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ERRATA. 

Page  197,  line  £  and  line  3,  for  "  plaintiff"  read  "  defendant." 

Page  444,  for  "  Bet  v.  Harriton,"  line  3  from  bottom,  read  "  King  v.  Harriton." 
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CASES 


ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  QUEENS  BENCH, 

IN 

HILARY  TERM, 

IS  THE  FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were,  1838 
Lord  Denman  C.  J.  Williams  J. 

LlTTLEDALE  J.  COLERIDGE  J. 

In  the  Bail  Court, 
Patteson  J. 


GENERAL  RULE. 

Jan.  13,  1838. 

IT  IS  ORDERED,  That  the  17th  article  of  the  rule  made 
in  Hilary  term,  2  Will.  4,  for  regulating  the  practice  of  all 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer of  Pleas,  be  from  henceforth  annulled,  and  that  in  all 
cases  special  bail  may  be  justified  before  a  judge  at  cham- 
bers, both  in  term  and  in  vacation. 

It  is  also  ordered,  that  no  rule  for  a  special  jury  shall  be 
granted  on  behalf  of  any  defendant  or  plaintiff  in  replevin, 
except  on  an  affidavit,  either  stating  that  no  notice  of  trial 
bas  been  given,  or  if  it  has  been  given,  then  stating  the  day 
for  which  such  notice  has  been  given;  and  in  the  latter  case 
no  such  rule  is  to  be  granted,  unless  such  application  is 
made  for  it  more  than  six  days  before  that  day;  provided 
that  a  judge  may,  on  summons,  order  a  rule  for  a  special 
jury  to  be  drawn  up  at  any  time. 
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I  CASES  IN  THE  QUEEN  S  BENCH, 

1838.  It  is  further  ordered,  that  henceforth  every  Rule  of  Court 

v^v^/  delivered  out  in  vacation,  shall  be  dated  the  day  of  the 
CornT^     month  and  week  on  which  the  same  is  delivered  out,  but 

shall  be  entitled  as  of  the  term  immediately  preceding  such 

vacation. 

(Signed)       Denman,  J.  Parke, 

N.  C.  Tin dal,  J.  B.  Bosanquet, 
Abinger,  E.  II.Alderson, 

J.  A.  Park,  J.  Gurney. 


Jan.  SI,  1838. 

It  is  hereby  ordered,  That  on  and  after  the  4th  day 
of  this  present  Hilary  term,  all  affidavit^  sworn  before  a 
commissioner  in  the  country,  or  a  judge  of  assize  on  the 
circuit,  be  read  in  the  several  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  before  any  judge  of  the 
same,  or  any  of  the  masters  thereof,  in  like  manner  as  other 
affidavits,  and  without  obliging  the  party  tiling  them  to 
obtain  copies  of  the  same. 

And  it  is  further  ordered,  that  all  affidavits  read  before  a 
judge  of  any  of  the  said  Courts,  or  before  a  master  of  the 
same,  shall  be  filed  with  a  master  of  the  said  Courts,  and 
be  alphabetically  indexed,  such  affidavits  to  be  delivered  to 
the  said  masters,  in  order  to  be  filed,  four  times  in  the  year, 
that  is  to  say,  the  last  day  of  each  term. 

( Signed  by  the  fifteen  Judges.) 

Ruleof  Court.  In  the  Queen's  Bench.  Jan.  '31,  1838. 

Whereas  by  the  practice  of  this  Court  in  all  actions  of 
ejectment,  it  is  necessary  that  the  plea  and  consent  rule 
should  be  filed  at  the  chambers  of  one  of  the  judges  of  the 
same  Court. 

It  is  hereby  ordered,  That  from  and  after  the  last 
day  of  this  present  term,  the  said  practice  be  discontinued, 
and  in  all  such  actions  the  plea,  with  the  consent  rule  an- 


CASES  IN  THE  QUEEN  S  BENCH, 
18S8.  ing  to  or  occupied  by  him,  and  concluded  with  setting  out 
the  writ  de  contumace,  stating  the  disobedience  of  the  de- 
fendant in  not  performing  the  penance  above  set  out,  "  and 
also  in  not  paying  the  sum  of  25/.,  the  amount  of  the  costs 
and  expenses  made  and  taxed  in  this  cause,  and  decreed  to 
be  paid  to  the  said  plaintiff  by  the  said  defendant,  on  or 
before  the  said  20th  of  August,  for  the  costs  and  expenses 
incurred  by  her  in  the  cause,  which  was  promoted  by  the 
said  defendant  against  the  plaintiff,  for  defamation,  which 
is  merely  ecclesiastical  or  spiritual." 

The  affidavit  in  answer  alleged,  that  the  defendant  was 
personally  admonished  to  take  out  a  schedule  of  the  penance 
enjoined  him,  and  stated  that  the  minister  of  Brooke  was 
the  Rev.  H.  Finch,  who  was  also  vicar  of  Oakham,  and 
that  the  chapel  of  Brooke  was  annexed  to  the  vicarage  of 
Oakham,  and  that  it  was  well  known  by  the  defendant,  and 
all  the  inhabitants  of  Brooke,  that  the  minister's  house  at 
Brooke  is  within  the  clerical  boundaries  of  the  vicarage  of 
Oakham. 

First  point:        Channel  now  shewed  cause.    The  first  ground  on  which 

The  defendant  tj,jg  wrjt  ;s  SOuglit  to  be  set  aside  is,  that  the  defendant  was 
was  ad  mo-  ° 

nished.  never  admonished,  but  to  that  an  answer  is  given  that  he 

was  admonished.    Rex  v.  Maby{a)  is  probably  relied  upon 
for  this  point,  but  in  that  case  the  defendant  was  sentenced 
to  the  usual  penance,  and  the  Court  held,  that  as  the  de- 
fendant could  not  know  what  that  consisted  of  without 
having  the  schedule,  he  was  not  in  contempt  for  disobeying 
it.  Here,  the  defendant  was  in  Court  when  sentence  was  pro- 
Second  point:  nounced,  and  the  sentence  was  specific.    The  second  point 
EcdesiTstical  ma(^e  ls>  tnat  lne  sentence  is  an  excess  of  jurisdiction,  as  it 
Court  discre-  requires  the  defendant  to  speak  to  the  good  character  of  the 
plaintiff  at  the  time  of  sentence,  but  such  a  form  of  sentence 
has  been  under  the  consideration  of  the  Court,  and  was 
held  good  in  Birch  v.  Brown  (b).    The  third  point  relates 
to  the  misdescription  of  the  place  where  the  penance  is  to 


(a)  3  D.  &  It  570. 


(b)  1  Dowl.  P.  C.  395. 
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be  performed.    [Lord  Denman  C.  J.  What  power  can  the  1838. 
Spiritual  Court  have  to  direct  any  act  to  be  done  iu  the 
house  of  a  third  party  ?]    Probably  they  may  have  jurisdic- 
tion over  the  house  of  a  minister;  but  whether  that  be  so 
or  not,  the  rule  cannot  be  made  absolute,  for  the  party  is 
in  contempt  for  non-payment  of  costs;  and  although  the  Third  point : 
sentence  may  be  bad  in  part,  it  might,  if  there  had  beeu  Jemence^s10 
an  appeal,  have  been  quashed  in  part,  and  affirmed  in  the  good,  a^writ 
other  part.    The  plaintiff  has  succeeded  in  the  main  part  may  issue, 
of  her  suit,  namely,  in  clearing  her  character,  she  is  there- 
fore entitled  to  costs.    There  are  many  cases  in  which 
significavits  have  issued  for  contempt  in  non-payment  of 
costs. 


Jervis,  contrsk.  The  decision  in  Birch  v.  Brown  (a)  has  Second  point, 
gone  too  far,  for  it  has  not  distinguished  between  the  two 
kinds  of  penance  enjoined  by  the  Spiritual  Court.  The  first 
is  pro  salute  animcc,  and  to  that  the  statute  (6)  applies;  the 
other  is  for  the  redress  of  the  party.  In  the  older  editions 
of  3  Burns  Ecc.  "Law,  the  form  of  the  former  penance  is 
given.  It  is  absurd  on  the  face  of  it,  to  require  a  party  to 
make  declarations  as  to  the  character  of  a  person  at  a  period 
after  the  inquiry  has  taken  place. 

It  is  contended,  that  even  if  the  place  where  the  penance  Third  point, 
is  to  be  performed  is  wrongly  stated,  still  that  forms  an 
objection  only  to  part  of  the  writ;  but  if  the  judgment  of 
the  Court  is  defective,  the  costs  which  follow  upon  that 
judgment  cannot  be  enforced.  The  Court  cannot  ascertain 
that  the  costs,  or  part  of  them,  are  not  imposed  in  respect 
of  that  very  matter  in  which  the  judgment  is  invalid.  The 
Court  had  no  power  to  impose  a  fine,  as  they  have  in  the 
higher  sort  of  penance. 

Lord  Denman  C.J. — The  first  question  is,  whether 
the  defendant  was  admonished ;  upon  the  whole  of  the 
affidavits,  I  think  we  must  take  it  that  he  was,  though  it 

(a)  1  Dowl.  P.  C.  305.  (6)  53  Geo.  3,  c.  127. 
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1838.       might  have  been  stated  with  more  clearness.    Then  on  the 
Kington     ot',er  P°'nts  made,  if  upon  any  one  of  the  grounds  set  out 
v.         in  the  significavit,  the  defendant  is  in  contempt,  that  is  an 
Hack#      answer  to  this  application.    Now  the  writ  states,  that  the 
defendant  has  disobeyed  the  orders  of  the  Court  in  not 
paying  the  costs  taxed  in  the  cause,  aud  decreed  to  be  paid 
by  him.    This  is  a  precise  and  definite  order.  Therefore, 
whether  another  part  of  the  sentence  is  invalid  or  not,  the 
costs  are  well  awarded,  and  in  a  matter  where  we  must  take 
for  granted  that  the  Court  had  power  to  award  them. 
The  defendant  has  not  paid  those  costs,  and  upon  that  the 
writ  was  rightly  issued. 

Littledale,  Williams  and  Coleridge  Js.  con- 
curred. 

Rule  discharged. 


Janu^Z'th  The  QUEEN  v-  T,,c  Inhabitants  of  Wye. 

By  an  order  On  appeal  against  an  order  for  the  removal  of  William 

of twojustices,  o  • 

confirmed  on  Shrubshalf,  otherwise  Shrubsole,  and  Elizabeth  his  wife, 

andE'  his^'  from  thc  Parisn  of  J*oddington,  in  the  county  of  Kent,  to 

wife,  with  their  the  parish  of  Wye,  in  the  same  county;  the  sessions  coii- 

(named^there-  ^rmec'  tne  order,  subject  to  the  opinion  of  this  Court  on 

in,)  were  re-  the  following  case : — 

parish  of  W.  David  Shrubsole,  otherwise  Shrubsha/l,  whose  settle- 

A  subsequent  ment  was  in  YVve,  was  married  to  Elizabeth  Feint,  whose 

order  was  ob-  . 

tained  for  the  settlement  was  in  Kennington,  at  the  parish  church  of  St. 

STejLJsh  Margaret'»>  Rochester,  on  the  '24th  day  of  May,  1813.  By 
of  W.,  who  was  her  he  had  issue  William,  the  pauper,  and  several  other 

Remarriage  children,  all  born  during  the  marriage,  in  the  parish  of 
of  D.  S.  and  R, 

and  nnemancipated  at  the  date  of  the  first  order,  but  was  not  named  in  it : — Held, 
that  though  the  first  order  of  removal,  confirmed  on  appeal,  was  conclusive  as  to  all 
the  facts  stated  in  it,  it  was  competent  to  the  parish  of  W.,  on  appeal  against  the  sub- 
sequent order,  to  shew  a  new  state  of  facts,  by  proving  that,  since  the  date  of  the  first 
order  of  sessions,  the  marriage  between  the  father  and  mother  of  W.  S.  had  been  dis- 
solved by  the  Ecclesiastical  Court,  as  void  ab  initio,  so  as  to  defeat  his  derivative  set- 
tlement in  the  appellant  parish. 
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1838.       Eastling  to  Wye,  having  been  confirmed  on  appeal,  was 

conclusive  of  the  pauper's  derivative  settlement  in  Wye 
The  Queen    .         .        .  ,   _    \ ,  \  .    ^  t  „  , 

v,         from  the  said  David,  his  father.    The  question  for  the 

Inhabitants  of  opinion  of  this  Court  is,  whether,  in  consequence  of  the 
dissolution  of  the  marriage  between  David  Shrubsole  and 
the  said  Elizabeth  (the  pauper's  father  and  mother) 
by  the  sentence  of  the  Arches  Court,  pronounced  subse- 
quently to  the  date  of  the  confirmed  order,  for  the  removal 
of  "  David  Shrubsole  and  Elizabeth  his  wife  to  Wye,"  the 
settlement  of  the  pauper,  and  consequently  that  of  his  wife, 
is  in  Eastling,  the  place  of  his  birth,  or  in  Wye,  as  a  deri- 
vative settlement  from  his  father.  If  this  Court  shall  be  of 
opinion  that  the  settlement  of  the  pauper,  upon  these  facts, 
is  iu  Eastling,  the  order  of  sessions,  and  the  order  of  re- 
moval, are  to  be  quashed,  otherwise  the  order  of  sessions 
is  to  be  confirmed. 


Starr  and  JDeedes  in  support  of  the  order  of  sessions(a). 
The  terms  used  in  the  decree  dissolving  the  marriage  will 
probably  be  relied  upon,  viz.  that  it  was  void  from  the  be- 
ginning, to  all  intents  and  purposes;  but  Wilmot  C.  J.,  laid 
down  distinctly  in  Evans  v.  Harrison  (/>),  that  there  is  no 
distinction  between  "  void"  and  "  void  to  all  intents  and 
purposes."  As  the  case,  then,  stands,  it  appears  that  the 
marriage,  upon  which  the  first  order  was  prouounced,  was 
a  void  one;  but  the  order  for  removing  the  pauper  to  Wye, 
having  been  confirmed  on  appeal,  is  a  judgment  in  rem, 
and  therefore  conclusive.  It  is  quite  immaterial  that 
the  marriage,  upon  which  the  order  proceeded,  be  after- 
wards discovered  to  be  void.  Nympsfield  v.  Woodches- 
ter(c),  Rex  v.  St.  Mary,  Lambeth(d),  Rex  v.  Binegar{e), 
Rex  v.  North  Feather  ton  (J).  [Coleridge  J.  An  order  of 
sessions,  confirmed  on  appeal,  no  doubt  is  conclusive  on 

(a)  Saturday,  November  11th,  (c)  1  Burr.  S.C.  191;  2  Stra.  1172. 

before  Lord  Denman  C.  J.,  Pattc-  (d)  6  T.  R.  615. 

son,  Williams,  and  Coleridge,  Js.  (e)  7  East,  377. 

(6)  Wilmott's  Opinions,  146.  (/)  1  Sess.  Ca.  170. 
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all  who  are  named  or  implied  in  it;  but  this  pauper  is  not  1838. 
named,  and  you  must  shew  that  he  is  the  son  of  the  person 

.  ,  ,  ADC 

who  was  removed  with  his  family,  so  as  to  connect  him  v. 
with  the  order.]  Rex  v.  Catlerall(a)  shews  that  an  order  ^aWtami  of 
of  removal  of  the  father  confirmed,  is  conclusive  as  to  the 
settlement  of  the  son,  although  the  son  be  not  named  in 
the  order.  [Coleridge  J.  The  onus  is  upon  you  to  shew 
that  he  is  the  son.]  The  case  states  him  to  be  the  son, 
and  to  be  born  during  the  marriage.  In  Rex  v.  St. 
Botolph's,  Bishopsgate(b),  Ryder  C.J.  said,  "A  legitimate 
child  has  a  right  to  its  parents*  settlement;'1  and  for  the 
purposes  of  this  case,  this  pauper  is  legitimate.  So  in 
Rex  v.  St.  Mary,  Cardigan(c),  it  was  held,  that  the  settle- 
ment of  a  person  attainted,  acquired  before  the  attainder, 
was  communicated  to  children  born  afterwards;  and  in 
Rex  v.  Haddenham(d)  it  was  held,  that  a  settlement  might 
be  gained  by  a  person  even  after  attainder.  It  is  true  that 
in  Rex  v.  Lubbenham{e)  it  was  decided  that  a  parish  who 
had  granted  a  certificate,  acknowledging  a  pauper  and  his 
wife  to  be  their  parishioners,  might  shew,  on  an  appeal 
from  a  third  parish,  that  that  marriage  was  void;  but  that 
case  proceeded  on  the  doctrine  that  an  estoppel  binds  only 
the  contracting  parties;  and  Netv  Windsor  v.  White  Wal- 
tham(f)  and  Rex  v.  Headcorn{g)t  shew  that  the  certifying 
parish  could  not  prove  the  marriage  to  be  void,  on  an  ap- 
peal from  the  parish  to  which  the  certificate  was  granted. 
By  the  99th  canon  the  marriage  in  question  was  null  and 
void;  the  parish  of  Wye  was  cognizant  of  that  fact,  and  the 
appellants  might  have  applied  to  dissolve  the  marriage  at 
an  earlier  period,  or  they  might  have  respited  the  appeal 
from  sessions  to  sessions,  until  a  decree  was  pronounced. 
As  it  is,  after  the  sessions  confirmed  the  order  of  removal, 
they  procured  a  decree  dissolving  the  marriage,  and  bas* 

(a)  6  M.  &  S.  83.  (e)  4  T.  R.  251. 

(6)  Burr.  S.  C.  367.  (J)  1  Str.  186. 

(c)  6T.  R.  116.  (g)  Burr.  S.  C.  353. 
(<*)  15  East,  463. 
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1838.       tardizing  a  whole  family.    The  case  therefore  comes  within 

^^■^     all  the  decisions  above  cited,  which  shew,  that  whether  the 
The  Queen  .  .  .  .      .  . 

77.         marriage  be  good  or  not,  the  only  time  for  impeaching  it  is 

IllhaWyE  *  °f  at  the  hea|ing  of  the  appeal,  and  if  that  opportunity  be  let 

slip,  and  the  settlement  be  adjudicated  upon,  the  order  of 

sessions  then  made  is  conclusive. 


Shee  and  Brett,  contri.  The  decisions  relied  upon  to 
shew  that  a  marriage  adjudicated  upon  by  sessions,  cannot 
be  impugned  on  a  subsequent  appeal,  do  not  touch  the 
present  question.  In  all  those  cases,  the  facts  to  invali- 
date the  marriage  might  have  been  brought  forward  on  the 
first  appeal.  It  was  laches  in  the  parties  not  to  have 
brought  them  forward,  and  therefore  the  rule  of  law,  founded 
on  convenience,  is  laid  down,  that  a  second  trial  of  the 
same  question  shall  not  be  had  to  supply  the  negligence  of 
parties  at  the  first  trial.  In  this  case  no  evideuce  could  be 
adduced  against  the  marriage  on  the  first  appeal,  it  took 
place  in  facie  ecclcsice,  and,  until  dissolved,  it  was  a  good 
marriage,  and  the  issue  was  legitimate.  [Lord  Denman  C.  J. 
You  contend,  then,  that  the  adjudication  may  be  got  rid  of, 
as  to  all  the  children,  named  or  notf]  That  is  the  proposi- 
tion contended  for, although  it  is  only  necessary  to  maintain 
the  distinction  pointed  out  from  the  bench,  that  the  pauper 
in  this  case  was  not  named  in  the  order,  and  that  the  facts 
shew  he  was  not  the  sou  (legally)  of  the  person  who  con- 
tracted the  void  marriage.  It  is  clear,  as  a  proposition  of 
law,  that  though  an  order  of  removal,  confirmed  on  appeal, 
is  conclusive  as  to  the  settlement  at  the  time  of  the  order, 
any  subsequent  fact,  coupled  with  others,  may  be  given  in 
evidence  on  another  appeal  to  prove  a  fresh  settlement. 
Rex  v.  Barham(a),  Rex  v.  Fillongley(b).  In  all  the  cases 
referred  to  no  new  fact  was  submitted  in  evidence,  the 
marriage  could  have  been  shewn  to  be  void  on  the  first  as 
well  as  on  the  second  appeal.    Here,  the  decree  of  the  Ec- 


(a)  8  B.  &  C.  99. 


(6)  2  T.  R.  709. 
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clesiastical  Court  was  a  new  fact,  which  no  diligence  on  the  i838. 

part  of  the  appellants  could  have  procured  on  the  former  v^v^/ 

*      a    .  i  ■  The  Queen 

appeal.    As  to  respiting  the  appeal  from  sessions  to  ses-  v, 

sions,  it  was  not  competent  to  the  parties  so  to  do,  and  it  Tnha^°ts  of 
could  only  be  done  by  the  permission  of  the  Court.  On 
the  hearing  of  the  second  appeal  the  decree  of  the  Ecclesi- 
astical Court,  which,  on  this  question,  is  a  court  of  exclu- 
sive jurisdiction,  was  put  in  evidence,  and  therefore,  ac- 
cording to  the  decision  of  Eyre  C.  J.,  in  the  Duchess  of 
Kingston's  case  (a),  being  a  judgment  in  rem,  is  conclusive 
on  the  fact  of  the  marriage.  The  former  order  of  sessions 
was  not  a  judgment  on  the  marriage,  which  only  came  in- 
cidentally before  them;  it  is  impossible,  therefore,  that  that 
order  can  be  conclusive  on  the  fact  of  marriage.  If  it  is 
not  conclusive,  a  subsequent  decree,  shewing  the  marriage 
to  be  void,  destroys  the  derivative  settlement  which  would 
have  been  obtained  through  Shrubsole,  the  father,  if  the 
marriage  had  been  a  good  one. 

Cur.  adv.  vult. 


Lord  Den  man  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — In  this  case  the  pauper's  father  and  mother, 
as  mau  and  wife,  with  their  six  children,  were  removed  by 
so  order,  naming  them,  and  dated  in  June,  1833,  from 
Eastiing  to  Wye.  An  appeal  was  entered  aud  respited  at 
the  following  July  sessions,  and  after  another  respite,  the 
order  was  confirmed  at  the  Epiphany  sessions,  December 
31st,  1833.  Pending  this  appeal,  and  before  the  confirma- 
tion of  the  order,  the  churchwardens  of  Wye  had  instituted 
proceedings  in  the  Ecclesiastical  Court  to  annul  the  mar- 
riage between  the  father  and  mother  as  incestuous;  and 
on  the  1st  May,  1834,  by  a  decree  of  that  Court,  the  mar- 
riage was  for  this  reason  dissolved,  "  as  having  been  abso- 
lutely null  and  void  from  the  beginning,  to  all  intents  and 
purposes  in  the  law."  At  the  date  of  the  order  the  pauper 
was  alive,  but  was  not  named  in  it  nor  removed  by  it.  He 

(a)  11  St.Tr.  261. 
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1838.       was  born  during  the  existence  of  the  marriage  ;  and  at  that 

V-PV^  date  was  unemancipated  and  without  any  acquired  settle- 
The  Queen  t1  ,     ,         ,  • 

v<         ment.    He  was  now,  by  the  order  at  present  m  question, 

IuhaWtants  of  removed  to  Wye ;  and  the  only  point  which  we  hare  to 
consider  is,  whether  the  first-named  order,  with  proof  that 
the  pauper  was  born  during  the  existence  of  the  marriage, 
conclusively  proves  a  derivative  settlement  for  him  in  the 
parish  of  Wye.    Our  opinion  is,  that  it  does  not. 

The  judgment  of  the  Court  of  Quarter  Sessions,  upon  the 
former  appeal,  decided  directly  the  settlement  of  the  per- 
sons included  in  the  order ;  and  this  being  a  judgment  in 
rem,  was  conclusive  not  only  between  the  parties,  but  against 
all  the  world.  In  order  to  arrive  at  this  judgment  as  to  so 
much  of  it  as  affected  the  wife  and  children,  it  was  necessary 
for  the  Court,  and  within  its  competence,  to  examine  into 
and  determine  both  the  fact  and  legality  of  the  marriage. 
And  although  the  last-mentioned  matter  was  only  inciden- 
tally within  the  cognizance  of  a  temporal  court,  and  therefore 
it  might  have  seemed,  according  to  the  judgment  delivered 
by  De  Grey  C.J.  in  the  House  of  Lords,  on  the  trial  of  the 
Duchess  of  Kingston  (a),  that  the  order  was  no  evidence 
with  regard  to  it  in  any  future  proceeding;  yet  numerous 
cases  have  decided  that  orders  of  removal,  unappealed 
against  or  confirmed  on  appeal,  are  not  only  evidence,  but 
conclusive  as  to  all  the  facts  mentioned  in  them,  and  which 
are  necessary  steps  to  the  decision.  Marriage,  and  the 
legitimacy  of  children,  are  among  the  facts  as  to  which  this 
rule  has  been  upheld ;  and  it  has  been  extended  to  the  case 
of  a  child  emancipated  at  the  date  of  the  order ;  Rex  v. 
CaUerall(b)\  and  even  to  that  of  children  unborn  at  the 
time ;  Nympsjield  v.  Woodchester  (c),  and  Rex  v.  St.  Mary, 
Lambeth  (d).  These,  and  many  other  cases,  have  formed 
a  class  which  has  settled  the  practice  at  quarter  sessions ; 
and  it  is  so  especially  desirable,  with  regard  to  this  branch 


(«)  11  St.Tr.  261. 
(b)  6  M.  k  S.  83. 


(c)  1  Burr.  S.  C.  191,  and  2 
Stra.  1172. 

(d)  6T.  R.615. 
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of  the  law,  to  avoid  all  uncertainty  and  all  subtle  distinc-  1838. 

tions.  that  we  should  upon  no  account  think  ourselves  iusti-  .J^T**' 
*  j  •     L  •    .  ,    .  .  J  The  Queen 

tied  in  throwing  any  doubt  upon  these  decisions.  v. 

The  principle,  however,  on  which  these  cases  mainly  In,,atotants  of 
proceed,  is  a  perfectly  sound  oue, — that  a  matter  once  ex- 
amined into  and  decided  by  a  competent  tribunal,  shall  not 
be  re-agitated  and  in  effect  shewn  to  have  been  decided 
erroneously  upon  new  evidence,  which  either  could  or 
could  not  have  been,  but  in  fact  was  not  produced  upon  the 
former  hearing.  And  accordingly  it  is  observable,  that  in 
all  the  cases  where  the  conclusive  effect  of  the  former  order 
has  been  disputed,  it  has  been  the  object  of  the  party  ten- 
dering the  rejected  evidence  to  procure  a  contrary  decision 
upon  the  same  state  of  facts  by  throwing  new  light  upon  them. 
Thus,  for  example,  in  Nympsfield  v.Woodchester(a),  and  Rex 
v.  St. Mary,  Lambeth(b),  the  marriages  were  in  fact  equally 
as  void  at  the  respective  dates  of  the  prior  orders  as  of  the 
later;  but  the  evidence  failed  to  prove  them  so.  If  the  new 
and  better  evidence  had  been  admitted  on  the  second  ap- 
peal, the  effect  must  have  been — not  indeed  to  destroy  the 
legal  effect  of  the  former  adjudications  on  the  points  de- 
cided, i.  e.  the  settlement  of  the  parties  actually  removed — 
but,  by  shewing  them  to  have  beeu  erroneously  decided,  to 
take  away  their  effect  upon  settlements  derivative  from  the 
former;  and  the  Courts  have  rightly  said,  "  the  opportunity 
for  this  is  past."  But  in  the  case  now  before  the  Court,  a 
new  state  of  facts  has  arisen  since  the  former  decision.  An 
incestuous  marriage,  until  avoided  by  the  sentence  of  the 
Court  Christian,  is  voidable  only,  and  remains  valid  to  all  civil 
purposes.  The  judgment  of  the  Court  of  Quarter  Sessions 
having  passed  before  the  sentence  pronounced,  was  there- 
fore correct  in  fact  and  in  law.  No  alteration  of  the 
evidence,  consistent  with  the  state  of  facts  then  actually 
subsisting,  ought  to  have  made  any  difference  in  it.  Had 
the  incest  de  facto  been  ever  so  clearly  made  out,  still  the 
marriage  must  have  been  held  valid,  the  children  legitimate, 


(a)  1  Burr.  S.  C.  191,  and  3  Stra.  1172.       (6)  C  T.  R.  615. 
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and  all  the  civil  consequences  as  to  the  settlement  of  the 
wife  and  children  named  in  the  order  must  have  followed. 
Whatever  therefore  has  been  decided  upon  the  then  exist* 
ing  state  of  facts  remains  unimpeached. 

But  the  settlement  of  the  pauper  now  comes  in  question 
for  the  first  time ;  and  it  is  admitted  that  he  has  no  settle- 
ment in  Wye,  except  upon  proof  that  he  is  the  legitimate 
sou  of  his  father.  The  former  order,  with  proof  of  the  date 
of  his  birth,  is,  no  doubt,  prima  facie  evidence  of  his  legiti- 
macy. But,  suppose  the  appellants  had  tendered  evidence 
that  his  father  had  been  absent  in  America  for  a  year  before 
his  birth,  while  the  mother  was  in  England,  in  order  to 
shew  him  a  bastard, — can  it  be  doubted  that  such  evidence 
would  have  been  receivable?  It  would  have  contravened 
no  fact  found  or  matter  decided  by  the  former  order;  it 
would  merely  have  cut  the  link  which  connected,  prima 
facie,  his  settlement  with  that  found  by  the  former  order.  It 
does  not  appear  to  us  that  the  evidence  tendered  in  the 
present  case  differs  at  all  in  principle  from  that  just  sup* 
posed.  The  appellants  admit  the  former  case  rightly  de* 
cided,  that  the  settlement  was,  as  there  found,  and  the  mar- 
riage then  valid ;  but  they  say  the  decree  of  the  Ecclesiasti- 
cal Court  shews  that  the  pauper  is,  and  always  was,  a  bas- 
tard. Whatever  be  the  conclusiveness  of  a  former  order  on 
the  facts  found  by  it,  it  cannot,  in  point  of  time,  extend 
beyond  its  date;  it  conclusively  shews  the  state  of  facts 
then  existing,  and  declares  the  law  that  results  from  it.  But 
what  is  so  shewn  conclusively  then,  may  not  continue ;  a 
change  of  circumstances  may  occur,  to  which  the  former 
finding  is  inapplicable. 

We  are  of  opinion  therefore  that,  consistently  with  all  the 
former  decisions,  and  desiring  in  no  way  to  break  in  upon 
them,  the  sessions  were  wrong  in  refusing  the  evidence  ten- 
dered ;  that  the  respondents  did  not,  by  their  proof,  make 
out  conclusively  a  derivative  settlement  in  Wye;  and  conse- 
quently that  the  order  must  be  quashed. 

Order  of  Sessions  quashed. 
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1838. 

The  Queen  v.  The  Judicial  Committee  of  the  Privy 
Council,  in  a  suit  of  Chesterton  and  another  v.  Fau- 

lar.  T  Frid*y>  , 

January  \Wi. 

CRESSWELL,  in  Michaelmas  term  last,  had  obtained  a  defendant 

had  been  li- 
mit, calling  upon  the  Judicial  Committee  of  the  Privy  belled  in  the 

Council  to  shew  cause  why  a  writ  of  prohibition  should  not  for'non- 

issue  to  them  to  prohibit  the  said  Judicial  Committee  and  payment  of  a 

the  plaintiffs  in  the  above  suit  from  further  proceeding  in  he^He^ln 

the  matter.  h»s  answer 

t»     ■       a*  ■    •  ,  «    •     •    •  tnat  the  rate 

By  the  affidavits  on  which  the  rule  was  obtained,  it  ap-  was  retrospec- 

peared  that  in  June,  1835,  the  plaintiffs,  who  were  church-  l\v*:  *he  plain- 

titt  answereOj 

wardens  of  St.  Mary  Abbotts,  Kensington,  instituted  a  suit  that  the  rate 

in  the  Consistory  Court  of  London,  against  the  defendant,  ^rospeaive 

to  enforce  the  payment  of  a  certain  church  rate.    The  rate  hut  alleged 

io  question  was  made  on  the  28lh  June,  1833,  and,  as  set  appHed^to  the 

out  in  the  plaintiffs'  libel,  was  expressed  to  be  for  repairing,  payment  of  ac- 
.       .  .  .  .  ,        7,  counts  for  the 

cleansing,  preserving,  supporting,  and  amending  the  said  current  year: 

parish  church ;  and  for  and  towards  the  defraying  and  indem-  [{j^£^|ees^ 

nifying  the  churchwardens  of  the  said  parish  of  and  from  astical  Court 

ill  incidental  costs  and  expenses  they  may  be  at  or  put  unto  piitntfff'^an- 

touching  or  concerning  the  said  office  of  churchwardens,  swer.  The 

st  Ad.  in  the  pound,  according  to  the  yearly  rent  or  yearly  p^led^to  the 

?alue  of  the  same,  for  the  year  from  Lady-day,  1833,  to  Court  of 

.  Arches,  who 

Lady-day,  1834,  which  assessment,  and  the  monies  to  be  reversed  the 

collected  therefrom,  are  to  be  duly  accounted  for  according  defendant  then 

to  law.  appealed  to 

The  answer  put  in  by  the  plaintiffs  to  the  defendant's  ^nciY/and 

allegation  was  rejected  by  Dr.  Lushington,  the  judge  of  before  any 

.    .  proceedings 
the  Consistory  Court,  and  thereupon  the  plaintiffs  appealed  were 

to  the  Arches  Court  of  Canterbury  from  this  decision,  "fg1^^ 

which  the  learned  judge,  Sir  Herbert  Jenner,  overruled,  for  a  prohibi- 

and  admitted  the  plaintiff's  articles  of  proof  in  support  of  [IJ^^ere  was 

it.   The  affidavit  then  stated,  "  that  thereupon  the  said  no  j5ro?nd  for 

William  Farlar  duly  appealed  from  the  said  decision  of  the      £ourt  ' 

would  intend 

that  the  Privy  Council  would  decide  the  appeal  properly. 


Council. 
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1838.       Arches  Court  to  his  late  Majesty  in  Council,  and  that 

r^^^     thereupon  such  appeal  was  duly  referred  to  the  Judicial 

v.         Committee  of  the  Privy  Council,  and  that  upon  such  ap- 

Judicial  peaj  an(j  reference  this  suit  has  become  and  now  is  depend- 
Committee  of  1  1  . 

the  Privy    ing  before  this  Judicial  Committee  of  the  Privy  Council." 

By  the  articles  and  answers  exhibited  in  the  Spiritual 
Courts,  it  appeared  that  the  defendant  resisted  the  rate  on 
four  grounds  :  1 .  That  the  rate  was  made  for  purposes  un- 
connected with  the  church ;  2.  That  it  was  unequal ;  3. 
That  it  was  not  made  upon  all  the  rateable  property  in  the 
parish  ;   4.  And  principally  that  the  rate  was  retrospective. 

The  answer  of  the  plaintiff  (which  was  rejected  by  Dr. 
Lushington,  but  admitted  by  Sir  Herbert  Jenner),  admitted 
the  rate  to  be  in  part  retrospective,  but  alleged  that  it  was 
applied  principally  to  current  accounts  of  tradesmen  for  the 
preceding  year. 

Cause  was  shewn  against  this  rule  by  Holt  in  Michael- 
mas  term  last  (Nov.  23rd),  and  again  on  this  day  by 

Sir  W.  W.  Follett.  The  only  question  to  be  decided  now 
is,  whether  the  Judicial  Committee  of  the  Privy  Council  have 
jurisdiction  over  the  validity  of  a  church  rate?  If  they  have, 
there  is  no  pretence  for  a  prohibition,  for  they  have  taken 
no  step  in  the  matter,  and  consequently  have  done  uothing  in 
derogation  of  the  common  law.  Supposing  the  judgment  of 
Sir  Herbert  Jenner  to  be  erroneous,  the  Court  will  intend 
that  the  Privy  Council  will  overrule  it.  The  2  &  3  Will.  4, 
c.  92,  expressly  transfers  all  the  powers  of  the  High  Court 
of  Delegates  to  her  Majesty  in  Council ;  aud  the  spiritual 
courts  not  being  inferior  courts,  as  was  distinctly  laid  down 
in  Bodenham  v.  Rickettsia),  this  Court  will  not  interfere 
by  prohibition,  uuless  there  is  an  excess  of  jurisdiction,  or 
matters  are  inquired  into  only  conusable  at  common  law. 
The  subject-matter  of  this  appeal  is  within  the  cognizance 
of  the  spiritual  courts,  and  the  Privy  Council  have  taken 
no  step  whatever  so  as  to  call  for  the  interference  of  this 

(«)  4  A.  &  E.  433. 


Council. 
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Court.    On  this  view  of  the  question  it  is  unnecessary  to  ioac. 

contend  for  the  validity  of  the  rate  (a).  ^v-^ 
*  v  J  The  Queln 

V. 

Cresstcell  and  Chandless,  contrA.  It  cannot  be  contended.  ~  Judicial 

'  t  Committee  of 

after  Darby  v.  Cosens(b)t  that  a  party  is  precluded  from  ob-  the  Pniw 
taining  a  prohibition  because  he  has  appealed  to  a  superior 
Court.  It  may  often  happen  that  a  party  is  obliged  to  ap- 
peal to  enable  himself  to  obtain  prohibition;  for  if  the  sen- 
tence is  against  him  in  the  court  below,  it  would  be  too 
late  to  apply  for  prohibition  unless  he  appeal.  No  answer 
is  made  to  the  affidavit  of  the  defendant,  that  the  church- 
wardens commenced  a  suit  in  the  Ecclesiastical  Court,  and 
that  it  is  now  pending  before  the  Privy  Council.  It  must  be 
assumed  upon  that  allegation,  that  all  has  been  rightly  done 
in  order  to  bring  the  matter  before  that  Court.  When  it  is 
said  that  this  is  a  matter  of  ecclesiastical  cognizance,  and 
therefore  that  prohibition  does  not  lie,  there  are  numerous 
authorities  to  shew  that  a  retrospective  rate  like  the  present 
is  bad.  [Coleridge  J.  Do  you  contend  that  a  bad  church 
rate  is  out  of  the  jurisdiction  of  the  spiritual  courts?] 
Whenever  it  appears  that  the  only  question  at  issue  is  the 
enforcement  of  a  rate  which  is  bad  at  common  law,  this 
Court  will  interfere  by  prohibition.  In  Byerly  v.  IV  in- 
dus(c),  Buyley  J.  observes,  "When  once  it  appears  by 
the  proceedings  iu  the  spiritual  court  that  the  prescription 
(which  was  the  matter  at  issue  in  that  case),  instead  of 
being  admitted  is  disputed,  and  that  the  parties  are  in  pro- 
gress to  bring  its  existence  to  trial,  the  prohibition  is 
grantable  at  once."  It  appears  equally  in  this  case,  that 
the  only  struggle  in  the  Privy  Council  is  to  enforce  a  rate 
which  is  bad  at  common  law. 


Lord  Denman  C.J. — The  question  in  dispute  here  was 

(<i)  Holt,  iu  Michaelmas  term,  that  part  of  the  argument, 
contended  for  the  validity  of  the        (b)  1  T.  R.  552. 
rate,  but  the  decision  of  the  Court        (c)  7  D,  &  It.  564;  S.  C.  5  B. 

renders  it  unnecessary  to  go  into  &  C.  1. 

VOL,  HI.  C 


Tho  Queen 
v. 


Council. 
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1838.  as  to  the  validity  of  a  church  rate,  which  is  clearly  a  matter 
of  ecclesiastical  cognizance,  and  it  was  taken  before  the  Ju- 
dicial Committee  of  the  Privy  Council  as  an  appeal  by  the 

Committee  of  Ver^  Partv  wno  now  re<luires  a  prohibition  to  restrain  them 
the  Privy  from  hearing  it.  Assuming,  as  we  must  do,  that  that  is 
a  court  of  appeal  from  the  spiritual  court,  we  are  also 
bound  to  assume  that  they  will  decide  rightly  the  question 
brought  before  them.  The  case  of  Byerly  v.  Windus  (a), 
which  has  been  cited  as  an  authority  for  the  prohibition, 
appears  to  us  to  furnish  a  distinct  principle  on  which  it 
should  be  refused,  for  it  lays  down,  that  when  the  subject- 
matter  is  originally  of  ecclesiastical  jurisdiction,  prohibition 
does  not  go,  unless  the  spiritual  court  is  about  to  try  some 
matter  conusable  only  at  common  law.  The  subject-matter 
of  this  suit,  on  the  contrary,  is  within  the  conusance  of  the 
spiritual  courts ;  they  are  bound  to  keep  within  the  rules  of 
the  common  law  in  forming  their  decision;  and  this  Court 
cannot  imply  that  they  will  decide  wrongly. 

Littledale  J. — There  is  no  doubt  that  the  validity  of 
a  church  rate  may  be  inquired  of  in  the  ecclesiastical  courts. 
The  party  applying  for  the  prohibition  has  himself  carried 
it  before  the  Judicial  Committee  of  the  Privy  Council  on 
appeal,  and  has  thereby  admitted  that  they  have  cognizance 
of  the  subject-matter.  Before  this  Court  can  interfere,  it 
should  be  seen  that  the  court  below  has  decided  wrongly, 
or  is  about  to  entertain  some  question  conusable  only  at 
common  law.  This  case  does  not  fall  under  either  of  these 
predicaments. 

Williams  J. — The  Judicial  Committee  of  the  Privy 
Council  is  substituted  by  the  2  &  3  Will  A,  c.  92,  for  the  High 
Court  of  Delegates,  and  is  therefore  now  the  court  of  appeal. 
Nothing  erroneous  has  yet  taken  place  in  that  Court, 
and  it  would  be  quite  contrary  to  the  usual  tenor  of  legal 
presumption  to  assume  that  any  erroneous  decision  will  be 

(a)  7  D.  k  It.  564;  S.  C.  5  B.  &  C.  1. 


\ 
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arrived  at.  If  any  error  had  been  committed  against  the  rules  1838. 

of  the  common  law,  this  Court  would  probably  interfere.  J^f^ 

r  J  The  Queen 

v. 

Coleridge  J. — I  am  of  the  same  opinion.     If  Mr.  _  Jud!cial 

*  Committee  of 

CressicelFs  argument  were  maintainable,  we  should  be  re-  the  Privy 
quired  to  lay  down  a  rule  that  would  tend  to  oust  the  eccle- 
siastical courts  of  all  jurisdiction  whatsoever.  In  every 
case  there  is  a  right  and  a  wrong  side  of  the  question,  and 
if  we  were  to  side  always  with  what  we  deem  the  right,  and 
issue  a  prohibition  to  prevent  those  Courts  from  arriving  at 
a  conclusion  which  we  consider  wrong,  the  consequences 
which  I  have  pointed  out  would  arise.  Nothing  has  yet 
been  done  in  those  Courts  in  derogation  of  our  common 
law  jurisdiction,  so  as  to  call  for  our  interference. 

Rule  discharged  without  costs  (a). 

(a)  See  2  Rol.  Abr.  319,  (N.  3),     had  by  appeal,  prohibition  does 
acc.  that  where  remedy  may  be     not  lie.    Clark's  case. 


The  Queen  v.  The  Recorder  of  the  Borough  of 

Carmarthen.  Saturday, 

January  13th. 

AN  appeal  against  the  borough  rate  for  this  borough,  in  Under  sect. 92 
the  nature  of  a  county  rate,  had  been  lodged  at  the  quarter  pdCoi^ra-" 
sessions  for  the  borough  on  the  24th  February,  1837,  and  tion  Act,  which 
was  respited  to  the  next  quarter  sessions  held  on  17th  peaTngaiust 
May.  tl,e  borough 

*C         .      r  •  i  i  rate» and  era" 

Due  notice  of  the  appeal  was  served  on  the  respon-  powers  the  re- 

dents(6).    But,  on  the  hearing  of  the  appeal,  it  was  ob-  ~f  deteriSS 

jected,  on  the  part  of  the  respondents,  that,  under  the  pro-  the  sa,ne  as  111 

the  case  of  an 

(b)  The  respondents  were  the  mayor,  town  clerk,  high  constable,  a^county"81 
churchwardens,  and  overseers.  miCf  notice  of 

the  appeal  to 

the  town  clerk  is  sufficient,  as  he  is  the  officer  of  the  town  council,  who  made  the  rate. 

C  2 
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visions  of  the  57  Geo.  3,  c.  94,  s.  2,  notice  of  the  appeal 
should  have  been  served  on  the  clerk  of  the  peace  for  the 
borough,  and  that  he  should  have  been  made  a  party. 

The  recorder  was  of  this  opinion,  and  dismissed  the 
appeal. 

E.  V.  Williams  having  obtained  a  rule  nisi,  in  Trinity 
term  last,  for  a  mandamus  to  the  recorder  of  the  borough 
of  Carmarthen,  to  cause  continuances  to  be  entered  in 
this  appeal,  and  to  hear  and  determine  the  same,  cause 
was  now  shewn  against  it  by 

Chilton.  The  question  is,  whether  sect.  92  of  5  8c  6 
Will.  4,  c.  7G,  which  authorizes  the  levying  a  borough  rate, 
and  gives  an  appeal  against  it,  applying  all  the  provisions 
of  the  acts  relating  to  county  rates,  does  not  require  notice 
of  the  appeal  to  be  given  to  the  clerk  of  the  peace  of  the 
borough,  as  the  57  Geo.  3,  c.  94,  s.  2,  does  to  the  clerk  of 
the  peace  of  the  county.  By  sect.  103  of  5  &  6  Will.  4, 
whenever  there  is  a  separate  court  of  quarter  sessions  in 
any  borough,  a  clerk  of  the  peace  is  to  be  appointed;  the 
notice,  therefore,  should  have  been  given  to  him.  It 
seems  to  have  been  thought  that  giving  notice  to  the  town 
clerk  would  suffice,  but  that  does  not  satisfy  the  words  of 
the  57  Geo.  3,  c.  94,  s.  2.  The  55  Geo.  3,  c.  51,  which 
was  an  act  to  amend  an  act  of  Geo.  2,  for  the  regulation  of 
county  rates,  did  not  require  any  notice  to  be  given 
of  an  appeal.  It  was  amended  by  the  56  Geo.  3,  c.  49, 
sect.  5  of  which  requires  the  appeal  to  be  made  to  the  next 
quarter  sessions,  and  fourteen  days'  notice  of  it  to  be  given, 
but  docs  not  specify  to  whom  the  notice  is  to  be  given.  Then 
the  57  Geo.  3,  c.  94,  s.  2,  requires  the  fourteen  days'  notice 
to  be  given  to  the  clerk  of  the  peace.  All  these  acts  are 
made  applicable  to  an  appeal  against  a  borough  rate  at  the 
quarter  sessions  of  the  borough.  And  by  sect.  103  of  5  &  6 
Will.  4,  c.  76,  there  cannot  be  a  recorder  to  a  quarter  ses- 
sions without  a  cleik  of  the  peace.  Notice,  therefore, 
should  be  always  given  to  him. 
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E.  V.  Williams,  contrA.  Sect.  92  confers  three  distinct 
powers; — 1st,  the  power  to  make  a  borough  rate;  2nd,  the 
power  of  appealing;  3rd,  the  power  in  the  recorder  to  hear 
and  determine  the  appeal.  The  power  of  appeal  is  given 
absolutely,  without  any  notice  or  other  condition  being  re- 
quired, in  like  manner  to  the  power  of  appeal  given  by  55 
Geo.  3,  c.  51.  The  power  to  hear  and  determine  the  ap- 
peal is  quite  a  distinct  clause  from  the  power  of  appealing, 
and  therefore,  although  the  words  of  the  section  authorize 
the  recorder  to  hear  and  determine  the  appeal,  "  as  in  the 
case  of  an  appeal  against  any  county  rate,"  those  words 
are  not  to  be  imported  into  the  clause  which  gives  the 
power  of  appeal  absolutely.  The  57  Geo.  3,  c.  94,  s.  2,  re- 
quiring notice  on  a  county  appeal  to  the  clerk  of  the  peace, 
is  no  where  mentioned  or  referred  to  in  the  Muuicipal 
Corporation  Act.  It  is  contended,  therefore,  that  under 
this  section  no  notice  is  required  at  all;  and  no  inconveni- 
ence would  arise  from  this  construction  of  the  act,  for  the 
recorder  may  make  any  rule  of  practice  as  to  the  notice  to 
be  given  before  he  will  hear  an  appeal.  But  whether  no- 
tice is  required  or  not,  it  is  impossible  to  import  all  the 
requisites  for  a  county  appeal  into  a  borough;  for  the  57 
Geo,  3,  requires  that  notice  is  to  be  given  to  the  constable 
of  the  hundred;  in  a  borough  there  is  no  such  officer. 
Again,  there  may  be  an  appeal  in  a  borough  against  a 
borough  rate  where  there  are  no  quarter  sessions,  and  there- 
fore no  clerk  of  the  peace  to  whom  it  can  be  given. 

Since,  therefore,  a  literal  compliance  with  the  requisites 
of  the  statute  is  impossible,  it  is  sufficient  if  there  be  a 
substantial  compliance.  Now  the  reason  why  the  particular 
persons,  to  whom  the  stat.  57  Geo.  3,  c.  94,  requires  notice 
to  be  given,  were  selected,  is  obvious.  Notice  is  to  be 
given  to  the  hundred  constable,  because  he  is  to  collect  the 
rate  when  made.  It  is  to  be  given  to  the  clerk  of  the 
peace,  because  he  is  the  officer  of  the  justices  in  quarter 
sessions  who  made  the  rate.  But  the  council  are  the  pari- 
ties who  make  the  borough  rate,  and  the  town  clerk  is 
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their  officer,  standing  in  the  same  relation  to  the  council, 
the  makers  of  the  borough  rate,  as  the  clerk  of  the  peace 
does  to  the  justices  in  quarter  sessions,  the  makers  of  the 
county  rate.  The  clerk  of  the  peace  of  the  borough  is  in 
no  respect  the  officer  of  the  makers  of  the  borough  rate: 
he  is  the  officer  of  the  quarter  sessions  of  the  borough,  and 
not  of  the  council;  and  notice  to  him  would  be  altogether 
nugatory.  Admitting,  therefore,  that  the  stat.  57  Geo.  3 
applies  to  appeals  against  borough  rates,  its  requisites  as 
to  notice  have  been  in  this  case  substantially  complied 
with;  because  notice  has  been  given  to  the  town  clerk,  the 
officer  and  professional  adviser  of  the  council,  the  makers 
of  the  rate. 

Lord  Denman  C.J. — I  think  that  the  recorder  should 
enter  continuances  in  this  case  and  hear  the  appeal ;  for  it 
appears  to  me  that  the  notice  which  has  been  sent  is  suffi- 
cient, as  it  has  been  served  upon  the  town  clerk,  who  is 
the  servant  of  the  parties  who  made  the  rate,  and  who, 
therefore,  received  it  through  him.  The  9%d  sect,  applies 
the  provisions  of  the  statutes  relating  to  county  rates  to 
borough  rates,  but  uses  the  expression  "  as  near  thereto  as 
the  nature  of  the  case  will  admit;"  we  must,  therefore, 
look,  not  to  the  actual  words,  but  to  the  principle  and  spirit 
of  the  previous  enactments.  I  think  the  town  clerk  is  the 
proper  person  on  whom  the  notice  should  be  served,  and 
not  the  clerk  of  the  peace,  for  he  has  nothing  to  do  with 
the  town  council  or  the  making  of  the  rate. 

At  the  same  time  I  should  be  sorry  to  have  it  supposed 
that  no  notice,  as  has  been  contended,  is  necessary.  In 
the  case  of  Rex  v.  The  Recorder  ofPoole(a),  it  was  distinctly 
understood  that  all  the  provisions  of  the  county  rate  acts, 
as  far  as  they  are  applicable,  applied  to  rates  in  boroughs. 

Littledale  J. — I  also  think  that  notice  is  necessary. 
The  57  Geo.  3  requires  the  notice  to  be  sent  to  the  clerk  of 

(a)  1  Nev.  &  Per.  756. 


HILARY  TERM,  I  VICT. 

the  peace,  but  the  clerk  of  the  peace  in  a  borough  has  not 

the  same  functions  as  the  clerk  of  a  county  with  regard  to 

i  i    .   •     .  The  Queen 

a  county  rate;  the  town  clerk  in  that  respect  answers  to  v. 

the  description.    I  therefore  think  notice  upon  him  is  suf-  Carmarthen. 

ricient. 


Williams  J. — I  am  of  the  same  opinion.  A  proper 
notice  in  this  case  has  been  served  upon  all  parties,  except 
upon  the  clerk  of  the  peace.  When  we  look  at  the  words 
of  sect.  92  of  5  &  6  Will.  4,  u  as  near  thereto  as  the 
nature  of  the  case  will  admit/'  it  is  impossible  to  resist  the 
weight  of  the  argument,  that  some  of  the  provisions  of  the 
county  rate  statutes  were  not  intended  to  be  applied.  All 
that  is  required  is,  an  approximation  to  what  is  pointed  out 
in  them  to  be  done  in  an  appeal  against  a  county  rate.  I 
think  that  what  has  been  done  in  this  instance  satisfies  the 
statute. 


Coleridge  J. — I  think  that  notice  is  requisite  to  be 
given  under  this  act,  and  that  iu  this  case  notice  has  been 
given.  The  words  in  sect.  92,  which  enable  the  recorder 
to  hear  and  determine  the  appeal,  and  to  award  relief  in 
the  premises,  as  in  the  case  of  an  appeal  against  any 
county  rate,  must  be  thrown  back  upon  all  the  powers 
given  in  the  section  with  regard  to  the  rate,  and,  if  so,  they 
include  the  condition  of  a  notice  being  given  as  in  the 
case  of  a  county  rate.  But  as  the  section  only  requires 
those  acts  to  be  complied  with,  as  nearly  as  the  nature  of 
the  case  will  admit,  a  compliance  in  substance,  not  in 
terms,  is  all  that  is  required.  The  reason  why  the  legisla- 
ture required  notice  to  be  given  to  the  clerk  of  the  peace 
iu  counties  is,  because  he  is  the  officer  of  the  magistrates 
by  whom  the  rate  was  made,  and  on  whom  it  would  be 
highly  inconvenient  to  serve  the  notice.  This  act  separates 
the  duties  of  making  the  rate  and  of  hearing  the  appeal 
against  it;  on  whom,  therefore,  ought  the  notice  of  appeal 
to  be  served?  it  is  clear  that  it  ought  to  be  on  those  who 
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1838.  made  the  rate.  Notice,  therefore,  ought  to  be  given  to  the 
rJ^TT^     town  council,  who  made  the  rale,  and  it  has  been  giveu  to 
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v.         them  through  the  town  clerk,  who  is  their  officer. 
Carmarthen. 

Rule  discharged. 


Monday,  GlLLETT  V.  ABBOTT. 

Jan.  15th. 

Declaration,  DECLARATION— that  heretofore,  to  wit,  on  &c,  by  a 
ture  reciting  "  certanl  indenture  made  between  the  defendant,  A.  13.  and 
Umbyn  prior  others,  of  the  first  part — the  defendant,  said  A.  13.  and 
liiF  had Veen"  others,  of  the  second  part — the  defendant  and  others,  of 

appointed  t|ie  ^1,.^  part— the  plaintiff,  of  the  fourth  part-  and  the 
trustee  of  a  1  ,  ... 

company        defendant  and  L.  S.  C,  of  the  fifth  part, — which  said  indeu- 

\AhUeI  the*"  ture»  sea,ec'  NVItn  t,ic  seal  of  lne  defendant,  and  bearing  date 

defendant  co-  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day 

\^l^\\\(y°\hQ  an^  )'ear  aforesaid,  the  plaintiff  now  brings  into  Court  here. 

pjaiiitifT^on  After  reciting  that  by  a  certain  other  indenture,  bearing 

ills  trusted"1  date  on  or  about  the  25th  day  of  March,  1836,  and  made 

ship,  from  all  between  the  several  parties  whose  names  arc  thereunto 
liability  at-  r 

inching  to  him  subscribed,  and  whose  seals  are  thereunto  affixed  (except 

nnMiat^     t'ie  severa'  persons,  parties  thereto,  of  the  second  and  third 

bility  had  so    parts,)  of  the  first  part — the  defendant  and  said  T.  II.,  of 

which  the  dc-  tne  second  part — and  said  J.  B.  and  the  plaintiff,  of  the 

fendant  had  third  part, — certain  covenants  and  provisoes  were  entered 

refused  to  in-  .         1  .  . 

demnify  him.  mto  by  and  between  the  said  parties  thereto  for  the  csta- 
iTaUlity lhC  b,isnmeilt  aud  regulation  of  the  London  Patent  Cork  Ma- 
rpiestion  was  uufactory,  and  by  virtue  thereof  the  said  Jeremiah  Barrett 
tiie^UimUr  as  aH(^  V^a^W  f^came  the  trustees  thereof;  and  also  fur- 
shareholder,  ilier  reciting  that  the  plaintiff  was  desirous  of  retiring  aud 
and  not  as  .  .  . 
trustee :—  being  discharged  from  the  said  trusts ;  and  that  the  parties 

Held,  that  the  to  t|,e  saij  first-mentioned  indenture,  of  the  third  part,  were 

admission  in  m  't  r 

the  plea  of  the  desirous  that  said  defendant  aud  said  L.  S.  C.  should  be 

referred^  in    trustecs  *n  lne  place  and  stead  of  said  plaintiff  and  said 

the  recital,  did  Jeremiah  Barrett,  and  that  said  Jeremiah  Barrett  should 
not  dispense 

with  the  production  of  the  deed  in  evidence,  in  order  to  shew  the  nature  of  the  trusti 
created  by  it. 
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also  retire  from  said  trust.    And  that  it  had  been  agreed 
that  the  plaintiff  should  enter  into  such  covenants  as  are  in 
said  first-mentioned  indenture  after  contained,  and  in  consi- 
deration thereof  should  have  such  immediate  and  other 
release  and  indemnity  as  are  thereinafter  also  contained; 
and  that  said  defendant  and  said  L.  S.  C.  had  agreed  to 
concur  in  said  arrangement,  and  to  accept  said  trust,  the 
defendant  did  covenant,  promise  and  agree  to  and  with  the 
plaintiff,  his  heirs,  executors  and  administrators,  that  he,  the 
defendant,  the  said  A.  B.  and  others,  their  heirs,  executors 
or  administrators,  some  or  one  of  them,  should  and  would, 
from  time  to  time  and  at  all  times  thereafter,  well  and  suf- 
ficiently save  harmless  and  keep  indemnified  the  plaintiff, 
his  heirs,  executors  and  administrators,  and  his  and  their 
estate  and  effects,  real  and  personal,  of  and  from  all  actions, 
suits,  loss,  costs,  charges,  damages  and  expenses  whatsoever 
by  reason  of  or  in  anywise  concerning  the  trusts  of  the 
aforesaid  deed  of  settlement  or  other  aforesaid  deeds  or 
instruments,  or  any  of  them,  or  by  reason  or  in  consequence 
of  his  having  been  such  trustee  as  aforesaid.    And  it  was 
by  the  said  first-mentioned  indenture  further  agreed,  that 
upon  the  execution  of  said  first-mentioned  indenture  said 
plaintiff  should  deliver  to  said  defendant  and  said  L.  S.  C, 
as  such  new  trustees  as  aforesaid,  all  the  funds  and  property 
of  said  London  Patent  Cork  Manufactory  in  his,  said  plain- 
tiff's, possession,  or  under  his  control,  save  and  except  the 
several  deeds,  which  were  to  remain  in  the  custody  of  said 
plaintiff,  his  executors  or  administrators,  until  performance 
of  the  covenants  of  the  other  parties  in  said  first-mentioned 
indenture  contained,  as  by  said  indenture,  reference  being 
thereto  had,  will  more  fully  appear.  Averment  of  performance 
by  plaintiff.  Breach,  that  after  the  making  of  the  said  inden- 
ture, to  wit,  on  &c,  certain  persons  carrying  on  business  by 
the  name  and  firm  of  J.  and  S.,  to  whom  said  London  Pa- 
tent Cork  Manufactory  was  indebted  in  a  large  sum,  to 
wit,  8tc.  for  goods  sold  and  delivered  before  the  making  of 
said  indenture,  by  said  J.  and  S.,  to  and  for  the  use  of  said 
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manufactory,  and  for  which  said  debt,  so  due  and  owing  to 
said  J.  and  S.,  the  plaiutiff,  by  reason  aud  in  consequence 
of  his  having  beeu  trustee  as  aforesaid  of  the  said  London 
Patent  Cork  Manufactory,  was  liable  to  said  J.  and  S., 
demanded  of  and  from  the  plaintiff  payment  of  said  debt, 
to  wit,  &c,  and  then  threatened  to  commence  legal  pro- 
ceedings against  the  plaiutiff  for  the  recovery  thereof;  of  all 
which  several  premises  the  defendant  and  said  A.  B.  and 
others  then  had  due  notice,  and  were  then  and  each  of  them 
was  requested  to  pay  said  debt,  to  wit,  8cc.  aud  to  indem- 
nify or  save  harmless  the  plaintiff  against  the  same;  but  the 
defendant  and  said  A.  B.  and  others,  and  each  and  every  of 
them,  then  wholly  neglected  and  refused  so  to  do,  and  by 
reason  thereof  the  plaintiff  was  then  obliged  to  pay,  and 
then  did  pay,  said  debt  so  due  and  owing  from  said  London 
Patent  Cork  Manufactory,  to  wit,  &c.  to  said  J.  and  5. ; 
and  the  plaiutiff  avers  that  the  same  was  a  loss,  charge, 
damage  and  expense  occasioned  by  reason  of  and  concern- 
ing the  trusts  of  the  aforesaid  deed  of  settlement,  and  by 
reason  of  and  in  consequence  of  his,  the  plaintiff's,  having 
been  such  trustee  as  aforesaid  :  and  that  the  same  was 
not  occasioned  by  the  wilful  act,  default,  or  procurement  of 
him,  the  plaintiff.    And  so  the  plaintiff  says  &c,  to  plain- 
tiff's damage  of  100/. 

Plea, — that  the  plaintiff  became  and  was  liable  to  said 
alleged  debt  to  said  .7.  and  S.,  by  reason  of  his  being,  when 
the  same  occurred,  a  partner  and  shareholder  in  the  said 
company  and  partnership  in  said  indenture  and  declaration 
mentioned,  and  therein  called  the  London  Patent  Cork  Ma- 
nufactory, without  this,  that  said  plaintiff  was  liable  to  said 
J.  and  S.  for  said  debt  so  due  and  owing  to  said  J.  and  5. 
by  reason  or  in  consequence  of  his  having  been  trustee  as 
aforesaid  of  said  London  Patent  Cork  Manufactory,  or  that 
said  loss,  charge,  damage  or  expense,  in  the  said  declaration 
mentioned,  was  a  loss,  charge,  damage  or  expense  occa- 
sioned by  reason  of  or  concerning  the  trusts  of  the  aforesaid 
deed  of  settlement,  or  by  reason  of  or  in  consequence  of  his, 
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the  plaintiff's,  having  been  such  trustee  as  aforesaid,  in 
manner  and  form  as  the  plaintiff  hath  in  his  said  declaration 
in  that  behalf  above  alleged ;  and  of  this  said  defendant  puts 
himself  upon  the  country,  &c. 

At  the  trial  of  this  cause,  before  Lord  Denman  C.  J.,  at 
Guildhall,  at  the  sittings  after  last  Michaelmas  term,  it  was 
proved  for  the  plaintiff  that  he  and  a  person  of  the  name  of 
Barrett,  conducted  the  business  of  the  Patent  Cork  Com- 
pany, at  Holland  Street,  Blackfriars,  under  the  names  of 
Barrett  and  Gillett.  Certain  goods  were  supplied  to  the 
Company  oh  the  credit  of  Messrs.  Barrett  and  Gillett, 
which  they  were  obliged  to  pay  for.  It  was  proved  also, 
that  the  defendant,  who  was  a  shareholder,  used  to  come 
frequently  to  the  premises  in  Holland  Street,  and  inspect 
the  books,  and  that  he  complained  that  more  business  was 
not  done.  It  was  objected  for  the  defendant,  that  as  the 
plaintiff  claimed  in  his  character  of  trustee,  the  deed  which 
created  the  trusts,  and  which  was  in  part  recited  in  the  deed 
of  indemnity  declared  upon,  ought  to  be  produced.  His 
lordship  was  of  this  opinion,  and,  as  the  deed  was  not  forth- 
coming, directed  a  nonsuit  to  be  entered. 

Sir  J.  Campbell  A.  G.  now  moved  to  set  aside  the  non- 
suit and  for  a  new  trial.  It  is  admitted  by  these  pleadings 
that  the  plaintiff  was  trustee  for  the  Cork  Company, — that 
with  his  co-trustee  he  had  possession  of  the  funds  of  the 
Company, — that  the  debt  in  question  was  incurred  for  the 
Company,  and  that  the  plaintiff  paid  it.  The  only  issue 
raised  was,  that  the  plaintiff  was  not  liable  to  the  debt  "  as 
such  trustee  as  aforesaid."  The  evidence  offered  was  quite 
sufficient  for  a  jury  to  decide  upon.  [Lord  Denman  C.  J. 
The  question  at  the  trial  was,  whether  he  was  liable  as  a 
trustee  or  as  a  shareholder  of  the  Company.  If  there  had 
been  any  evidence  of  the  goods  being  supplied  to  him  as 
trustee,  I  should  have  left  it  to  the  jury;  but  there  was 
none ;  and  I  considered,  as  the  trusts  were  created  by  deed, 
and  that  deed  was  incorporated  in  the  deed  of  covenant,  the 
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1838.       instrument  ought  to  be  produced,  in  order  to  see  what  they 
v^v^,/     were.]     It  being  proved  that  the  Company  had  the  goods, 
jllett     ^        evidence  for  the  jury  that  he  had  ordered  them  for 
Abbott.     ihe  Company,  as  it  is  recited  in  the  deed  of  indemnity  that 
the  plaintiff  had  been  trustee  for  the  Company. 

Besides,  as  the  defendant  was  a  party  to  the  former  deed, 
it  was  unnecessary  to  call  the  subscribing  witness  to  it. 
[Coleridge  J.  Would  that  fact  enable  you  to  dispense  with 
proof  as  to  more  than  the  part  set  out?  Mr.  Starkie (a) 
lays  down,  that  if  the  defendant,  by  his  plea,  admit  the  exe- 
cution of  a  deed,  he  only  admits  so  much  as  is  recited  in 
the  declaration ;  and  if  the  plaintiff  relies  on  other  recitals, 
not  specified  in  the  declaration,  he  must  prove  the  execution 
of  it;  and  for  this  position  he  cites  IVi/liams  v.  Sills  {b)  and 
Watson  v.  King  (c).]  Those  cases  rest  upon  no  principle ; 
for  the  only  object  of  proving  the  execution  of  a  deed  is  to 
establish  its  identity:  when  a  defendant  once  admits  that, 
on  what  ground  can  it  be  necessary  to  prove  it  for  some 
other  recital  in  the  deed  ? 

Littledale  J. — I  think  there  should  be  no  rule  in  this 
case.  A  trust  may  be  created  by  a  verbal  appointment ; 
but  when  it  appears,  as  in  this  case,  that  it  was  created  by 
deed,  the  instrument  ought  to  have  been  produced,  in  order 
to  shew  what  the  trusts  were.  It  might  be  that  they  did  not 
authorize  the  contracting  any  debt  for  the  Company.  I 
also  think  that  proof  of  execution  cannot  be  dispensed  with, 
because  a  part  of  the  deed  not  relied  upon  is  recited  iu  the 
deed  of  covenant  declared  upon. 

Williams  J. — It  would  appear  here  that  the  plaintiff 
was  both  a  trustee  and  a  shareholder  of  the  Company ;  and 
it  certainly  seems  ambiguous  in  which  character  he  carried 
on  the  business  of  the  Company.  But  the  question  being, 
whether  his  liability  accrued  as  trustee,  it  became  ne- 

(c)  2  Stark,  on  Ev.  3d  cd.  247.        (r)  4  Camp.  27*2. 
(6)  2  Camp.  519. 
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cessary  to  shew  the  deed  by  which  his  trusteeship  was 
created. 

Coleridge  J. — The  precise  issue  raised  was,  the  cha- 
racter under  which  the  plaintiff  became  liable  for  the  debt 
in  question.  As  soon  as  it  appeared  that  he  referred  his 
liability  to  his  character  as  trustee,  it  was  essential  to  pro- 
duce the  deed  creating  it;  and  I  think  there  was  not  enough 
of  it  recited  in  the  declaration  to  waive  due  proof  of  exe* 
cation. 
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Lord  Denman  C.J. — Unless  we  are  prepared  to  over- 
rule the  two  cases  referred  to  (a),  we  must  hold  that  proof 
of  the  deed  was  necessary ;  and  that  the  plaintiff  was  not 
in  the  situation  to  produce. 

Rule  refused. 


(a)  William*  v.  Sillt,  Watson  v.  King,  ante,  28. 


Tisdell  v.  Combe.  J^fUl 

Jan.  16th. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwel-  Under  sect.  57 
ling-house  and  distraining  his  goods.    Plea:  not  guilty.       man's  ^^(7 
By  the  consent  of  the  parties  the  following  facts  were  &  8  Geo. 4,  c. 

stated  for  the  opinion  of  the  Court,  under  3  &  4  Will.  4,  of^ayo^and 
Ct  aldermen  are 

enabled  to 

The  plaintiff  has  been  for  some  time  the  master  of  a  make  bye-laws 

Gravesend  and  London  steam  vessel,  called  the  Star,  and  f?r  th! '!?ul?" 

'  *         non  of  "boats, 

the  defendant  is  a  magistrate.    On  the  19th  September,  vessels  and 
1834,  the  defendant,  as  such  magistrate,  issued  a  warrant  to  be^rowed^or0 
levy  on  the  plaintiff  31,  for  a  conviction  under  7&8Geo.  4,  worked  within 
c.  lxxv  (local  and  personal),  for  navigating  the  said  Star  the  act:"— 
upon  the  river  Thames,  below  London  Bridge,  at  Lime-  jjgj^^jjjg 
house,  at  a  greater  rate  than  6ve  miles  an  hour.  include  steam- 

The  following  bye-law,  upon  which  the  conviction  took 
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place,  was  made  at  a  court  of  mavor  and  aldermen  of  the 
city  of  Loudon,  in  April,  1828. 

"  That  no  steam  boat  or  vessel  shall  navigate  upon  the 
said  river  between  London  Bridge  and  the  eastern  limits  of 
Limehouse  Reach,  at  any  greater  rate  or  speed  than  at  and 
after  the  rate  or  speed  of  five  miles  or  knots  in  an  hour ; 
and  if  the  owner,  master,  pilot,  or  other  person  having  the 
management  or  command  of  any  such  steam-boat  or  vessel, 
shall  navigate  the  same  within  the  last-mentioned  limits  at 
any  greater  rate  or  speed  than  as  aforesaid,  he  shall  forfeit 
and  pay  for  every  such  offence  any  sum  not  exceeding 
five  pounds." 

By  sect.  57  of  7  &  8  Geo.  4,  c.  Ixxv,  intituled,  "  An  Act 
for  the  better  Regulation  of  the  Watermen  and  Lightermen 
on  the  River  Thames,  between  Yantlet  Creek  and  Wind- 
sor," it  is  enacted,  "  that  it  shall  be  lawful  for  the  said  court 
of  mayor  and  aldermen,  and  they  are  hereby  empowered, 
from  time  to  time,  to  make  and  set  down  in  writing  such 
rules  and  bye-laws  as  they  shall  think  proper,  for  the  go- 
vernment and  regulation  of  the  said  company,  and  their 
widows  and  apprentices,  and  the  boats,  vessels,  and  other 
craft  to  be  rowed  or  worked  within  the  limits  of  this  act, 
and  to  annex  reasonable  penalties  and  forfeitures  for  a 
breach  of  such  rules  and  bye-laws  respectively,  not  exceed- 
ing the  sum  of  5l.  for  any  one  offence,  provided  the  same 
rules  or  bye-laws  be  not  inconsistent  with  any  of  the  laws 
of  this  kingdom,  or  the  provisions  and  directions  in  this 
act  contained,  or  any  of  them ;  and  also  from  time  to  time 
to  alter,  amend,  repeal,  or  make  void  such  rules  and  bye- 
laws,  or  any  of  them,  or  any  rules  or  bye-laws  which  shall 
have  been  made  at  any  time  or  times  by  the  said  court  of 
master,  wardens,  and  assistants,  and  approved  and  allowed 
as  hereinbefore  and  hereinafter  is  mentioned,  so  as,  after 
the  making,  altering,  amending,  aud  repealing  thereof  re- 
spectively, the  said  rules  and  bye-laws  to  be  made  by  the 
said  court  of  mayor  and  alderman,  aud  every  such  altera- 
tion, amendment,  and  repeal  of  any  such  rules  or  bye-laws, 
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or  of  any  rules  or  bye-laws  to  be  made,  allowed,  or 
amended  by  the  said  court  of  master,  wardens,  and  assist- 
ants, and  approved  or  repealed  by  the  said  court  of  mayor 
and  aldermen,  be  allowed  as  hereinafter  mentioned. 

The  bye-law  in  question  was  duly  allowed,  as  required 
by  the  act  of  parliament.  The  plaintiff  is  a  freeman  of  the 
Waterman's  Company.  The  Star  is  of  the  registered 
burden  of  187  tons.  It  is  not  licensed  under  sect.  41  of 
the  first-mentioned  act,  but  under  the  3  &  4  Will.  4,  c.  55, 
and  in  its  certificate  of  registry  is  denominated  a  ship  or 
vessel. 

The  question  for  the  Court  is,  whether  the  court  of 
mayor  and  aldermen  had  power,  under  the  7  8c  8  Geo.  4,  c. 
Ixxv,  to  make  the  above  bye-law;  judgment  to  be  entered 
accordingly. 

Cleasby  for  the  plaintiff  (a).  As  sect.  57  of  the  Water- 
men's Act  gives  the  power  to  the  mayor  and  aldermen  to 
impose  penalties,  it  must  receive  a  strict  construction  from 
the  Court.  The  title  of  the  act,  which  is  "  for  the  better 
Regulation  of  Watermen  and  Lightermen  on  the  River 
Thames,"  the  silence  as  to  steam-boats  in  every  part  of 
the  act,  and  the  words  of  the  clause  in  sect. 57,  "the  boats, 
vessels,  and  other  craft  to  be  rowed  or  worked/'  shew  that 
steam-boats  were  not  contemplated  by  the  legislature  at 
all.  The  word  "  vessels,"  is  no  doubt  of  larger  import 
than  "  boat/'  but  the  rule  of  construction  is,  that  words  of 
more  general  meaning  following  words  of  limited  applica- 
tion, are  to  be  restricted  to  classes  ejusdem  generis;  Saudi- 
man  v.  Breach{b),  Casher  v.  Holmes (c).  All  the  provisions 
of  the  act  seem  to  apply  to  boats  navigated  by  watermen 
only,  and  the  word  "  vessel"  is  always  used  with  the  same 
limited  signification  as  boat.  Thus  sect.  36  enacts  that 
"  no  apprentices  shall  have  the  sole  care  of  any  boat  or 

(a)  In  Michaelmas  term  last,        (6)  9  D.  &  R.  796;  S.C.  7  B. 
before  Lord  Denman  C.  J.,  Patteson,     &  C.  96. 
Williams,  and  Coleridge  Js.  (c)  8  B.  &  Ad.  592. 
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other  vessel/1  except  under  certain  conditions.  In  sect.  37 
there  is  a  distinction  drawn  between  a  "  ship  or  vessel/' 
which  might  include  steam-boats,  and  the  craft  contem- 
plated by  this  act.  It  enacts  that  no  one  but  a  member  of 
the  Waterman's  Company  shall  ply  any  wherry,  lighter,  or 
other  craft  from  or  to  any  ship  or  vessel,  for  hire,  within 
the  limits  of  the  act.  The  inference  from  all  these  provi- 
sions is  obvious,  that  if  the  legislature  intended  to  include 
such  an  important  subject  as  steam-boats  within  their  pro- 
visions, they  would  have  been  mentioned  by  name. 

No  one  appearing  for  the  plaintiff,  the  case  stood  over 
till  this  term,  when  the  Court  heard 

Ryland,  contra.  Sect.  57  gives  the  court  of  mayor  and 
aldermen  power  to  make  bye-laws  for  all  boats,  vessels,  and 
other  craft  to  be  rowed  or  worked  on  the  River  Thames. 
A  steam-boat  is  a  vessel  worked  on  the  river  so  as  to  come 
within  these  words ;  but  even  if  the  words  of  that  section  were 
not  large  enough,  sect.  106(a)  extends  the  powers  given  to 
the  court  of  mayor  and  aldermen  to  all  lighters,  boats,  and 
vessels  in  the  river.  "  Craft"  is  a  word  of  large  significa- 
tion, and  is  defined  in  Falconers  Marine  Dictionary  as  "  a 
general  name  for  all  sorts  of  vessels  employed  to  load  or 
discharge  merchant  ships,  or  to  carry  alongside  or  return 
the  stores  of  men  of  war,  such  as  lighters,  hoys,  barges, 
&c.  He  defines  "  vessel"  to  be  "  a  general  name  given  to 
the  different  sorts  of  ships  which  arc  navigated  on  the 
ocean,  or  on  canals  or  rivers.  It  is,  however,  more  par- 
ticularly applied  to  those  of  the  smaller  kind,  furnished 


(a)  Sect.  106  enacts,  "  that  the 
powers  given  by  this  net  to  the 
said  court  of  mayor  and  aldermen 
to  make  rules  and  bye-laws,  to  be 
allowed  as  aforesaid,  shall  extend 
and  are  hereby  extended,  and  may 
be  applied  to  the  government  and 
regulation  of  the  western  barges, 
ferries,  or  lighters,  boats,  and  ves- 


sels of  wood  mongers,  and  owners 
of  lay-stalls,  chalk  hoys/gardeners, 
fishermen,  and  ballastmen,  and  all 
other  lighters,  boats,  and  vessels 
in  the  said  river,  within  the  limits 
of  this  act,  although  otherwise 
exempted  from  the  provisions  of 
this  act." 
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with  one  or  two  masts.'9  The  rule  of  construction  to  con- 
fine vessels  to  boats,  ejusdem  generis,  does  not  apply,  as  the 
enumeration  does  not  begin  with  words  of  the  largest 
meaning,  but  goes  on  from  boats  to  vessels,  and  from  vessels 
to  craft.  The  object  of  the  act  was,  to  secure  a  proper  con- 
trol over  the  navigation  of  the  river,  and  its  objects  would 
be  almost  entirely  defeated  if  steam-boats  were  to  be  held 
not  within  it.  The  intention  of  the  legislature,  without 
doubt,  was  to  guard  against  the  accidents  occasioned  by 
steam-boats. 

Cleasby,  in  reply.  The  rule  of  construction  as  to  words, 
ejusdem  generis,  applies  specifically  when  a  word  of  smaller 
signification  heads  the  enumeration;  Casher  v.  Holmes  (a). 
The  proviso  in  sect.  106,  in  an  act  like  this,  which  is  of  a 
penal  nature,  cannot  be  extended  so  as  to  include  more 
than  is  contained  in  a  previous  enactment.  Besides,  the 
terms  of  sect.  106  shew  that  it  only  applies  to  craft  like 
western  barges,  and  small  craft  of  that  kind.  By  the  argu- 
ment on  the  other  side,  the  bye- law  in  question  would 
tpply  to  all  steam-vessels  coming  from  foreign  parts,  and 
navigated  by  a  single  freeman  of  the  Waterman's  Company. 
The  word  "  craft"  is  defined  in  M'Culloch's  Commercial 
Dictionary  as  "  small  open  vessels  used  in  the  navigation 
of  rivers:"  it  is  quite  clear,  both  from  this  and  Falconer's 
definition,  that  it  does  not  include  steam-boats.  The  in- 
tention of  the  legislature  has  been  referred  to,  in  order  to 
shew  steam-boats  were  included,  but  the  intention  can  only 
be  judged  of  by  the  language  used,  and  the  absence  of  any 
mention  of  the  term,  shews  that  they  were  not  contem- 
plated. Then,  the  statute  being  penal,  no  extension  of  its 
terms  can  be  made,  Martin y.  Ford(b)\  especially  as  the 
act  is  private. 

Lord  Denman  C.J. — It  appears  to  me  that  this  act  of 
parliament  does  comprehend  steam-boats.    These  boats 
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were  well  known  at  the  time  of  the  passing  the  act,  and 
the  term  used  is  "  boats"  generally,  without  any  particular 
description  being  given.  1  think,  therefore,  we  should  do 
great  violence  to  the  words  used,  if  we  were  to  say  that 
steam-boats  are  not  within  the  provision.  To  arrive  at 
such  conclusion  we  ought  to  be  quite  clear,  before  we 
deny  any  word  its  known  and  natural  meaning,  that  it  was 
not  intended  to  be  used  by  the  legislature  in  that  sense; 
so  far  from  that  being  the  case  here,  I  do  not  even  think  it 
probable  that  the  legislature  would  have  excluded  steam- 
boats; and  I  have  no  difficulty  in  saying  that  the  words  of 
the  act  are  sufficient  to  comprehend  them. 

Littledale  J. — The  mischief  arising  in  the  navigation 
of  boats  is  much  more  likely  to  occur  from  steam-boats  than  in 
rowing  or  working  small  boats,  and  it  seems  to  me  that  steam- 
boats fall  within  the  meaning  of  the  terms  used.  Steam- 
boats are  not  perhaps  what  are  usually  called  boats,  they  are 
vessels,  but  the  term  "vessels"  is  also  used.  The  act  does 
not  say  any  thing  as  to  the  particular  description  of  vessels, 
but  sect.  57  speaks  of  vessels  to  be  rowed  or  worked. 
The  word  "  worked"  is  a  very  general  word,  and  applies  as 
much  to  steam-vessels  as  to  lighters  or  wherries. 

Williams  J. — I  am  of  the  same  opinion.  If  it  had 
been  clearly  made  out  that  steam-boats  were  not  intended 
to  be  included  in  the  words  "  boats  or  vessels,"  the  argu- 
ment founded  on  the  rule  of  construction  referred  to  might 
have  applied.  The  observation  on  the  term  "  steam-boat" 
not  being  used  may  be  applied  on  both  sides,  because  if 
boat  or  vessel  was  meant  to  include  steamers,  there  was  no 
more  reason  for  particularizing  them  than  any  other  de- 
scription of  vessel.  It  is  not  a  forced  construction  to 
hold  that  a  steam-boat  is  a  boat,  and  it  certainly  is  a 
vessel,  for  vessel  includes  boats  of  all  descriptions;  and 
both  these  words  are  used.  It  is  true  that  certain  provi- 
sions may  be  pointed  out  in  the  act  applying  to  boats  of  a 
smaller  size,  but  it  does  not  follow  that  words  of  a  larger 
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description  are  to  receive  any  limitation  from  that  circum-  1838. 
stance. 

Coleridge  J. — It  is  quite  a  mistake  to  call  this  clause 
a  penal  clause,  on  the  contrary,  I  should  rather  say  it  was 
remedial.  If  we  were  considering  the  bye-law  itself  that 
argument  might  apply,  but  we  have  to  decide  whether  any 
power  exists  of  framing  rules  and  regulations  for  steam- 
boats under  this  clause.  It  is  said  that  sect.  106  cannot 
extend  the  provisions  of  sect.  57,  as  to  the  boats  to  which 
it  applies,  and  no  doubt  it  cannot,  but  it  furnishes  notwith- 
standing a  good  key  for  the  explanation  of  its  meaning. 
Speaking  of  certain  classes  of  vessels  which  were  exempted 
in  other  parts  of  the  act,  it  leaves  a  power  in  the  court  of 
mayor  and  aldermen  to  make  bye-laws  respecting  them,  and 
the  terms  used  shew  that  it  applies  to  all  other  lighters, 
boats,  and  vessels  within  the  limits  of  the  act.  It  would 
seem,  on  Mr.  Ry land's  argument,  that  any  vessel  coming 
within  the  limits  of  the  act,  would  fall  within  the  scope  of 
these  rules  and  regulations,  and  it  certainly  would  be  doing 
violence  to  the  words  of  the  act  if  we  were  to  hold  that 
steam-boats,  wherever  they  come  from,  were  not  within  the 
words  used. 

Judgment  for  the  defendant. 


Church  v.  The  Imperial  Gas  Light  and  Coke 

Company.  Jalm^th. 

ERROR  from  the  Palace  Court.    The  declaration  was  m^ntabable* 

in  substance  as  follows: — The  Imperial  Gas  Light  and  by  a  trading 

ma  i  •  ii^tii     corporation  on 

Coke  Company,  by  &c,  complain  against  John  Lfiurch,  the  an  executory 

defendant,  of  a  plea  of  trespass  on  the  case  on  promises,  [j^1™01/0^ 

for  that  defendant,  on  the  4th  September,  a.d.  1833,  in  the  goods,  for  the 

manufacturing 

and  supply  of  which  the  Company  was  incorporated. 

2.  A  contract  by  an  incorporated  Gas  Company  to  supply  gas  at  12/.  16s.  a  year  is  a 
contract  of  such  frequent  ana  daily  occurrence  that  it  may  be  made  by  parol. 

3.  Where  a  corporation  declare  in  the  name  by  which  they  are  incorporated  by  act  of 
parliament,  the  Court  are  bound  even  after  verdict  to  notice  that  they  are  a  corporation. 
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jurisdiction  of  this  Court,  bargained  for,  and  agreed  to  take 
of  the  plaintiffs,  and  the  plaintiffs,  at  the  request  of  the  de- 
fendant, agreed  to  supply  to  the  defendant  a  certain  large 
quantity  of  gas,  to  wit,  so  much  gas  as  was  necessary  to 
furnish  two  lights  for  one  year,  to  wit,  from  the  1st  day  of 
J uly,  1 833,  and  so  on  from  year  to  year,  at  and  for  the  rate 
or  price  of  12/.  l6s.  per  annum,  for  the  said  two  lights,  and 
the  defendant  in  consideration  thereof,  and  that  the  plain- 
tiffs, at  said  request  of  the  defendant,  had  then  in  the  juris- 
diction aforesaid,  promised  the  defendant  to  supply  the 
said  gas  to  him,  the  defendant  as  aforesaid,  then  in  the  ju- 
risdiction aforesaid,  promised  the  plaintiffs  to  accept  the 
said  gas  of  and  from  the  plaintiffs,  and  to  pay  them  for  the 
same  at  the  rate  or  price  aforesaid,  quarterly,  at  the  end  of 
fourteen  days  from  the  end  of  each  quarter,  and  to  give  to 
the  plaintiffs  not  less  than  three  calendar  months'  notice  of 
his  intending  to  discontinue  taking  the  said  gas,  to  ex- 
pire at  the  end  of  the  then  ensuing  quarter,  or  to  pay  to 
the  plaintiffs  the  amount  of  the  price  of  the  said  gas,  at  the 
rate  or  price  aforesaid,  to  the  end  of  the  said  ensuing 
quarter.    And  the  plaintiffs  say,  that  they  always,  in  the  ju- 
risdiction aforesaid,  during  a  quarter  of  a  year,  namely, 
from  the  1st  of  October,  1834,  to  the  31st  of  December 
in  the  same  year,  were  ready  and  willing,  and  tendered  to 
supply  to  the  defendant  the  said  gas,  and  requested  the  de- 
fendant to  accept  the  same  as  aforesaid.   And  the  plaintiffs 
say,  that  defendant  did  not  give  to  the  plaintiffs  three 
calendar  months,  or  any  longer  notice  as  aforesaid,  of  dis- 
continuing the  said  gas,  &c;  yet  defendant  did  not,  when 
he  was  so  required  as  aforesaid,  accept  the  said  gas  of  or 
from  the  plaintiffs,  or  pay  them  for  the  same  as  aforesaid, 
but  then  in  the  jurisdiction  aforesaid  wholly  refused  so  to 
do.    The  second  count  was  for  goods  and  gas  bargained 
and  sold.    3rd.  Goods  and  gas  sold  and  delivered.  4th. 
Money  due  on  an  account  stated;  which  said  last-men- 
tioned monies  defendant  promised  to  pay  on  request.  To 
plaintiffs'  damage  of  4/.  \9s.    Pleas:  1st.  Non  assumpsit. 
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2d.  As  to  the  first  count  of  the  declaration,  that  the  plain- 
tiffs, from  the  1st  of  October,  1834,  to  the  31st  December 
in  the  same  year,  were  not  ready  and  willing,  nor  did  they 
tender  to  supply  the  defendant  the  said  gas,  and  require 
him  to  accept  the  same  in  manner  and  form  &c. 

The  replication  took  issue  on  these  two  pleas.  As  to 
the  first  issue,  the  jurors  found  that  the  said  John  Church 
did  promise,  as  the  plaintiffs  in  their  first,  second,  and 
fourth  counts  of  their  declaration  alleged  against  him,  and 
that  the  said  John  Church  did  not  promise  in  manner  and 
form  &c.,  as  in  the  said  third  count  alleged.  The  damages 
were  then  assessed  generally  on  the  first,  second,  and 
fourth  counts,  at  2/.  16s.  6d. 

The  errors  assigned  were,  that  damages  were  assessed 
generally  on  the  first,  second,  and  fourth  counts,  and  that 
the  cause  of  action,  in  the  first  count  mentioned,  was  for 
and  in  respect  of  the  breach  of  the  executory  simple  con- 
tract in  that  count  particularly  set  forth ;  and  that  it  did  not 
appear,  in  and  by  the  said  first  count,  that  any  part  of  the 
said  contract  in  that  count  was  executed,  and  that  it  further 
appeared  in  and  by  the  said  count,  that  the  said  Company 
were  a  corporation.   Joinder  in  error. 
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Gaselee  for  the  plaintiff  in  error,  in  Easter  term  last  (a).  Third  point: 
The  question  in  this  case  is,  whether  assumpsit  can  be  niaintolnabl^ 
maintained  by  a  corporation  on  an  executory  contract;  for  by  a  corpora- 

•     «  i.    i  .  •  i  •     tlon  on  an 

the  defendants  in  error  being  constituted  a  corporation  executory  con- 
by  a  public  act  of  parliament(6),  the  Court  is  bound  to  take  tracL 
notice  of  the  fact ;  Broughton  v.  The  Manchester  Water- 
works  Company,  per  Holroyd  J. (c).  It  is  not  disputed  that 
a  corporation  in  certain  excepted  cases,  may  make  a  contract, 
not  uuder  seal,  but  then  it  must  be  for  works  of  immediate  ne- 
cessity, Hornv.Ivy(d);  or  where  the  object  of  the  incorpora- 


(«)  Friday,  April  88th,  before 
Lord  Denman  C.  J.,  Palteson  and 
Coleridge  J*. 

(b)  The  1  &  2  Geo.  4,  c.  ivii, 


local  and  personal,  but  made  a 
public  act. 

(c)  3  B.  &  Aid.  1. 

(d)  1  Ventr.  47. 
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1838.       tion  requires  contracts  by  parol  to  be  made;  Com.  D/g. Cor- 


poration, Bac.  Abr.  Corporation  (E.);  and  in  Slark  v.  The 
Highgate  Archway  Company  (a),  it  was  agreed  by  the 


^MPERfAL^  Court  that  assumpsit  would  not  lie  against  a  corporation, 
and  Coke  unless  the  act  incorporating  the  company  impliedly  gave  them 
Company.    p0wer  tQ  make  a  promise.    Upon  this  principle  Murray  v. 


The  East  India  Company  (b),  and  that  class  of  cases,  were 
decided.  So  also  a  corporation  may  sue  for  use  and  occu- 
pation in  debt,  Dean  and  Chapter  of  Rochester  v.  Pierce  (c); 
or  in  assumpsit,  The  Mayor  of  Stafford  v.  Till(d);  or  for 
goods  sold  on  an  executed  contract,  where  the  corporation 
is  a  trading  one.  The  City  of  London  Gas  Light  Company 
v.  Nicholls(e)\  but  in  all  these  cases  the  contract  was  exe- 
cuted. On  an  executory  contract  The  East  London  Water- 
works Company  v.  Bailey  (f)  is  an  express  authority  that 
a  corporation  cannot  sue  except  the  agreement  be  under 
seal.  In  Dunston  v.  The  Imperial  Gas  Light  Com- 
pany(g)9  Taunton  J.  appears  to  have  thought  that  the  only 
ground  for  a  corporation  being  liable  in  assumpsit  on  an 
executed  contract  is  moral  obligation ;  and  Parke  J.  asked 
pointedly  whether  there  was  any  case  in  which  a  contract 
without  seal  by  a  corporation  had  been  held  a  sufficient 
ground  for  an  action.  Assumpsit,  therefore,  not  being 
maintainable  on  an  executory  contract,  the  first  count  is 
bad,  and,  as  the  damages  are  general,  the  judgment  must 
be  arrested,  Day  v.  Robinson  (h) :  moreover,  as  the  case 
comes  from  an  inferior  court,  a  venire  de  novo  cannot  be 
awarded;  Trevor  v.  Wall(i),  Bishop  v.  Kaye(k). 


point:        £m  jr  Richards,  contri. — I.  It  is  not  averred  on  the  record 


ufis  are  a  cor-  entitled  to  sue  on  a  parol  contract;  Bank  of  St.  Charles  v. 
poration. 


(a)  5  Taunt.  792. 

(b)  5  B.  &  Aid.  204. 

(c)  1  Campb.  466. 
(</)  4  Bing.  74. 


(g)  SB.  &  Ad.  125. 
(A)  1  Ad.  &  E.  556. 
(0  1  T.  R.  151. 


(/)  4  Bing.  283. 


(e)  2C.&P.  365. 


(fc)  3  B.  &  Aid.  505. 
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De  Bern  ales  (a),  The  Dutch  Company  v.  Von  Moses  (h), 
The  British  Linen  Company  v.  Drummond{c).  The  plaintiffs 
call  themselves  by  a  corporate  name,  but  there  is  nothing  to 
couple  them  with  a  company  of  the  same  name  incorpo- 
rated by  act  of  parliament;  if  the  objection  had  been 
taken  at  nisi  prius  the  point  would  have  arisen,  but,  after 
verdict,  the  Court  will  intend  nothing  to  prejudice  the  ver- 
dict The  Court  will  not  even  take  notice  that  Dublin  is 
in  Ireland ;  Sprowle  v.  Legge  (d),  Kearney  v.  King  («). 
Smith  v.  Smythy)  is  a  still  stronger  case,  where  the  Court 
refused  to  take  notice  that  London  was  not  in  Middlesex; 
and  it  appears  by  Lord  Coke(g)  that  it  is  only  of  counties 
that  the  Courts  will  take  judicial  notice.  So  in  Rex  v. 
Grvp(h),  Lord  Holt  held,  that  though  the  Court  could  take 
judicial  notice  of  counties  they  could  not  of  towns.  In  Faza- 
herly  v.  Wiltshire{%)  it  was  held,  that  the  Court  would  take 
notice  of  the  extent  of  ports.  So  in  The  King  v.  Haddock{k) 
it  was  held  that  the  Court  would  take  notice  of  the  course  of 
the  Thames.  But  in  Rex  v.  Simpson  {I)  they  refused  to  notice 
that  Colchester  is  in  the  diocese  of  London.  It  may  be 
said  that  an  act  of  parliament  notices  that  the  plaintiffs  are 
a  corporation,  but  there  are  numerous  acts  which  shew 
that  Dublin  is  in  Ireland.  After  verdict,  therefore,  the 
Court  will  presume  that  all  was  proved  which  entitled  the 
plaintiffs  to  recover,  according  to  the  cases  of  Hitchins  v. 
Stevens(m),  and  the  other  cases  collected  in  Serjeant  Wil- 
liams9 s  note(n).  Barnett  v.  Glossop(o)  shews  that  where  an 
agreement  in  writing  is  necessary,  unless  the  objection  be 
taken  on  the  record,  it  is  not  available.     Titbits  v. 
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(a)  1  Ry.  &  Moo.  190. 

(b)  1  Strn.  612. 

(c)  10  B.  &  C.  90S. 

(<*)  2  D.  &  R.  15;  S.  C.  1  B.  & 
C.  16. 

(e)  2  B.  &  Aid.  301. 
(J)  10  Bing.  406. 
(g)  2  Inst.  557. 


(A)  Comb.  460. 
(t)  1  Str.  462. 
(k)  Andrews,  137. 
(/)  2Ld.  Rayra.  1379. 
(m)  2  Show.  233;  T.  Ray.  457. 
(n)  Stennei  v.  Hogg,  1  Wms^ 
Sauod.  228a  n.  (n  1) 
(o)  1  Bing.  N.  C.  633. 
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1838.       Yorke(a)  is  to  the  same  effect,  for  the  Court  held  there 

that  a  demand  of  the  sum  which  the  plaintiff  claimed,  if 
Church  . 

v,        necessary  to  maintain  the  action,  must  after  verdict  be  pre- 

Imperial    8ume(i  to  nave  been  made. 
Gas  Light 

and  Core        II.  Even  if  the  Court  recognize  that  the  plaintiffs  are  a 

Company.  corp0ration  the  objection  made  to  their  suing  is  too  late 
Second  point:  .  ,  , 

After  verdict   after  verdict.    The  cases  that  have  been  cited  to  shew  that 

plied  that'the  a  corPorat'on  can  onty  contract  by  deed,  do  not  at  all  prove 
Corporation  that  they  may  not  sue  in  assumpsit.  The  Court  will  intend, 
contracted  by  ^  ft  (jeej  wefe  necessarVf  tnat  tne  corporation  appointed 

an  agent  by  deed,  authorizing  him  to  make  contracts. 
In  Tilson  v.  The  Warwick  Gas  Company  (6),  the  Court  held, 
that  even  if  a  corporation  could  not  contract  by  deed,  the 
objection  that  there  was  no  deed  must  be  pointed  out  on 
special  demurrer;  and  in  Yarborough  v.  The  Bank  of 
England(c),  which  was  trover  against  the  Bank,  the  Court 
held  that  they  would  presume  after  verdict  a  deed  by  the 
Bank,  authorizing  their  servant  to  commit  the  act  in  ques- 
tion. Or  it  may  be  assumed  that  a  deed  was  granted  by 
the  corporation  on  one  side,  and  a  parol  promise  made  by 
the  plaintiffs  in  error  on  the  other.  There  is  no  reason 
why  there  should  be  mutuality  in  the  remedy.  This  ap- 
pears proved  by  the  Mayor  of  Stafford  v.  TUl(d),  for  as 
the  Court  held  there  that  a  corporation  might  maintain  as- 
sumpsit for  use  and  occupation,  and  as  no  interest  can  pass 
from  a  corporation  but  by  deed,  it  must  have  been  im- 
plied that  there  was  a  deed  from  the  corporation  and  a 
verbal  promise  by  the  defendant.  [Patteson  J.  The  action 
for  use  and  occupation  does  not  necessarily  imply  a  con- 
tract, it  may  only  be  a  waiver  of  a  tort]  If  the  principle 
of  the  action  is  examined  a  contract  must  be  implied. 
The  corporation  can  only  be  entitled  to  sue  on  the  con- 
tract, on  the  ground  of  some  interest  having  passed  from 
them,  and  as  that  requires  a  deed,  in  all  the  cases  on  exe- 


(<?)  5  N.  &  M.  609. 
(b)  7  D.  &  It.  376;  4  B  &  C. 
962. 


(c)  16  East,  6. 
(rf)  4  Bing.  74. 
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cnted  contracts,  by  and  against  corporations,  a  deed  must 
have  been  implied.  There  is  nothing  in  the  law  to  shew 
that  two  parties  may  not  contract,  the  one  by  deed,  the 
other  by  parol.  In  Co.  Lilt.  229  a,  it  is  said,  "  if  the 
feoffor,  donor,  or  lessor  seal  the  part  of  the  indenture  be- 
longing to  the  feoffee,  &c.  the  indenture  is  good,  albeit  the 
feoffee  never  sealeth  the  counterpart  belonging  to  the 
feoffor,  &c"  So  in  Com.  Dig.  Fait  (A  2),  "  if  an  indenture 
be  between  A.  of  the  one  part,  and  B.  and  C.  of  the 
other,  whereby  A.  demises  to  B.  and  C,  who  covenant 
with  A.  If  B.  seals  the  counterpart,  but  C.  does  not  seal, 
yet  if  C.  agreed  to  the  lease,  it  shall  be  his  deed,  and  he 
shall  be  bound  by  the  covenants;"  Corny n  does  not  say  how 
bound,  but  in  Foster  v.  Mapes(a)  the  Court  held,  that  cove- 
nant lay  by  the  plaintiff  on  a  deed  indented,  executed  by 
the  defendant,  although  the  plaintiff  had  not  delivered  his 
part.  These  cases  shew  that  even  if  a  deed  by  the  plaintiff 
be  necessary  the  objection  is  too  late  after  verdict.  The 
point  should  have  been  raised  by  special  demurrer.  He 
also  cited  Croydon  Hospital  v.  Farley  (6). 

III.  But  supposing  the  point  may  be  taken  now,  as  if 
it  arose  on  special  demurrer,  the  present  action  is  main- 
tainable. The  contract  made  by  the  Company  falls  within 
the  class  of  small  and  insignificant  acts  that  a  corporatiou 
may  do  without  deed.  If  upon  every  contract  for  ]/. 
worth  of  gas  a  deed  and  stamp  were  necessary,  the  pur- 
poses for  which  the  Company  was  incorporated  could  not 
be  carried  into  effect.  So  far  this  case  may  be  dis- 
tinguished from  East  London  Waterworks  Company  v. 
Bailey  (c) ;  the  contract  there  was  for  a  large  amount,  and 
one  not  likely  to  be  of  daily  occurrence,  and  the  dispute 
was,  as  to  whether  the  contract  was  made  or  not.  Best 
C.J.  laid  down  some  law  in  his  judgment  as  to  an  execu- 
tory contract,  which  was  not  necessary  for  the  decision  of 
the  case,  and  which  cannot  be  supported  on  legal  prin- 
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(a)  Cro.  Eliz.  212. 
(6)  6  Taunt.  467. 


(c)  4  Bing.  283. 
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ciples.  There  is  no  valid  distinction  between  an  executed 
and  an  executory  contract.  In  a  recent  case,  The  West 
Middlesex  Waterworks  Company  v.  Sewerkrop(a),  the  Com- 
pany sued  on  an  executory  contract,  and  no  objection  was 
taken.  That  was  an  action  on  the  case,  arising  out  of  a 
contract,  but  the  form  of  action  is  nothing;  the  question  is, 
whether  in  cases  of  necessity  like  the  present,  a  corpora- 
tion may  not  make  a  simple  contract.  The  numerous  cases 
in  which  it  has  been  held  they  may,  are  collected  in  Fin. 
Abr.  Corporation  (K  1  pi.  1  to  41);  Bac.  Abr.  Corporation 
(E  3);  Bro.  Abr.  Corporations  and  Charities,  p.  184,  pi.  47, 
49,  50,  53.  Then  as  to  assumpsit  lying,  it  is  clear  that  if 
assumpsit  lies  against  a  corporation,  it  may  also  be  main- 
tained by  them.  East  India  Company  v.  Tritton[b)  illus- 
trates this,  no  objection  having  been  made  there  to  the 
company  suing  on  bills  of  exchange;  and  The  City  of  London 
Gas  Company  v.  Nicholls(c)  shews,  that  wherever  a  benefit 
has  been  derived  by  a  party  this  action  may  be  maintained 
against  him.  He  also  cited  Slark  v.  The  Highgate  Arch- 
way Company  {d)9  Rex  v.  Bigg(e),  Smith  v.  The  Birming- 
ham Gas  Company  (f). 


First  point. 


Gasefee,  in  reply.  It  is  not  necessary  to  discuss  how 
much  the  Court  will  take  notice  of ;  for  this  corporation 
being  erected  by  public  statute,  and  having  sued  in  their 
corporate  name,  as  against  them,  the  Court  is  bound  to  re- 
cognize the  fact  of  their  being  a  corporation.  [Lord  Denman 
C.  J.  We  all  think  we  are  bound  to  take  notice  that  the 
plaintiffs  are  a  corporation.] 
Second  point.  Then  as  to  what  is  to  be  intended  after  verdict.  The 
rule  is  laid  down  by  Buller  J.,  in  Spieres  v.  Parker  (g), — 
"  Nothing  is  to  be  presumed  but  what  is  expressly  stated 
in  the  declaration,  or  what  is  necessarily  implied  from  those 
facts  which  are  stated."  How  can  the  Court  say  that  the 
fanciful  cases  put,  of  a  deed  having  been  made,  &c.  fall 

(a)  1  Moo.  &  Mai.  408 ;  4  C.  &        (d)  5  Taunt.  792. 
P.  87.  (<?)  3  P.  Wms.  419. 

(b)  3  B.  &  C.  280.  (J)  1  Ad.  &  E.  526. 

(c)  2  C.  &  P.  365.  (£)  1 T.  R.  145. 
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within  this  rule  ?    It  is  said,  for  instance,  that  the  Court  may  1838. 

assume  that  there  was  a  deed  by  the  corporation,  and  a  ^T**-^ 

.  Church 

parol  promise  by  the  plaintiff  in  error ;  but  the  declaration  v. 
avers  mutual  promises,  and  these,  on  the  rule  laid  down  by  Gaslight 
BullerJ.,  cannot  be  implied  to  be  by  deed.    It  was  then  andCoii 
said  that  the  Court  may  assume  the  corporation  appointed 
an  agent  by  deed  to  make  these  contracts ;  but  if  the  con- 
tracts are  so  necessary  for  the  existence  of  the  Company, 
why  did  they  not  appoint  an  agent  ? 

Where  assumpsit  has  been  held  maintainable  by  a  cor-  Third  point, 
poration,  it  has  always  been  on  an  executed  contract ;  in 
which  case  Best  C.  J.  grounds  the  action  on  the  moral  ob- 
ligation which  requires  the  corporation  to  pay  or  be  paid 
for  the  benefit  enjoyed.    [Coleridge  J.  That  only  forms  the 
consideration  for  the  promise ;  there  is  as  much  a  contract  on 
an  executed,  as  on  an  executory  contract.]    The  distinction 
is,  that  in  the  former  case  there  is  a  promise  implied  in  law, 
but  in  the  latter  there  must  be  a  promise  in  fact.   In  Mayor 
of  Stafford  v.  Till  (a),  Best  C.  J.  said—"  Where  a  party 
has  occupied  land,  the  contract  between  him  and  the  land- 
lord must  be  considered  as  executed ;  so  that  there  is  no 
necessity  for  alleging  in  the  declaration  any  express  pro- 
mise to  pay."    [Coleridge  J.  This  then  is  the  conclusion ; 
that  where  a  person  has  occupied  land  under  a  corporation, 
the  law  will  imply  a  promise  by  him  to  pay,  although  the 
law  would  not  allow  of  an  express  promise  being  made 
between  them.]    That  is,  apparently,  the  result  of  the 
cases;  at  all  events  it  shews  the  difference  that  exists 
between  an  express  promise  and  one  implied  by  law.  The 
decision  in  The  East  London  Waterworks  Company  v. 
Bailey  {b)  decides  this  case,  unless  the  Court  is  prepared 
to  overrule  it. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court — This  was  error  from  a  judgment  pronounced 


(a)  4  Bing.  75. 


(6)  4  Bing.  283. 
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in  the  Palace  Court  for  the  defendants  in  error,  who  were 
plaintiffs  below  in  an  action  of  assumpsit,  on  the  breach  of 
an  executory  contract,  for  the  supply  of  gas  on  the  one 
hand,  and  the  non-acceptance  and  non-payment  on  the 
other.  The  error  insisted  upon  in  argument,  before  my 
brothers  Patteson,  Coleridge  and  myself,  was,  that  the 
plaintiffs,  being  a  corporation,  were  incapable  of  suing  in 
assumpsit  on  an  executory  contract;  and  the  distinction 
was  taken  between  a  contract  executory  and  executed.  In 
support  of  this  distinction  the  case  of  The  East  London 
Waterworks  v.  Bailey  and  others  {a)  was  cited  as  a  direct 
authority.  When  this  case  was  argued,  this  Court  had  not 
pronounced  its  judgment  in  that  of  Beverley  v.  The  Lincoln 
Gas  Company  (6),  in  which  it  determined  that  assumpsit 
was  maintainable  against  a  corporation,  upon  an  executed 
contract,  for  goods  sold  and  delivered.  We  do  not  mention 
this  latter  case  as  directly  in  point,  but  because,  having 
there  considered  at  some  length  the  principles  upon  which 
the  law  stands  as  to  the  powers  and  liabilities  of  corpora- 
tions in  respect  of  parol  contracts,  we  are  now  relieved 
from  some  parts  of  the  inquiry  which  it  might  otherwise 
have  been  necessary  to  have  gone  through. 

Assuming  it  therefore  to  be  now  established  in  this 
Court  that  a  corporation  may  sue  or  be  sued  in  assumpsit, 
upon  executed  contracts  of  a  certain  kind,  among  which  are 
included  such  as  relate  to  the  supply  of  articles  essential 
to  the  purposes  for  which  it  is  created,  the  first  question 
will  be,  whether,  as  affecting  this  point  and  in  respect  of 
such  contracts,  there  is  any  sound  distinction  between  con- 
tracts executed  or  executory.  Now  the  same  contract 
which  is  executory  to-day,  may  become  executed  to-mor- 
row. If  the  breach  of  it  in  its  latter  state  may  be  sued  for, 
it  can  only  be  on  the  supposition  that  the  party  was  com- 
petent to  enter  into  in  its  former ;  and  if  the  party  were  so 
competent,  on  what  ground  can  it  be  said  that  the  peculiar 


(o)  4  Binjr.  283. 


(b)  Ante,  1  N.  &  P.  283. 
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remedy  which  the  law  gives  for  the  enforcement  of  such  a 
contract  may  not  be  used  for  the  purpose  ?    It  appears  to 
us  a  legal  solecism  to  say,  that  parties  are  competent  by 
law  to  enter  into  a  valid  contract  in  a  particular  form,  and 
that  the  appropriate  legal  remedies  for  the  enforcement  or 
on  breach  of  such  a  contract,  are  not  available  between 
them.    Where  the  action  is  brought  for  the  breach  of  an 
executed  contract,  the  evidence  of  the  contract,  if  an  ex- 
press one,  must  be  the  same  as  if  the  action  were  brought 
while  it  was  executory; — an  oral  or  written  agreement,  or 
a  series  of  letters,  might  be  produced  to  prove  the  fact  and 
the  terms  of  the  contract — could  it  be  contended  that 
these  would  be  evidence  of  a  valid  contract  after  execution, 
but  of  a  wholly  inoperative  one  before  ?    Unless  positions 
such  as  these  can  be  maintained,  we  do  not  see  how  to 
support  any  distinction  between  express  executory  and 
executed  contracts,  of  the  description  now  under  considera- 
tion.   A  distinction,  however,  seems  to  be  intimated  in 
some  cases  between  the  express  contract  of  the  parties,  and 
that  which  the  law  will  imply  for  them,  from  an  executed 
consideration;  and  a  validity  is  attributed  to  the  latter 
which  is  denied  to  the  former.    But  there  is  no  foundation 
for  this :  the  difference  between  express  and  implied  con- 
tracts is  merely  a  difference  in  the  mode  of  proof.    On  the 
one  hand,  a  plaintiff,  who  should  sue  on  a  contract  to  be 
implied  from  certain  acts  done,  must  be  nonsuited,  if  those 
acts  were  shewn  to  be  in  compliance  with  stipulations  an- 
tecedently entered  into,  unless  he  was  prepared  with  evi- 
dence of  all  the  stipulations.    On  the  other  hand,  no  con- 
tract can  be  implied  from  the  acts  of  parties,  or  result  by 
law  from  benefits  received,  but  such  as  the  same  parties 
were  competent  expressly  to  enter  into.    And  this  is  im- 
portant in  the  present  argument,  because  it  makes  the 
decisions  on  implied  contracts  authority  for  our  decision 
upon  an  express  one.    Upon  these  grounds  we  are  pre- 
pared to  decide  that  the  present  action  was  maintainable. 
So  far  therefore  as  the  decision  of  the  Court  of  Common 
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Pleas,  in  The  East  London  Waterworks  Company  v.  Bailey 
and  others  {a)9  proceeded  on  the  distinction  between  con- 
tracts executed  and  executory,  we  are  compelled,  after  con- 
sideration, to  express  our  opinion  that  it  was  wrongly 
decided.  The  case  may  be  sustained  however  on  another 
ground,  consistently  with  our  previous  remarks,  and  which 
affords  another  reason  for  our  present  decision.  The  general 
rule  of  law  is,  that  a  corporation  contracts  under  its  com- 
mon seal — as  a  general  rule,  it  is  only  in  that  way  that  a  cor- 
poration can  express  its  will  or  do  any  act.  That  general 
rule,  however,  has,  from  the  earliest  traceable  periods,  been 
subject  to  exceptions;  the  decisions  as  to  which  furnish 
the  principle  on  which  they  have  been  established,  and  are 
instances  illustrating  its  application,  but  are  not  to  be  taken 
as  so  prescribing  in  terras  the  exact  limit  that  a  merely  cir- 
cumstantial difference  is  to  exclude  from  the  exceptiou. 
This  principle  appears  to  be  convenience,  amounting  almost 
to  necessity.  Wherever  to  hold  the  rule  applicable  would 
occasion  very  great  inconvenience,  or  tend  to  defeat  the  very 
object  for  which  the  corporation  was  created,  the  exception 
has  prevailed.  Hence  the  retainer  by  parol  of  an  inferior 
servant — the  doing  of  acts  very  frequently  recurring,  or  too 
insignificant  to  be  worth  the  trouble  of  affixing  the  common 
seal — are  established  exceptions.  On  the  same  principle 
stands  the  power  of  accepting  bills  of  exchange  and  issuing 
promissory  notes,  by  companies  incorporated  for  the  pur- 
poses of  trade,  with  the  rights  and  liabilities  consequent 
thereon. 

These  principles  were,  it  is  evident,  present  to  the  atten- 
tion of  the  Court  of  Common  Pleas,  when  the  case  in 
question  was  decided;  and  they  might  reasonably  have 
held,  that  a  contract  with  a  water  company  for  the  supply 
of  iron  pipes,  was  neither  one  of  so  frequent  occurrence  or 
small  importance,  or  so  brought  w  ithin  the  purpose  of  the 
incorporation,  that  the  principle  of  convenience  above 
established  required  it  to  be  taken  out  of  the  general  rule. 

(a)  4  Bing.  883. 
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If,  however,  the  present  case  be  tried  by  the  same  test,  the 
decision  ought  to  be  the  other  way.  On  the  face  of  this 
record  we  must  understand  this  Company  to  have  been 
incorporated  for  the  purpose  of  supplying  individuals,  wil- 
ling to  contract  with  them  for  gas  light  and  coke,  and  the 
present  appears  to  have  been  a  contract  for  the  supply  of 
gas  for  a  year,  amounting  to  ]£/.  16s.,  and  so  from  year  to 
year.  We  cannot  be  ignorant  that  such  contracts  must  be 
of  frequent  and  almost  daily  occurrence ;  and  to  hold  that 
for  every  one  of  them,  of  the  same  or  less  amount,  (for 
where  the  sum  is  so  small,  a  diminution  of  half  could  not 
vary  the  principle,)  it  was  necessary  to  affix  the  common 
seal,  would  be  so  seriously  to  impede  the  corporation  in 
fulfilling  the  very  purpose  for  which  it  was  created,  that  we 
think  we  are  bound  to  hold  the  case  fairly  brought  within 
the  principles  of  the  established  exceptions. 

Leaving  therefore  the  ancient  rule  still  unbroken  in  all 
the  instances  to  which  it  is  fairly  applicable,  we  are  of 
opinion  that  the  present  action  was  well  brought,  and, 
consequently,  our  judgment  will  be  for  the  defendants  in 
error. 

Judgment  for  the  defendants  in  error. 


47 

1838. 

Church 
v. 

Imperial 
Gas  Light 
*nd  Cuke 
Company. 


Tcfnell,  Clerk,  v.  Constable  and  Bailey,  Executors.  Tuctday, 

January  16M. 

Covenant  on  an  indenture  between  James  Robinson,  A.  by  a  volun- 

tftrv  con  vev** 

deceased,  of  Wormingford,  in  the  county  of  Essex,  and  the  anCe  cove- 
plaintiff,  vicar  of  the  same  place.  The  declaration,  after  panted  that 
*       .        .        .        !•.«•         «  /.      .•       i  his  executors 

alleging  that  the  plaintiff,  at  the  time  of  making  the  in-  should  invest 

denture,  &c,  then  was  and  still  is  the  vicar  of  Worming-  ?  cfrtain  sum 
'  6   in  the  three  per 

ford,  set  out  the  following  covenant  by  James  Robinson: —  cents,  in  the 
The  said  J. JR.,  for  his  heirs,  executors  and  administrators,  name^the 

did  thereby  covenant,  promise  and  agree  to  and  with  the  v*c*r  of  W., 

in  the  corpo- 
rate names  of  the  churchwardens  of  W.,  and  in  the  corporate  name  of  the  archdeacon 
ofC,  in  trust  to  pay  10/.  per  annum  to  the  parish  school,  and  the  remainder  in  charities. 
In  an  action  on  the  covenant  against  the  executors,  held  on  demurrer  that  there  was 
nothing  contrary  to  law  in  the  covenant,  nor  did  it  appear  to  be  impossible  to  be  per- 
formed, although  it  may  be  questionable  whether  churchwardens  are  corporations  except 
for  particular  parochial  purposes.  Quere,  if  a  party  covenants  to  do  an  impossible 
act,  whether  he  is  not  liable  in  damages  for  his  breach  of  covenant. 
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said  vicar  and  his  successors,  that  he,  the  said  J.  JR. 
should  and  would  in  his  lifetime,  and  within  three  calen- 
dar months  next  after  the  day  of  the  date  of  the  said  in- 
denture, or  that  out  of  his  personal  estate  the  executors  or 
administrators  of  the  said  J.  R.  should  and  would,  within 
six  calendar  months  next  after  his  decease,  invest  at  interest 
in  the  5/.  per  cent.  Consolidated  Bank  Annuities,  or  in 
some  other  government  or  parliamentary  stock  or  fund  of 
Great  Britain,  being  or  producing  perpetual  annuities,  and 
not  in  any  annuities  the  time  or  duration  of  which  is  limited, 
and  in  the  corporate  name  of  the  vicar  of  the  vicarage  or 
church  of,  and  in  the  corporate  names  of  the  churchwardens 
of  the  parish  of  Wormingford  aforesaid,  and  in  the  corporate 
name  of  the  archdeacon  of  Colchester,  in  the  said  county, 
so  much  and  such  a  sum  of  money  as  when  so  invested  as 
aforesaid,  and  immediately  after  such  investment,  would  pro- 
duce by  or  in  the  yearly  interest  or  dividend  or  dividends 
thereof  the  yearly  sum  of  35/. ;  such  sum  to  be  held,  re- 
ceived and  applied  by  the  vicar  and  churchwardens  for  the 
time  being,  and  the  archdeacon  of  Colchester  for  the  time 
being,  upon  trust  to  pay  10/.  per  annum  towards  the  parish 
school,  and  upon  the  further  trusts  expressed  in  the  deed. 

Averments,  that  after  the  making  of  the  bond  J.  R.  died, 
and  that  thereupon  the  defendants  became  his  executors, 
and  that  there  came  to  their  hands,  as  such  executors,  per- 
sonal property  of  J.  R.  more  than  sufficient  to  perform  and 
satisfy  this  covenant.  Breach. 

The  defendant,  after  craving  oyer  of  the  deed,  demurred 
generally.  The  deed  appeared  to  be  a  voluntary  convey- 
ance of  the  sum  mentioned  in  the  declaration,  upon  the  trusts 
to  pay  10/.  per  annum  to  the  then  parish  school,  or  such 
other  school  as  the  trustees  should  think  fit ;  and  upon  the 
further  trust  to  pay  the  further  sum  of  10/.  towards  the 
purchase  of  coals  to  be  sold  out  again  to  the  poor  of 
Wormingford  at  such  reduced  price  as  the  trustees  should 
direct,  and  upon  trust  to  pay  all  the  remainder  of  the  money 
in  the  purchase  of  blankets  and  winter  clothing  for  the  poor 
of  Wormingford. 
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The  marginal  note  to  the  defendant's  demurrer  was  as  fol-  1338. 

lows  :  one  ground  of  demurrer  on  which  the  defendants  w  ill  ^T^^ 

rely  is,  that  the  covenant  declared  on  is  void,  and  was  so  at  the  v. 

lime  it  was  entered  into,  in  consequence  of  the  impossibility  Constable 

^  .  an<>  another, 

of  performing  it,  being  a  covenant  to  invest  money  in  the 

corporate  name  of  certain  corporations  sole,  who  cannot  by 
law  take  personal  chattels  in  or  by  their  corporate  names, 
or  in  their  corporate  character  or  by  perpetual  succession ; 
and  further,  that  churchwardens  are  not  by  law  a  corpora- 
tion for  the  purpose  of  taking  or  holding  the  money  cove- 
nanted to  be  invested,  for  which  reasons,  or  one  of  them,  no 
investment  could,  according  to  the  intent  and  meaning  of  the 
deed,  at  any  time  be  made  by  the  testator,  or  by  the  defend- 
ants as  bis  executors. 

Channell,  in  support  of  the  demurrer.  The  point  sought 
to  be  established  is,  that  the  covenant  declared  upon  is 
void,  for  the  parties  in  whose  corporate  names  the  stock  is 
directed  to  be  invested  have  no  corporate  capacity  for  the 
purpose  required,  and  therefore  it  is  impossible  to  perform 
the  covenant. 

It  is  conceded  that  churchwardens  are  a  corporation  for 
certain  purposes.  As  regards  land,  they  are  enabled  by 
divers  acts,  as  the  9  Geo.  1,  c.  7,  and  the  59  Geo.  3,  c.  12, 
with  a  view  to  the  particular  objects  there  specified,  to 
purchase  lands  as  a  body  corporate ;  but  they  cannot  pur- 
chase lands  or  take  by  grant  without  a  special  act  of  parlia- 
ment. As  regards  personal  property,  they  may  in  certain 
cases  act  as  a  corporation ;  they  may  sue  as  a  corporation 
for  the  goods  of  the  church,  and  they  may  purchase  goods 
for  the  use  of  the  church,  or  the  parish.  But  it  is  only  in 
these  and  similar  cases  that  they  have  any  corporate  exist- 
ence :  Gibs.  Cod.  215;  1  Burn's  Eccl.  Law,  Churchwar- 
dens, 408;  1  Rol.  Abr.  395,  pi.  1,  and  the  cases  collected 
in  the  note  (n.  1)  to  2  Wms.  Sound.  47  c.  In  Withnell  v. 
Gartham(a),  where  the  corporate  character  of  churchwar- 
dens was  under  discussion,  Lord  Kcnj/on  C.  J.  laid  down 

(a)  C  T.  R.  388. 
VOL.  III.  K 
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expressly,  that  even  for  the  particular  purpose  of  taking 
care  of  the  goods  of  the  church,  churchwardens  "  are  only 
qua  a  corporation."  It  is  therefore  submitted  that  they 
cannot,  in  their  corporate  character,  take  the  stock  in  ques- 
tion, which  cannot  be  considered  as  the  property  of  the 
parish.  In  practice,  it  is  well  known  that  the  Bank  of 
England  will  not  permit  investments  in  the  names  of  a  cor- 
poration, unless  a  grant  from  the  crown  or  act  of  parliament 
is  produced,  establishing  the  corporation.  The  covenant  then 
seems  one  which  it  is  impossible  to  carry  into  effect,  and  that 
without  any  default  in  the  party  covenanting ;  the  case  there- 
fore falls  within  the  distinction  pointed  out  in  Paradine  v. 
Jane  (a),  which  was  cited  and  recognized  in  The  Brecknock 
Company  v.  Pritchard  (b)  and  in  Atkinson  v.  Ritchie  (c), 
and  which  lays  down,  that  if  a  party  takes  a  duty  upon  him- 
self, he  is  bound  to  perform  it,  if  he  may.  But  if  the 
covenant  was  impossible  in  law  at  the  time  it  was  made,  the 
non-performance  cannot  be  made  the  subject  of  suit. 
[Coleridge  J.  What  impossibility  is  shewn  here,  to  prevent 
the  performance  of  this  covenant?]  The  investment  is 
directed  to  be  made  in  the  corporate  names  of  certain  par- 
ties. If,  for  the  purpose  required,  these  parties  have  no 
corporate  existence,  the  law  must  recognize  that  fact;  and 
the  case  is  then  the  same  as  if  the  covenant  required  the 
investment  to  be  made  in  the  names  of  non-existent  parties. 
Even  if  the  bank  were  willing  to  permit  such  an  investment 
as  in  point  of  form  would  satisfy  the  covenant,  the  transac- 
tion would,  in  point  of  law,  be  inoperative  for  the  purpose 
required,  viz.  vesting  the  stock  in  certain  corporations,  so 
that  their  successors  might  take.  Neither  vicar  nor  arch- 
deacon can  take  by  succession.  The  covenant  therefore 
being  impossible  in  law,  the  cases  upon  bonds  or  feoffments 
with  a  condition,  will  strongly  apply.  A  condition  may 
be  either  precedent  or  subsequent.  If  there  be  a  feoffment 
to  be  defeated  by  a  condition  subsequent,  and  that  con- 
dition is  impossible,  the  estate  in  the  feoffee  is  held  to  be 

(a)  Aleyn,  26.  (c)  10  East,  530. 

(6)  6  T.  R.  750. 
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absolute  and  the  condition  void ;  Co.  Lit.  20C,  b. ;  Com. 
Dig.  Condition  (D  1).  So  if  a  bond  be  conditioned  to  go 
from  Westminster  to  Rome  in  three  hours,  the  condition, 
being  impossible,  is  held  to  be  void,  and  the  bond  stands  as 
a  single  bond ;  lb.  Other  cases  to  this  effect  are  in  the 
books  (a) ;  and  in  Shelley's  case  (b)  this  point  was  recog- 
nized, "  if  a  lessee  covenants  to  leave  a  wood  in  as  good 
plight  as  the  wood  was  at  the  time  of  the  lease,  and  after- 
wards the  trees  are  blown  down  by  tempest,  he  is  discharged 
of  his  covenant,  quia  impotentia  ercusat  legem."  The  law 
of  this  passage,  as  regards  the  particular  point  put,  may  be 
doubtful,  but  it  is  cited  to  shew  that  conditions  and  cove- 
nants have  the  like  construction.  Also  in  Sheppard's 
Touchstone,  c.  7,  p.  164,  it  is  laid  down,  "if  a  thing  to  be 
done  by  a  covenant  be  in  the  nature  of  it  impossible,  the 
covenant  is  void."  The  distinction  is  this,  that  where  there 
is  a  bond  subject  to  a  condition,  if  the  condition  be  impos- 
sible the  bond  stands  as  a  single  bond ;  but  if  the  condition 
be  incorporated  with  the  obligation,  the  whole  is  void; 
Pullerton  v.  Agnew  (c). 

Thesiger,  contrA.  Assuming  the  investment  in  question 
to  be  impossible,  there  is  a  broad  distinction  between  a 
covenant  voluntarily  entered  into,  and  a  condition  cast  upon 
a  party  by  act  of  law.  In  the  latter  case  the  law  relieves 
him,  if  it  is  impossible  to  be  performed ;  but  in  the  former, 
the  party  is  bound  to  perform,  or  to  make  amends  in  damages 
for,  what  he  has  covenanted  to  do.  In  this  case  there  has 
been  no  change  of  circumstances ;  whatever  impossibility 
exists,  existed  at  the  time  the  testator  entered  into  the  cove- 
nant. The  distinction  between  a  condition  and  a  covenant 
is  clear ;  if  a  feoffment  be  upon  a  condition  precedent,  the 
condition  must  be  executed  before  the  estate  can  vest,  if  it 
be  subsequent,  then  if  the  condition  be  impossible,  the  estate 
having  vested  shall  be  absolute;  Co.  Lit t.  2,06  b.  But  it  is 
no  answer  to  say  that  the  covenant  is  impossible  to  be  per- 

(a)  1  Roll.  Abr.  Condition,  419,  (6)  1  Rep.  98  a. 
420;  Cora.  Dig.  Condition  (D  2).       (c)  1  Salk.  172. 
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1838.       formed,  for  if  a  party  covenant  for  the  acts  of  a  stranger,  he 
r!r**v^     must  procure  the  stranger  to  perform  those  acts ;  Doughty 

JlUFNELL 

v.        v.  Neat  (a). 

^N'onother  ^ut  '1°W  *S  t'1*8  covewant  impossible  f  it  is  true  as  to  the 
vicar  and  archdeacon  that  these  parties  cannot  take  in  suc- 
cession, but  they  may  take  to  themselves  and  their  repre- 
sentatives :  and  as  to  the  churchwardens,  from  the  earliest 
times  they  have  been  considered  a  corporation  for  the  pur- 
pose of  taking  chattels.  It  is  no  objection  that  this  bequest 
may  go  to  the  vicar  and  archdeacon,  and  to  the  churchwar- 
dens, in  different  capacities,  for  they  would  take  as  tenants 
in  common;  Co.  Lilt.  190  a.  It  is  quite  immaterial  to  the 
defendants  whether  this  money  is  afterwards  transmitted  to 
the  heirs  or  to  the  successors  of  the  parties  named.  No 
impossibility  therefore  is  shewn,  for  it  does  not  at  all  appear 
that  the  bank  would  refuse  to  invest  in  the  mode  prescribed. 
It  is  clear  also  that  the  vicar  and  archdeacon  aud  their  re- 
presentatives could  take  under  this  covenant,  for  in  Co. 
Litt.  46  b,  it  is  laid  down  "  if  a  lease  for  years  be  made  to 
a  bishop  and  his  successors,  yet  his  executors  or  adminis- 
trators shall  have  it  in  auler  droit,  for  regularly  no  chattel 
can  go  in  succession  in  case  of  a  sole  corporation."  Co. 
Litt.  9  a»  Fulwoods  case(b),  and  llenntll  v.  Bishop  of  Lin- 
coln (c),  coufirm  this  point. 

With  regard  to  the  churchwardens,  they  have  always  been 
held  a  corporation  as  to  the  goods  of  the  parish.  So  far 
back  as  the  Year  Book,  8  Edxc.  4,  fo.  6,  pi.  5,  where  tres- 
pass was  brought  by  the  churchwardens  for  a  parish  book, 
it  was  held  that  the  writ  was  right  in  laying  the  trespass  as 
a  damnum  parochianum  for  the  goods  of  the  parish ;  and 
so  in  37  Hen.  6,  p.  30,  pi.  1 1,  and  S.  P.  Bro.  Abr.  Gardiens 
d'Esglise,  fol.  7,  pi.  4;  Bro.  Abr.  Corporation,  pi.  55,  73; 
Feoffment  al  une,  pi.  59.  All  these  authorities  shew  that 
the  bequest  being  of  chattels,  will  pass  to  the  church- 
wardens and  their  successors.  But  supposing  that  chattels 
would  not  go  to  a  corporation  sole,  Paice  v.  Archbishop  of 

(«)  1  Wins.  Saund.  214.  (r)  9  D.  &  It  810;  7  B.  &  C. 

(6)4  Rep.  C4b.  113. 
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Canterbury  (a)  shews,  that  this  being  a  charitable  bequest, 
would  form  an  exception ;  and  Mavor  v.  Nixon  (b)  shews 
that  whatever  may  be  the  rule  of  law  a  charitable  bequest  of 
chattels  forms  an  exception. 

Channell,  in  reply.  It  is  not  denied  that  a  man  who 
covenants  for  the  acts  of  a  stranger  is  as  much  bound  as  if 
lie  had  covenanted  for  himself;  but  in  either  case,  if  the 
covenant  has  been  always  impossible  in  law,  it  is  void.  It 
is  said,  that  even  if  the  vicar  and  archdeacon  cannot  take 
for  their  successors,  the  bequest  may  go  to  their  represen- 
tatives. That  however  would  not  be  a  performance  of  the 
covenant  which  requires  the  investment  to  be  in  the  cor- 
porate names  of  these  three  parties.  It  is  conceded,  that 
churchwardens  may  bring  actions  for  the  goods  of  a  parish, 
and  may  perhaps  take  personal  property  bequeathed  to  the 
parish;  but  the  present  is  not  the  case  of  a  gift  to  the 
parish,— that  is,  to  the  body  generally,  so  that  the  stock,  &c. 
can  be  considered  the  property  of  the  parish  :  it  is  merely 
a  gift  to  trustees  in  part  for  charitable  purposes,  the  objects 
of  the  bounty  being  required  to  be  parishioners.  The 
cases  in  the  courts  of  equity  only  show  that,  with  the  con- 
sent of  parties,  a  scheme  will  be  framed  for  carrying  a 
charitable  bequest  into  effect. 

Lord  Den  man  C.  J.— This  is  an  action  of  covenant  on 
an  indenture,  granted  by  a  parishioner  of  Wormingford  to 
the  vicar  of  his  parish,  for  the  payment  of  a  certain  sum  of 
money  to  be  laid  out  upon  the  trusts  enumerated  in  the 
deed.  His  executors  have  refused  to  perform  this  covenant, 
on  the  ground  that  it  is  impossible  to  do  so.  The  cove- 
nant requires  them  to  invest  in  the  three  per  cents.,  in  the 
corporate  name  of  the  vicar  and  in  the  corporate  names  of  the 
churchwardens  of  Wormingford,  and  in  the  corporate  name 
of  the  archdeacon  of  Colchester,  and  it  is  possible  that  the 
law  may  interfere  to  prevent  the  successors  to  some  of  these 
parties,  in  their  corporate  capacity,  from  taking  this  invest- 

(«)  U  Vcs.  (6)  2  Y.  &  J.  60. 
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ment  in  succession.  But  what  difference  does  that  make 
to  the  executors  ?  It  is  nothing  to  them,  and  does  not  re- 
lieve them  from  the  necessity  of  performing  the  obligation 
which  the  testator  has  covenanted  to  perform.  It  also  ap- 
pears that  a  charitable  bequest  forms  one  of  the  objeets  of 
the  covenant,  which  would  warrant  an  application  to  the 
Court  of  Chancery,  and  thereby  all  difficulties  would  be 
removed. 

Littledale  J. — The  defendants  allege  that  they  cannot 
invest  this  sum  in  the  corporate  names  of  these  parties, 
because  they  are  not  corporations  for  this  purpose.  But 
let  them  try ;  let  them  apply  to  the  bank.  I  do  not  mean 
to  say  that  it  would  be  a  good  answer  to  make,  that  the 
covenant  was  impossible  to  be  performed,  or  that  the  bank 
had  refused  to  invest  in  the  mode  covenanted  for.  But  if  it 
cannot  be  done,  this  should  have  been  shewn ;  or  the  de- 
fendants might  have  applied  to  a  court  of  equity  to  restrain 
the  plaintiff  from  continuing  the  action ;  and  that  court  could 
have  carried  the  trusts  into  effect.  But  there  is  nothing 
contrary  to  law  in  the  covenant,  although  these  parties  may 
not  be  corporations  sole  for  this  purpose.  It  therefore 
must  be  enforced  like  any  other  legal  covenant. 

Williams  J. — I  am  of  the  same  opinion.  No  change 
of  circumstances  has  taken  place  here  since  the  time  the 
covenant  was  entered  into.  If  an  impossibility  to  comply 
with  it  ever  existed,  it  existed  then,  and  must  be  intended 
to  have  been  known  by  the  party  entering  into  it.  Again, 
it  does  not  appear  that  the  bank  have  ever  refused  to  invest 
this  money  in  the  mode  covenanted  for;  if  they  would  not  do 
so,  it  would  be  a  defence  valid  or  not,  as  the  case  might  be; 
but  nothing  of  the  kind  is  set  up  here.  On  the  contrary, 
nothing  is  shown  to  make  out  that  these  parties  are  uot 
capable  of  taking  under  the  words  of  the  covenant,  and  no- 
thing is  suggested  against  the  legality  of  the  covenant. 


Cole i;  idg e  J. — This  is  a  case  in  which  a  party  has 
Voluntarily  entered  into  a  covenant,  and  au  action  is  now 
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brought  to  enforce  it.  The  only  answer  capable  of  being  1838. 
given  would  be,  that  it  was  to  perform  a  legal  impossibility. 
I  will  not  now  inquire  whether  that  would  be  a  valid  an- 
swer, but  at  present  I  do  not  see  that  any  impossibility  is  Constable 
made  out.  Each  of  the  parties  designated  in  the  deed  to 
take  the  money  is  a  corporation,  and  it  does  not  at  all  ap- 
pear that  the  bank  would  refuse  the  investment  of  the  money 
in  their  corporate  capacity.  The  only  question  at  present 
is,  can  the  investment  be  made  ?  There  is  no  ground,  nor 
ought  we,  to  make  the  surmise  that  the  bank  will  refuse. 
It  ought  to  have  been  shewn,  in  order  to  complete  this 
argument,  that  the  bank  are  restricted  by  some  act  of  par- 
liament from  receiving  the  investment  in  question.  No 
impossibility  therefore  is  shewn,  or  at  all  appears  to  exist, 
to  prevent  the  performance  of  this  covenant. 

Judgment  for  the  plaintiff. 


Wilkins  v.  Hemsworth,  Esq.  Janmry  tftht 

TRESPASS  and  false  imprisonment  against  the  defend-  InJ ftn  a?tion. 

r  -o  of  false  impn- 

ant,  a  justice  of  the  peace  for  the  county  of  Norfolk.  Plea,  sonment 

against  a 

justice  of  the  peace,  a  special  verdict  found,  that  at  a  hearing  before  two  magis- 
trates, at  which  the  plaintiff  was  summoned,  two  paper  writings  were  made,  signed 
and  sealed  by  them,  by  the  first  of  which  he  was  adjudged  to  be  the  reputed  father  of 
a  bastard  child,  and  ordered  to  pay  the  expenses  of  the  lying-in  and  order,  and  Is.  6d. 
a  week  to  the  parish  of  B.  so  long  as  the  child  was  chargeable ;  and  &  A.,  the  mother 
of  the  child,  was  ordered  to  pay  Is.  a  week  in  case  she  should  not  nurse  the  child  her- 
self. The  second  paper  writing  was  exactly  the  same,  except  that  8.  A.  was  ordered  to 
pay  the  Is.  6d.  a  week,  and  not  the  plaintiff,  the  name  of  S.  A.  being  inserted  by  mistake 
for  the  plaintiff's,  and  the  justices  believing  that  one  order  was  a  copy  of  the  other. 
The  justices  also  told  the  plaintiff  at  the  time  that  he  was  to  pay  Is.  6d.  a  week.  When 
the  two  orders  were  made,  they  were  delivered  to  the  parish  officers  of  B.,  according 
to  the  usual  practice  of  the  county,  and  they  delivered  the  second  mentioned  instru- 
ment to  the  plaintiff,  and  kept  the  first  themselves.  On  a  demand  of  the  arrears  of 
Is.  6rf.  a  week,  the  plaintiff  refused  to  pay,  on  the  ground  that  the  order  delivered  to 
him  was  not  a  good  order.  On  a  summons  before  the  defendant,  the  parish  officers  of 
B.  produced  the  order  delivered  to  them;  upon  which  the  defendant  committed  the 
plaintiff  to  gaol  for  three  months,  in  default  of  his  paying  the  arrears: — Held,  that  the 
order  upon  which  the  defendant  issued  his  warrant  was  a  valid  order;  that  the  defend- 
ant was  not  bound  to  go  into  the  inquiry  whether  another  order  was  made  upon  another 
person,  a  valid  order  being  produced  before  him ;  and,  per  Littledale  J.,  that  if  two 
orders  were  made  by  mistake  at  the  sitting  of  the  magistrates,  it  was  competent  to  them 
at  the  time  to  declare  which  was  the  right  one. 

2.  A  justice  is  liable  in  trespass,  if  be  commit  a  person  for  disobedience  to  an  order 
which  tarns  out  to  be  invalid. 
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not  guilty.  At  the  trial  at  the  Norfolk  summer  assizes, 
1835,  before  Parke  B.,  a  special  verdict  was  found,  which 
stated  the  following,  amongst  other  facts: — That  oil  the 
5th  day  of  November,  1829,  the  plaintiff  appeared  before 
two  justices  for  the  county  of  Norfolk,  on  a  charge  of  bas- 
tardy, in  pursuance  of  a  summons  obtained  by  the  church- 
wardens and  overseers  of  the  parish  of  New  Buckenham, 
in  that  county,  and  thereupon  the  two  justices  made  and 
wrote,  and  signed  and  sealed,  two  paper  writings,  one  of 
which  was  as  follows."  The  special  verdict  then  set  out 
au  order,  signed  and  sealed  by  such  justices,  by  which  the 
plaintiff  was  adjudged  to  be  the  reputed  father  of  a  bastard 
child,  and  ordered  him  to  pay  155.  towards  the  lying-in  of 
Sarah  Aldis  (the  mother),  ll.6s.6d.  for  the  order,  and  \s.6d. 
weekly  to  the  churchwardens  and  overseers  of  New  Bucken- 
ham, during  so  long  time  as  the  child  should  be  chargeable. 
It  further  ordered  Sarah  A  Id  is  to  pay  Is.  weekly  to  the 
churchwardens,  in  case  she  should  not  nurse  the  child  her- 
self. The  other  paper  writing  was  also  signed  and  sealed  by 
the  same  justices,  and  was  set  out  at  length.  After  directing 
the  plaintiff  to  pay  the  several  sums  of  155.  and  1/.  6s.  6d.  as 
in  the  former  order,  it  ordered  Sarah  Aldis  to  pay  to  the 
parish  officers  of  New  Buckenham  15.  6d.  weekly,  during 
such  time  as  the  said  child  should  be  chargeable,  and  also 
ordered  that  the  said  Sarah  Aldis  should  pay  Is.  weekly  in 
case  she  should  not  nurse  the  child  herself.  The  verdict 
then  found  that  the  name  of  Sarah  Aldis,  in  the  clause 
ordering  her  to  pay  Is.  6d.  weekly,  was  written  by  mistake 
for  that  of  the  plaintiff,  and  that  the  justices,  when  they 
signed  and  sealed  the  last-mentioned  order,  believed  and 
intended  that  it  should  be  an  exact  copy  of  the  first-men- 
tioned order.  The  said  justices,  at  the  time  they  signed 
aud  sealed  the  above  paper  writings,  told  the  plaintiff  that 
he  was  to  pay  \s.6d.  a  week  towards  the  support  of  the  bas- 
tard child,  and  on  having  signed  and  scaled  the  same,  they 
delivered  them  to  the  parish  officers  of  New  Buckenham, 
with  directions  to  deliver  one  of  them  to  the  plaintiff,  and 
to  make  demand  of  the  money  mentioned  therein  upou  him. 
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aud  to  keep  the  other  in  the  parish  chest,  and  to  make  a 
memorandum  upon  that  which  they  kept  of  the  service  of 
the  other,  according  to  the  practice  of  the  magistrates  of 
that  hundred,  on  occasion  when  orders  and  duplicate  orders 
or  copies  have  been  made,  it  being  left  to  the  parish  officers 
to  keep  one  and  deliver  the  other,  without  the  magistrates 
specifying  which  was  to  be  kept  and  which  delivered.  The 
parish  officers  kept  the  first-mentioned  paper  writing,  and 
deposited  it  in  the  parish  chest,  and  indorsed  the  service  of 
the  other  upon  it,  and  delivered  the  other  to  the  plaintiff, 
who  thereupon  paid  to  them  the  sums  of  1/.  6s.  Cd.  and  15s. 
The  verdict  then  found,  that  the  paper  writing  which  was 
kept  by  the  churchwardens  was  intended  by  the  justices  to 
be  their  original  order,  and  that  the  paper  writing  delivered 
to  the  plaintiff  by  the  parish  officers  was  intended  to  be  a 
copy  thereof ;  that  the  said  S.  Aldis  was  present  at  the  time 
the  said  instruments  were  signed,  sealed  and  delivered ;  and 
that  it  did  not  appear  which  was  made  first,  nor  whether  it 
was  before  or  after  they  were  made  that  the  justices  told 
the  plaintiff  that  he  was  thenceforth  to  pay  Is.  6d.  a  week. 
The  verdict  then  set  out  an  application  to  the  plaintiff,  at 
the  beginning  of  1830,  to  pay  the  arrears  of  the  weekly  pay- 
ment, which  he  refused  to  pay,  on  the  ground  that  the  order 
delivered  to  him  was  bad.  The  parish  officers  then  informed 
him  that  the  order  kept  by  them,  by  their  order,  was  the  real 
order,  and  they  served  him  with  a  copy  of  it.  The  plaintiff, 
having  refused  to  pay,  was  in  1834  summoned  before  the 
defendant,  a  magistrate  of  the  county.  Upon  depositions  by 
the  parish  officers  of  the  first-mentioned  order,  and  of  the 
plaintiff's  non-compliance  with  it,  and  on  being  called  upon 
to  shew  cause  why  he  should  not  pay  the  arrears,  he  stated 
that  the  order  delivered  to  him  required  the  said  S.  Aldis  to 
make  the  weekly  payments.  The  defendant  thereupon 
committed  the  plaintiff  to  Norwich  gaol  for  three  months, 
unless  he  should  pay  the  arrears  sooner.  The  jury  assessed 
the  plaintiff's  damages  at  £0/.,  in  case  it  should  appear  to 
the  Court,  upon  consideration  of  all  the  circumstances,  that 
the  defendant  was  guilty,  &c. 
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Kelly,  for  the  plaintiff.  Although  the  justices  had  juris- 
diction in  this  case  to  make  one  order,  they  have  here  made 
two,  which  are  duplicate  originals,  and  which  must  be  taken 
together.  But  if  they  are  taken  together,  they  cannot  be 
obeyed  without  striking  out  a  material  part  of  the  order. 
Therefore  the  whole,  being  repugnant,  is  void :  Grant  v. 
Fletcher  (a).  Supposing  that  one  order  were  made  before 
the  other ; — when  ouce  a  good  order  is  made,  it  is  not  com- 
petent to  the  magistrate  to  supersede  it  by  making  another. 
But  in  this  case  the  jury  have  found  they  are  dupli- 
cate originals :  it  is  impossible  to  say  which  of  them  was 
first  in  order  of  time,  for  it  is  expressly  so  found  in  the 
special  verdict;  it  is  equally  impossible  to  say  which  of  them 
is  binding.  [Coleridge  J .  Are  you  not  in  this  difficulty? 
If  the  order  made  upon  the  plaintiff  was  the  first,  then  it  is 
binding  on  him  :  if  the  order  on  the  mother  was  made  first, 
still  there  is  a  good  order  made  upon  the  plaintiff.  On 
what  authority  do  you  contend  that  the  magistrates  could 
make  only  one  order?]  The  18  Eliz.  c.  2,  s.  3,  directs 
that  the  order  shall  be  made  on  the  father  or  mother;  and  it 
is  quite  clear  (and  indeed  found  by  the  jury),  that  the  jus- 
tices did  not  intend  to  make  two  orders  in  this  case.  If  the 
two  instruments  form  only  one  order,  there  is  a  fatal  va- 
riance between  them.  If  the  Court  should  be  of  opinion 
that  there  is  no  variance,  then  the  mother  might  be  made 
liable  for  the  arrears  as  well  as  the  father.  This  case  was 
before  the  Exchequer  in  Wilkins  v.  Wright  (i);  and  the 
ground  taken  by  Bayley  B.  in  his  judgment,  clearly  shews 
that  the  two  instruments  delivered  to  the  parish  officers 
constitute  but  one  order.  The  Court  there  relied  on  the 
fact  that  only  one  of  the  instruments  was  delivered  to  the 
parish  officers,  which  they  therefore  said  must  be  taken  to 
be  the  valid  order;  but  the  jury  have  now  found  that  both 
were  delivered  to  the  parish  officers.  It  is  certainly  found 
in  this  case,  that  the  order  upon  the  plaintiff  to  pay  the  \s.6d. 
a  week  was  intended  to  be  the  valid  one ;  but  it  is  quite 
contrary  to  the  whole  course  of  law  that  parol  evidence 


(a)  8D.&R.59;  5B.  &  C.  436.       (6)  2  C.  &  M,  191 ;  3  Tyr.  824. 
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should  be  admitted  to  explain  the  meaning  of  an  instrument 
under  hand  and  seal.  The  defendant  therefore  having  acted 
upon  an  order  which  is  a  nullity,  had  no  jurisdiction,  and  is 
liable  in  trespass. 

B.  Andrews,  contra.  The  decision  of  the  Court  of  Ex- 
chequer (a)  is  in  favour  of  the  defendant.  The  principal 
point  here  is,  whether  there  has  been  a  good  and  valid  order 
against  the  plaintiff.  It  has  been  denied  that  the  justices 
could  make  an  order  both  on  the  father  and  on  the  mother. 
The  words  of  the  18  Eliz.  c.  3,  certainly  seem  to  point  at 
its  being  made  upon  one  of  them  only ;  but  the  constant 
practice  has  been  to  make  the  order  upon  both ;  and  each 
of  these  orders  would  be  bad  if  such  a  practice  is  contrary 
to  law.  The  observation  from  the  bench  is  decisive,  that 
here  there  is  a  valid  order  against  the  plaintiff;  and  it  is 
immaterial  whether  another  order  has  been  made  against 
the  mother:  if  that  order  is  bad,  it  cannot  be  enforced 
against  her.  But  there  is  nothing  to  shew  that  a  subse- 
quent order  against  the  mother  would  be  bad,  or  that  an 
order  made  upon  her  at  the  same  sittings,  on  a  separate 
instrument,  would  be  bad.  Taking  the  two  orders  as  one, 
all  that  it  would  amount  to  is,  to  make  both  father  and  mo- 
ther liable  to  Is.  6d.  a  week,  and  to  repeat  part  of  the  order 
against  the  father.  But  such  repetition  does  not  vitiate  an 
order.  Therefore,  whether  there  was  one  order  or  two,  the 
order  upon  the  plaintiff  was  valid.  Grant  v.  Fletcher  (b)  is 
quite  inapplicable;  the  entry  in  the  broker's  book  not  having 
been  signed,  it  was  necessary  to  refer  to  the  bought  and 
sold  notes  in  order  to  ascertain  the  contract ;  and  as  they 
varied  from  each  other  in  a  material  particular,  there  was 
of  course  no  valid  contract.  Even  if  the  order  be  bad, 
trespass  does  not  lie  against  the  defendant.  The  plaintiff's 
case  was  brought  before  him  judicially :  it  was  sworn  that 
an  order  was  duly  made  on  the  plaintiff,  and  he  only  acted 
on  the  complaint  before  him.     [Coleridge  J.  Can  you 

(a)  2  C.&  M.  191;  3  Tjr.  884.      (/»)  8  D.  &  R.  59  j  5  B.  &  C,  436. 
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1838.       make  that  point,  if  the  order  is  a  nullity  altogether  ? 
Littledale  J.  What  authority  have  you  for  the  position?] 
jftMs  v<  Collett(a)  is  relied  upon.    [Williams  J.  That  is  a 
Hemswobtu.  verv  different  case.] 

Kelly,  in  reply.  Supposing  it  to  be  competent  to  the 
justices  to  make  two  orders,  it  must  be  established  that 
they  did  make  two  orders  in  this  case ;  but  there  is  nothing 
in  the  statute  which  justi6es  the  opinion  that  they  can 
make  two  orders.  If  they  have  power  to  make  two  orders, 
then  the  plaintiff  would  have  to  pay  the  money  twice  over; 
for  directly  the  first  is  made,  it  is  valid,  and  he  would  be 
obliged  to  pay  the  money  under  it.  Then  comes  a  second 
order,  which,  if  good,  he  must  also  comply  with.  But  it  is 
clear,  from  the  verdict,  that  only  one  was  made,  as  it  is 
stated  that  the  justices  intended  the  two  instruments  to 
correspond :  the  whole  therefore  must  be  taken  together. 
Weaver  v.  Price  (&)  shews  that  trespass  is  maintainable  if 
the  justice  acts  without  jurisdiction,  although  circumstances 
are  stated  to  him  on  oath,  which,  if  true,  would  be  sufficient 
to  give  jurisdiction. 

Lord  Denman  C.J. — There  is  no  doubt  in  this  case 
that,  unless  a  good  warrant  is  shewn  for  the  imprisonment 
of  the  plaintiff,  he  is  entitled  to  recover  his  damages.  It 
appears  that,  on  the  hearing  before  the  magistrates,  an  order 
is  made  upon  him  as  the  reputed  father  of  a  bastard  child, 
and  the  order  is  delivered  to  the  parish  officers :  another 
order  is  subsequently  delivered  to  the  plaintiff.  When  the 
parish  officers  afterwards  summon  him  before  the  defend- 
ant, for  not  complying  with  the  terms  of  the  order,  he  denies 
his  liability,  on  the  ground  that  another  party  is  liable. 
That  would  be  good  cause  to  shew  before  the  magistrate, 
and  a  long  inquiry  might  take  place ;  in  which  case  it  would 
turn  out  that  the  order  he  relied  upon  was  not  the  valid 
order.  But  I  do  not  think  the  defendant  was  at  all  bound 
to  go  into  that  inquiry.   A  valid  order  is  produced  before 

(a)  0  Biog.  85.  (6)  3  B.  &  Ad.  409. 
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him*  and  upon  that  be  acts.    For  these  reasons  1  think  he  1838. 
was  fully  justified,  and  that  judgment  must  be  for  the 
defendant. 


Little  dale  J, — I  have  had  great  doubts  in  my  mind 
during  the  argument;  and,  though  not  upon  the  fullest  con* 
viction,  I  think  upon  the  whole  that  judgment  must  be  for 
the  defendant.  I  think  so  upon  this  ground, — that  the 
two  instruments  formed  but  one  order.  It  does  not  appear 
which  of  these  two  orders  was  first  made ;  but  I  think,  as 
against  the  defendant,  who  has  deprived  the  plaintiff  of  his 
liberty,  we  must  take  that  upon  the  woman  to  have  been 
the  first.  That  order  directs  her  to  pay  the  weekly  sum  of 
Is.  6d.  Then  another  order  is  made  upon  the  plaintiff  to 
pay  the  same  sum.  All  took  place  at  one  meeting ;  and 
there  does  not  appear  to  me  to  have  been  any  intention  to 
make  two  orders.  One  order  certainly  differs  from  the 
other;  but  the  magistrates  told  the  plaintiff  he  was  to  pay 
ls.6d.  a  week.  Therefore,  even  if  the  justices  made  a  mis- 
take in  their  first  order,  they  were  not  fundi  officio;  and  all 
being  done  at  the  same  meeting,  it  was  competent  to  them 
to  declare  which  was  the  right  order. 

Williams  J. — I  agree  both  with  the  view  taken  by  my 
lord  and  that  taken  by  my  learned  brother.  I  think  there 
was  nothing  to  shew  that  two  orders  were  ever  intended, 
and  that  it  was  enough  to  shew  that  the  plaintiff  had  notice 
which  order  was  the  valid  one.  The  decision  come  to  on 
this  point  by  the  Court  of  Exchequer  is  perfectly  satisfac- 
tory, namely,  that  the  order  delivered  to  the  parish  officers, 
and  kept  by  them,  was  the  valid  one.  I  also  think  with  my 
lord,  that  the  defendant  had  before  him  a  valid  order,  on 
which  he  was  justified  in  issuing  his  warrant. 

Coleridge  J. — It  is  clear  the  plaintiff  cannot  succeed 
unless  he  makes  out  that  the  order  in  question  was  a  nullity. 
Let  us  look  then  at  the  case.  Suppose  the  magistrates 
make  an  order,  by  which  the  plaintiff  is  to  pay  Is.  &/. 
a  week,  and  Sarah  Aldis  Is.  a  week,  and  that  the  plaintiff 
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is  summoned  before  a  justice  for  non-payment  under  this 
order ; — could  he  say  then  that  that  order  was  to  go  for 
nothing,  because  another  order  had  been  previously  made 
by  the  justices,  by  which  the  woman  was  to  pay  a  different 
sum  ?    It  clearly  therefore  was  not  a  nullity. 


Judgment  for  the  defendant. 


Wcdnetday,  The  Queen  v.  Inhabitants  of  Wendron. 

January  17th, 

A  bastard  On  an  appeal  against  an  order  of  two  justices  of  the 
child,  bom  .  ...    •  •  i  -i  i 

before  the       county  of  Cornwall,  whereby  Sophia,  the  illegitimate  child 

the^&^PT  °^  ^°P^*a  Kowswarrick,\ate  Sophia  HelUngs,  single  woman, 
4,  c.  70,  living  aged  about  four  years,  was  removed  to  the  parish  of  Con- 
^therwho161,  8tantme>  m  tne  same  county,  which  came  on  to  be  heard  at 
had  married,  the  Midsummer  Sessions  in  1836  for  the  same  county,  the 
husbaudfwas    Court  quashed  the  order,  subject  to  the  opinion  of  this 

alive,  is  re-      Court  on  a  case  which  related  these  facts.    The  pauper, 
moveable  to  .  .  .....  . 

the  parish  of    the  said  Sophia  HelUngs,  is  the  illegitimate  child  of  Sophia 

^ouglrwithb  Bowswarr*ck>  who,  before  her  marriage,  was  a  settled  in- 
theageof  habitant  of  the  parish  of  Constantine,  and  in  which  last- 
nurture,  mentioned  parish  the  said  Sophia  HelUngs,  the  pauper,  in 
the  year  1832,  was  born.  After  her  birth  the  pauper  was 
placed  at  nurse  in  the  parish  of  Wendron,  in  the  said  county, 
by  and  in  which  latter  parish  she  was  relieved  and  main- 
tained as  a  pauper  before  and  at  the  time  the  said  order  of 
removal  was  made.  In  the  month  of  November,  1835,  the 
pauper's  mother  intermarried  with  John  Bowswarrick  of 
the  parish  of  Kenwyn,  in  the  said  county,  and  a  settled  in- 
habitant of  that  parish,  and  both  she  and  her  husband  have 
resided  in  the  said  parish  of  Kenwyn  ever  since.  The  said 
John  Bowswarrick  and  his  wife,  or  either  of  them,  never 
resided  in  the  said  parish  of  Wendron.  And  this  Court  are 
of  opinion,  that  by  virtue  of  the  act  of  the  4  &  5  Will.  4,  c. 
76,  the  settlement  of  the  pauper,  the  said  Sophia  HelUngs, 
in  the  said  parish  of  Constantine,  was  suspended  during  the 
lives  of  her  said  mother  and  her  said  husband,  until  she  at- 
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tained  the  age  of  sixteen  years,  and  that  the  pauper  ought  1838. 

to  have  been  sent  to  the  residence  of  her  mother.  v^v^/ 

The  Queen 
v. 

Sir  W.  W.  Follett  in  support  of  the  order  of  sessions.  In^^lK°f 
The  question  arises  on  the  construction  of  s.  57  of  the  New 
Poor  Law  Act  (4  &  5  Will.  4,  c.  76.)  As  that  section  en- 
acts, that  the  husband  shall  be  liable  to  maintain  the 
children  of  the  wife  born  before  marriage,  and  "  that  such 
child  or  children  shall,  for  the  purposes  of  this  act,  be  deemed 
a  part  of  such  husband's  family  accordingly,"  the  sessions 
have  considered  that  the  child's  settlement  is  suspended  till  the 
age  of  sixteen.  The  Poor  Law  Commissioners  have  arrived 
at  the  same  conclusion.  The  other  side  contend,  that  the 
settlement-parish  of  the  pauper  may  obtain  an  order  upon  the 
father-in-law  for  the  relief  of  the  child.  But  the  statutes  (a) 
which  compel  relations  to  contribute  to  the  support  of  their 
families,  merely  enacts  that  they  shall  relieve  them ;  this 
statute  provides  that  the  child  shall  be  deemed  part  of  the 
father-in-law's  family.  That  enactment  must  be  wholly 
senseless,  if  the  father-in-law  is  only  bound  to  contribute  to 
the  child's  relief  in  the  parish  where  it  is  settled.  The 
meaning  of  the  section  is,  that  the  child  is  to  reside  with 
the  father,  and  if  it  becomes  chargeable  before  the  age  of 
sixteen,  it  is  the  father's  cbargeability,  not  the  child's. 
Lang  v.  Spicer(b)  decided,  that  on  the  marriage  of  the  mo- 
ther of  a  bastard  child,  the  putative  father  ceased  to  be  lia- 
ble, and  that  the  father-in-law  became  chargeable  in  respect 
of  it,  but  it  does  not  touch  the  present  question  any  more 
than  Rex  v.  Walthamstow  (c),  because  although  the  child 
cannot  be  removed  to  the  father-in-law's  parish,  not  being 
settled  there,  it  does  not  follow  that  all  the  other  incidents, 
of  being  part  of  the  husband's  family,  do  not  accrue.  Un- 
der the  old  law,  a  child  under  the  age  of  nurture,  like  the 
pauper,  could  not  be  removed  from  the  parents,  and  that 
law  is  unrepealed. 

(a)  43  EiiM.  c.  2,  ss.  7,  11 ;  59  (6)  1M.&W.  129. 
Geo.  3,  c.  12,  s.  26.  (c)  1  N.  &  P.  460. 
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18S8.         Roive,  contra.    This  case  does  not  raise  the  general 
jj^q^h   question.    This  child  was  born  in  1832,  before  the  passing 
v.        of  the  4  &  5  Will.  4,  c.  7l>,  and  therefore  its  settlement  was 

1  w£S5li.0f  in  its  birth-Parish-  rt  is  admitted  that  if  the  child  had  been 
living  with  the  mother,  before  that  act  passed,  it  would 
have  been  necessary  to  send  the  child  with  the  mother  to 
the  mother  s  parish,  even  though  the  child  had  a  different 
settlement- parish  ;  Rex  v.  Hem/ington  (a).  [Coleridge  J. 
Is  not  that  only  in  case  the  child  is  not  living  at  the  place  of 
its  birth  ?  There  was  a  case  in  this  Court  of  an  Irish  pau- 
per, where  the  child  was  sent  to  its  settlement-parish,  and 
the  parent  was  sent  to  Ireland  (6).]  That  decision  is 
founded  on  the  statutes  giving  no  power  to  remove  any  one 
to  Ireland,  having  a  settlement  in  this  country.  But  in  this 
case  the  child  was  not  living  with  the  mother,  therefore  the 
law  as  to  the  non-removal  of  a  child  within  the  age  of  nur- 
ture does  not  apply.  It  is  laid  down  in  the  4th  Burn's 
Justice  (c)  "  that  if  the  mother  voluntarily  desert  it  (the 
child)  the  cause  of  nurture  then  ceaseth,  and  it  may  be  sent 
to  its  birth-place  of  settlement."  So  that  if  the  new  act  had 
not  passed,  it  is  clear  that  the  child  might  be  removed  to 
its  birth-place.  All  that  the  new  act  has  done  in  this  case, 
is  to  substitute  the  mother's  parish  for  the  birth-parish  of  a 
bastard  (s.  71.)  A  conditional  order  cannot  be  made  for  a 
removal  to  the  husbands  parish  (d);  and  the  13  &  14  Car. 
2,  c.  12,  requires  the  removal  to  be  to  the  last  settlement. 
The  child,  therefore,  may  be  removed  to  its  birth-parish, 
and  that  parish  may  obtain  an  order  upon  the  father-in-law 
for  its  support,  or  may  proceed  against  him  under  5  Geo.  4, 
c.  83,  s.  3. 

Lord  Denman  C.  J. — The  57th  section  of  4  &  5  Will. 
4,  c.  76,  may  certainly  be  argued  with  much  plausibility,  to 

(a)  Cald.  6.  And  see  Skeffrah     Town,  5  N.  &  M.  581. 

v.  Walj'ard,  2  Bolt,  pi.  11.  (c)  4  Burn  J.  430,  ed.  of  D'Oy- 

(b)  Rex  v.  liennett,  2  B.  &  Ad.     ley  and  Williams. 

712,  or  Ilex  v.  Mile  End  QUI       (</)  2  Nol.  P.L.  4th  cd.  211. 
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make  the  bastard  child  of  a  female  pauper  part  of  the  father-  issr. 

in-law'8  family  for  all  purposes  whatever ;  but  considering  v^^^ 

that  that  act  was  passed  principally  for  the  relief  of  the  poor,  ^e  ^UEE* 

and  not  to  effect  changes  in  settlement  and  more  particu-  Inhabitants  of 

Wemdaon. 

larly  when  I  find,  that  in  s.  7 1  it  is  expressly  enacted,  that 
a  bastard  child  shall  follow  its  mother's  settlement,  I  think 
it  is  a  fair  deduction,  that  if  s.  57  intended  to  make  any 
alteration  in  the  law  of  settlement  for  such  a  child,  when 
the  mother  married,  that  it  would  have  done  so  in  terms. 
The  words  of  that  section  are,  that  the  child  shall  become  a 
part  of  the  husband's  family  for  the  purposes  of  the  act, 
which  are,  first,  the  receiving  of  maintenance,  and,  secondly, 
receiving  it  in  such  proportion  as  every  other  member  of  his 
family  would  be  entitled  to.  In  Rex  v.  Walthamstow(a) 
we  held  that  the  settlement  of  the  child  is  not  changed,  but 
still  the  parish  where  the  child  is  settled  may  come  upon 
the  husband  and  compel  him  to  maintain  it.  Now,  the 
parish  of  Wendron  has  nothing  to  do  with  this  matter,  the 
father  and  mother  not  living  there;  and  their  only  obligation 
arising  from  the  child  being  found  in  their  parish,  and  being 
chargeable  to  them,  it  is  clear  that  they  cannot  be  liable. 
Then  to  what  place  can  the  child  be  removed,  except  to  its 
settlement  by  birth?  I  therefore  think  the  order  of  removal 
was  right,  and  the  order  of  quarter  sessions  wrong. 

Little  dale  J. — The  57th  section  says,  the  child  shall 
be  part  of  the  husband's  family,  but  it  does  not  say  a  word 
about  settlement.  There  is  no  objection,  therefore,  to  its 
being  removed  to  Constan tine,  for  it  may  still  be  considered 
as  part  of  the  husband's  family,  and  an  order  may  be  made 
on  him  for  its  support.  When  the  husband  shall  have  pro- 
vided for  the  maintenance  of  the  child,  he  will  have  done  all 
that  is  required  by  the  act.  The  terms  of  s.  7 1  are  different, 
for  they  are  express  as  to  the  settlement  of  a  bastard  child, 
but  the  57th  section  contains  no  provision  on  the  subject. 


VOL,  III. 
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Williams  J. — The  question  as  to  the  removeability  of  a 
child  during  the  period  of  nurture,  does  not  occur,  because 
the  child  was  living  apart  from  its  mother.  The  compari- 
°f  sou  of  s.  57  with  s.  71  goes  far  to  show  that  the  decision  in 
Rex  v.  Walthamstow(a)  was  right,  because  all  that  is  said  in 
s.  57  is,  that  the  child  shall  be  deemed  part  of  the  husband's 
family,  but  s.  7 1  goes  further,  and  enacts,  that  the  child  shall 
follow  the  mother's  settlement.  A  strong  inference  arises 
from  that  provision,  that  s.  57  was  not  intended  to  alter  the 
child's  settlement  in  the  cases  provided  for  in  that  section. 
The  child,  therefore,  is  settled  in  its  birth-parish,  and  I 
think  that  no  suspension  of  its  settlement  should  be  consi- 
dered to  take  place.  If  steps  are  to  be  taken  against  the 
father-in-law  for  contribution  to  the  support  of  the  child,  it 
is  highly  reasonable  that  the  parish  where  the  settlement  is, 
should  be  the  parish  to  do  so,  and  not  the  parish  where  the 
child  may  by  accident  happen  to  be. 

Coleridge  J. — I  entirely  concur.  The  tender  age  of 
the  child  is  out  of  the  question,  because  she  is  already  liv- 
ing apart  from  her  mother.  Lang  v.  Spicer  (b)  only  de- 
cided that  the  mother  of  a  bastard  child  having  married,  the 
liability  of  the  putative  father  ceased.  Only  three  possible 
cases  can  be  conceived  with  regard  to  this  child.  It  must 
either  remain  at  Wendron,  or  be  removed  to  Kenwyn,  or  to 
Constantine.  As  to  the  first  case,  there  is  no  provision  of 
the  act  which  enacts  that  the  child  shall  have  no  settlement 
at  all,  or  which  makes  it  irremoveable  from  the  parish  where 
it  happens  to  be  till  the  age  of  sixteen.  According  to  the 
terms  of  s.  57,  the  husband  is  bound  to  maintain  the  child ; 
but  if  he  refuse  so  to  do, — why  is  a  stranger  parish, 
like  Wendron,  to  bear  the  burden  of  putting  that  law  in 
force  ?  If  it  is  to  be  removed  to  the  husband's  parish,  a 
new  form  of  order  must  be  devised.  It  is  admitted,  that 
the  child  is  not  settled  in  that  parish.  But  it  is  essential 
that  the  justices  should  adjudicate  upon  the  settlement, 
(a)  1  N.  &  P.  460.  (6)  1  M.  &  W.  1$9. 
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when  an  order  of  removal  is  to  be  made.    I  see  no  pro*  1838. 

viso  in  the  act  under  which  a  removal  could  be  made  to 

any  other  than  the  settlement-parish.    Then  what  is  to  pre-  v. 

vent  the  removal  being  made  to  the  settlement-parish  ?  Inhabitants  of 

.  Wendron. 
There  are  no  words  strong  enough  in  the  act  to  destroy 

that  settlement.  The  literal  meaning  of  the  words  in  s.  57 
does  not  warrant  that  construction,  and  on  comparing  it 
with  s.  71,  where  there  is  an  express  provision  on  a  cor- 
relative subject,  no  implication  can  be  made  that  a  similar 
provision  was  intended  in  the  former  clause.  It  is  a  much 
safer  course  to  construe  these  sections  according  to  the  lan- 
guage used,  and  not  to  give  them  an  extended  sense,  un- 
warranted by  the  words. 

Order  of  Sessions  quashed. 
Order  of  Justices  confirmed. 


Richards  v.  Fry.  Tkundoy, 

January  18M. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  close,    i-  To  an 

and  for  chasing  and  worrying  the  plaintiff's  sheep,  being  in  quare 

and  upon  the  said  close,  and  driving  them  off  the  said  close  clausum  fregit, 
.  ,  •   .  ,.  andfor chasing 

to  certain  places  situate  and  being  at  a  great  distance  from  the  plaintiff's 

the  said  close  of  the  plaintiff,  and  detaining  them  there.  jJjjJP  . 

The  third  plea  was  as  follows : — And  for  a  further  plea  the  said  closes, 

as  to  the  driving  and  chasing  the  sheep,  ewes,  and  lambs,  them^fo^^ong 

in  the  declaration  mentioned,  elsewhere  than  in  the  said  ^ac^^^me' 

closes  of  the  plaintiff,  as  in  the  declaration  mentioned ;  and  pleaded,  as  to 

as  to  the  keeping  and  detaining  the  same,  as  in  the  decla-  l,he  Rasing 

.  .  ...    the  sheep  else- 

ration  also  mentioned,  the  defendant  says  that  the  plaintiff  where  and  de- 
taining them, 

that  at  the  times  when  &c,  he  was  in  the  lawful  possession  of  a  certain  messuage  &c, 
and  prescribed  for  himself  and  the  occupiers  thereof  for  thirty  years  next  before  the 
several  times  when  &&,  to  have  common  of  pasture  in  the  locus  in  quo,  and  then  jus- 
tified distraining  the  sheep  damage  feasant :— Held,  that  whether  or  not  a  defendant  at 
common  law  could  justify  a  trespass  to  personal  chattels,  by  virtue  of  possession  gene- 
rally of  the  locus  in  quo,  this  plea  was  framed  on  the  %  &  3  W.  4,  c.  71,  and  was  bad  on 
special  demurrer  for  not  alleging  the  user  to  have  been  for  thirty  years  next  before  the 
commencement  of  the  action. 

9.  SembUf  per  Palteton  J.,  that  it  is  not  necessary,  in  a  plea  under  the  $  &  3  W.  4, 
c.  71*  to  allege  the  user  to  have  been  "  without  interruption. 
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ought  not  to  have  &c,  because  he  saith,  that  before  and  at 
the  times  respectively  in  the  declaration  mentioned,  he  the 
defendant  was  and  still  is  in  the  lawful  possession  and  the 
occupier  of  a  certain  messuage  and  lands,  with  the  appur- 
tenances, to  wit,  &c,  situate  and  being  in  the  county  afore- 
said ;  and  that  he  the  defendant,  and  all  the  occupiers  for 
the  time  being  of  the  said  messuage  and  lauds,  with  the 
appurtenances,  for  thirty  years  next  before  the  said  several 
times  when  &c,  have  actually,  as  of  right,  had  and  have 
been  used  and  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  the  defendant  then  and  still  of  right  ought  to 
have  for  himself  and  themselves,  his  and  their  tenants  and 
farmers,  occupiers  of  the  said  messuage  and  lands,  with  the 
appurtenances,  common  of  pasture  in,  upon,  and  through* 
out  a  certain  place  and  lands  in  the  county  aforesaid,  to 
wit,  in  the  parish  of  Counterbury,  in  the  said  county,  to 
wit,  called  or  known  by  the  name  of  Counterbury  Common, 
for  all  his  and  their  commonable  cattle,  levant  and  coucbant, 
in  and  upon  the  said  messuage  and  lands  of  the  defendant, 
with  the  appurtenances,  every  year,  and  at  all  times  of  the 
year,  as  to  the  said  messuage  and  lands  of  the  defendant, 
with  the  appurtenances  belonging  and  appertaining:  and 
because  the  said  sheep,  ewes,  and  lambs,  in  the  said  decla- 
ration mentioned,  were  before  and  at  the  time  of  the  com- 
mencement of  the  trespasses  in  the  introduction  of  this  plea 
mentioned,  in  and  upon  the  said  place  or  lands  hi  this  plea 
aforesaid,  whereon  the  defendant  is  mentioned  to  have 
been,  and  to  be  entitled  to  common  of  pasture  as  afore- 
said, depasturing  and  destroying  the  grass  and  herbage  then 
there  growing,  and  being  and  doing  damage  there,  so  that 
the  defendant  could  not  have  or  enjoy  his  said  common  of 
pasture  there  in  so  ample  a  manner  as  he  then  ought  to  have 
had  aud  enjoyed  the  same,  he  the  defendant,  at  the  said 
time  when  &c.,  to  wit,  on  the  day  and  year  aforesaid,  seized 
and  took  the  sheep,  ewes,  and  lambs  in  the  said  declaration 
mentioned,  as  and  for  and  in  the  name  of  a  distress  for  the 
said  damage,  and  was  leading  and  driving,  and  led  and 
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drove  the  same  out  of  and  from  the  said  last-mentioned  1838. 
place  and  lands  towards  a  certain  common  pound  in  the 
county  aforesaid,  to  wit,  in  the  parish  aforesaid,  there  to 
impound  and  keep  the  said  sheep,  ewes,  and  lambs  im- 
pounded according  to  law,  for  the  cause  aforesaid,  until  the 
defendant  afterwards,  to  wit,  on  the  day  aud  year  aforesaid, 
at  the  earnest  entreaty  of  the  plaintiff  to  the  defendant,  made 
not  to  impound  the  same,  but  to  release  and  restore  the 
same  to  him  the  plaintiff,  released  and  restored  the  same  to 
the  plaintiff  accordingly,  as  it  was  lawful  for  the  defendant 
to  do  for  the  cause  aforesaid,  which  are  the  same  several 
trespasses  in  the  introduction  of  this  plea  and  in  the  decla- 
ration mentioned  :  and  this  the  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him. 

Special  demurrer,  shewing  for  cause  that  the  said  plea 
did  not  shew  for  how  many  years  next  before  the  com- 
mencement of  this  suit  the  defendant  and  the  occupiers  for 
the  time  being  of  the  said  messuage  &c.  had  used  the  said 
common  of  pasture. 

Joinder  in  demurrer. 

Ogle,  in  support  of  the  demurrer,  in  Michaelmas  term  First  point! 

last  (a).    This  plea  is  framed  on  the  2  &  3  Will.  4,  c.  71,  £ft^he 

is.  1  &  4,  but  it  is  necessary  in  such  a  plea  that  the  thirty  c.  7i,mustal- 

years  user  should  be  alleged  to  be  next  before  the  com-  to^nenb*- 

mencement  of  the  suit.     All  the  pleas  framed  on  this  fore  the  cora- 

f  . ,       ,      ,  y  mencemont 
statute  have  so  alleged  it;  Monmouthshire  Lanal  Lorn-  0f  the  suit. 

pary  v.  Harford  (b),  Tickle  v.  Brown  (c),  Wright  v.  WU- 
liams(d).  In  Jones  v.  Price  (c),  where  the  allegation 
of  user  was  for  a  period  of  thirty  years  before  the  com- 
mencement of  this  suit,  Tindal  C.  J.  held  that  it  was 
necessary  to  support  that  allegation  by  proof  of  user  for 

(«)  November  10th,  before  Lord  (c)  4  A.  &  E.  369. 

Denman  C.  J.,  PatUum,  WiU  (d)  lM.&W.  77. 

tmm,  and  Coleridge  Js.  (*)  3  Bing.  N.  C.  52. 

(•)  1  CM.*  &  614. 
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1838.      thirty  years  next  before  the  suit.    Beasley  v.  Clarke  (a)  is 
another  decision  on  this  statute.    II.  This  plea  does  not 
state  the  user  to  have  been  without  interruption.  Sec- 
tions 1  &  4  shew  that  the  right  must  be  enjoyed  without 
Second  point:  .  _     .  .  .   „  .      ,  ■ 

The  plea  must  interruption  for  thirty  years,  and  all  the  pleas  on  the  statute 

allege  the  user  alleged  the  user  to  be  without  interruption.  [Pal- 
to  be  without  ~ 

interruption,  teson,  J.  It  has  been  held,  that  where  the  user  has  been 
alleged  to  be  as  "  of  right/'  interruptions  may  be  shewn  (b) ; 
and  if  so,  the  present  form  is  good.]  There  is  no  decision 
that  a  plea  without  this  allegation  is  good.  The  question 
could  not  arise  in  Tickle  v.  Brown  (A),  because  there  the  user 
was  alleged  to  be  without  interruption  (c). 

Third  point :       M.  Smith  contri.    The  declaration  complains  of  break- 

tificatton'to8"  m*  t'ie  P'n'nt»ff '8  cl°8e  alld  driving  his  sheep,  but  the  plea 
trespass  to      only  justifies  the  latter.    The  question,  therefore,  on  the 
teU  maya^ege  2  &  3  Will.  4,  does  not  arise.    For  the  justification  being 
^defendant  t0  P8™00*'  chattels  only,  it  is  sufficient  to  allege  the  de- 
generally.       fend  ant's  possession  generally;  Anonymous  (d).   Lord  Holt 
C.  J.  in  that  case  said,  "  Where  the  action  is  transitory,  as 
trespass  for  taking  goods,  the  plaintiff  is  foreclosed  to 
pretend  a  right  to  the  place ;  nor  can  it  be  contested  upon 
the  evidence  who  had  the  right;  therefore  possession  is 
justification  enough :  but  in  trespass  quare  dausum  fregit 
it  is  otherwise."   This  dictum  was  disapproved  of  in  Taylor 
v.  Eastwood  («),  but  the  decision  was  upheld.    The  case 
in  Salk.  is  cited  by  Serjt.  Williams  (/),  to  shew  that  in  tres- 
pass for  chasing  the  plaintiff's  cattle,  possession  is  a  suffi* 
cient  justification.    In  actions  for  disturbance  of  the  plain- 
tiff's common,  it  is  sufficient  to  aver  possession  generally; 
Com.  Dig.  Pleader  (C  39) ;  and  there  is  no  distinction  in 
principle  between  such  an  action  by  a  plaintiff,  and  a  jus- 

(a)  2  Bing.  N.  C.  705.  to  notice. 

(h)  Tkklt  ?.  Brown.  4  A.  &  E.       (</)  2  Salk.  643. 
S69.  (V)  1  East,  2 12. 

(r )  Ogle  took  another  objection       (/)  Note  1,  to  Stenncl  v.  Hoggf 

to  the  plea,  which  the  decision  of  1  Wras.  Saond.  221. 
the  Court  renders  it  unnecessary 
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tification  by  a  defendant  for  taking  cattle  damage  feasant  iu  VJ^^> 

a  place  of  which  he  is  possessed.    The  rule  is  broadly  laid  jtICHARD 

down  by  Sent.  Williams  (a),  that  when  the  right  of  common 

•         •  •  •  Fry* 

is  only  inducement,  it  is  sufficient  for  the  defendant  to  allege 

that  he  is  possessed.  [Patteson  J.  You  say  that  your  plea 
is  a  good  plea  at  common  law,  but  in  form  it  certainly  is  a 
plea  under  the  statute.]  If  die  allegation  as  to  the  thirty 
years  user  be  struck  out,  then  it  amounts  to  a  plea  of  pos- 
session at  common  law ;  and  if  not  quite  correct  in  form, 
still  no  objection  has  been  taken  to  it  on  special  demurrer. 
In  Bright  v.  Walker  (b)f  the  declaration  averred  that  the 
plaintiff  was  possessed  of  a  certain  wharf,  and  by  reason 
thereof  ought  to  have  had,  and  still  of  right  ought  to  have  a 
right  of  way ;  it  was  objected  that  the  right  of  way  was 
improperly  laid  as  appurtenant  to  the  wharf ;  but  Parke  B. 
said,  "  There  is  no  difficulty  about  the  declaration ;  that 
is  sufficient.'9  So  in  Atkinson  v.  Teasdale  (c),  a  right  of 
common  was  averred  in  the  same  way. 

II.  The  plea  is  good  on  the  statute.  The  object  of  the  First  point, 
act  is  to  be  gathered  from  the  preamble,  namely,  that  it 
was  to  substitute  a  definite  period  of  time  for  the  "  time 
immemorial"  formerly  used  in  pleas  of  prescription.  Then 
as  sect  5  shews  that  the  allegation  of  the  time  fixed  by  the 
statute  is  to  be  substituted  for  the  "  time  immemorial,"  it 
follows  that  the  new  prescription  is  to  be  brought  down  to  the 
period  to  which  the  time  immemorial  used  to  be,  namely,  to 
the  period  of  the  trespass  committed.  Section  4,  which  enacts 
that  the  period  shall  be  taken  to  be  that  next  before  some 
suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  bro eight  in  question, 
relates  only  to  the  mode  of  proof,  and  this  is  shewn  conclu- 
sively by  Jones  v.  Price  (rf).  If  that  section  is  to  be  fol- 
lowed literally  in  pleading,  the  plea  must  allege  a  user  for 
thirty  years  next  before  a  suit  wherein  the  claim  had  been 

(a)  Note  (2)  to  Mellor  v.  Spate-        (c)  3  Wils.  78. 
ssaii,  1  Wins.  Saaod.  Sid.  (if)  3  Biag,  N.  C.  39. 


(6)  1C.  M.&R.3U; 
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1838.  brought  in  question.  But  suppose  a  party  bad  a  right 
three  years  ago,  which  he  released,  and  then  that  an  action 
was  brought  against  him  for  a  trespass  committed  before  the 
release,  if  he  pleads  according  to  the  letter  of  the  statute, 
i.e.  a  user  for  thirty  years  before  the  commencement  of  the 
suit,  be  would  be  defeated,  although  the  act  in  question 
was  perfectly  justifiable  at  the  time.  [Patteson  J.  He 
might  not  be  able  to  avail  himself  of  the  statute,  but  he 
would  have  a  defence  at  common  law.]  That  may  be,  but 
the  case  shews  that  such  a  harsh  construction  of  the  statute 
was  never  intended.  Wright  v.  Williams  (a)  only  decided 
that  an  allegation  of  user  next  before  the  commencement  of 
the  suit  was  good ;  it  is  consistent  with  that  case,  that  the 
allegation  in  this  plea  is  good  also. 
Second  point.  HI-  As  to  the  omission  of  the  words  "  without  inter- 
ruption,"  the  rule  in  pleading  is,  that  it  is  not  necessary  to 
aver  any  thing  which  more  properly  comes  from  the  other 
side.  If  there  had  been  interruptions,  it  might  have  been 
shewn  by  the  other  side.  Parke  B.,  in  giving  judgment  in 
Bright  v.  Walker  (b)9  said  that  enjoyment  must  have  been 
"  without  interruption ;"  but  his  lordship  was  clearly  only 
speaking  of  the  evidence  necessary  to  be  brought  forward. 

Third  point.  Ogle  in  reply.  If  a  defendant  justifies  under  a  right  of 
common,  he  must  set  out  his  title  specially.  The  rule  is 
thus  stated  by  Serjt.  Williams  (c),  "  in  a  plea  justifying 
under  a  right  of  common,  the  defendant  must  set  out  his 
title  to  the  oommon  specially."  [Patteson  J.  Serjt.  Wil- 
liams is  there  clearly  speaking  of  actions  quare  clausum 
fregit.  Mr.  Smith  draws  a  distinction  between  that  action 
and  trespass  to  personal  chattels.]  The  arguments  drawn 
from  the  inconvenience  of  construing  the  2  &  3  Will.  4, 
c.  7 If  s.  4,  according  to  its  terms,  were  urged  in  Wright  v. 
Williams  (a),  but  without  effect.   The  allegation  "  without 

Second  point,  interruption"  ought  to  have  been  made,  for  it  forms  part  of 

(a)  1  M>  &  W.  77,  (c)  Note  2,  to  Mellor  v.  Spat* 

(6)  1CM.&R.  311.  man,  1  Wafts.  Saund.  346. 
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the  defendant's  justification.  A  traverse  of  the  allegation 
"  as  of  right"  would  not  have  been  sufficient.  In  Beasley 
v.  Clarke  (a),  where  there  was  a  traverse  of  the  user  as  of 
right,  and  evidence  was  admitted  that  the  user  had  been  by 
leave  and  licence,  the  claim  of  user  was  laid  as  of  right  and 
without  interruption.  [Patttson  J.  How  could  the  allega- 
tion "  without  interruption"  be  traversed?  if  it  had  been  al- 
leged, it  would  not  have  done  to  aver  interruptions  generally.] 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court. — The  declaration  in  this  case  stated 
that  the  defendant  broke  and  entered  the  plaintiff's  closes 
by  name  and  abuttals,  and  chased  and  drove  away  the  plain- 
tiff's  sheep  from  and  out  of  the  said  closes  to  places  at  a 
great  distance,  and  there  kept  them,  and  afterwards  drove 
and  chased  the  sheep  away  from  the  last-mentioned  places 
to  other  places  at  a  greater  distance.  The  defendant  pleaded, 
first,  not  guilty ;  secondly,  that  the  closes  were  not  the 
plaintiff's;  thirdly,  as  to  driving  and  chasing  the  sheep 
elsewhere  than  in  the  plaintiff's  closes,  that  the  defendant 
was  possessed  of  a  messuage  and  lands,  and  that  all  the 
occupiers  for  the  time  being  of  the  said  messuage  and  lands, 
for  thirty  years  next  before  the  said  several  times  when  &c, 
have  actually  as  of  right  had  and  have  been  used  and  ac- 
customed, and  of  right  ought  to  have  had,  and  the  said 
defendant  then  and  still  of  right  ought  to  have  common  of 
pasture  in  a  certain  common,  as  to  the  said  messuage  and 
lands  belonging  and  appertaining.  The  plea  then  justifies 
driving  and  chasing  the  plaintiff 's  sheep  from  that  common 
as  disturbing  the  defendant's  right. 

To  this  third  plea  the  plaintiff  has  demurred,  assigning 
for  cause  that  it  does  not  appear  by  the  plea  for  how  many 
years  next  before  the  commencement  of  this  suit  the  de- 
fendant and  the  occupiers  of  his  messuage  and  lands  have 

(«)  Sfiing.N.C.705. 
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1838.  had  common.  The  objection  arises  on  the  statute  2  &  3 
Will.  4,  c.  71,  ss.  1,  4  8c  5.  The  defendant's  couusel, 
however,  endeavoured  to  avoid  the  objection  by  arguing 
that  this  plea  may  be  supported  at  common  law  without 
Third  point,  any  reference  to  that  statute ;  that  it  is  in  substance  an 
allegation  that  the  defendant  is  possessed  of  a  messuage 
aud  lands,  by  reason  whereof  be  is  entitled  to  right  of 
common,  and  that  he  drove  away  the  plaintiff 's  sheep,  who 
were  disturbing  that  right,  aud  that  such  allegation  is  suffi- 
cient in  a  plea  to  a  transitory  action  for  chasing  sheep, 
without  claiming  the  right  of  common  by  prescription  in  a 
que  estate,  iuasmuch  as  that  right  is  in  this  case  ouly  in- 
ducement or  conveyance.  He  relies  on  the  cases  which 
establish  that  such  an  allegation  is  sufficient  in  a  declaration 
for  disturbance  of  common,  and  on  the  analogy  to  a  plea 
justifying  the  taking  of  cattle  damage  feasant,  in  which  it  is 
sufficient  to  allege  the  defendant's  possession  of  the  place 
where  the  cattle  are  taken.  We  have  not  found  any  case 
in  which  the  principle  established  in  those  cases,  viz.  that 
as  against  a  wrong-doer,  it  is  sufficient  to  allege  possession, 
has  been  applied  to  a  plea  stating  a  right  of  common.  A 
note  of  Mr.  Serjt.  Williams,  in  the  case  of  Mellor  v.  Spate- 
man  (a),  was  referred  to,  in  which  he  so  lays  down  the  rule 
in  these  words : — "  Indeed,  where  the  right  of  common  is 
only  inducement  or  conveyance,  it  is  held  sufficient  for  the 
defendant  to  allege  that  he  is  possessed;  as  where  the  jus- 
tification is  an  escape  of  the  cattle  from  a  common  to  the 
close  in  which  Sic,  through  defect  of  a  fence,  which  the 
plaintiff  is  bound  to  repair,  or  an  escape  from  the  defend- 
ant's own  close."  But  the  authority  he  cites,  viz.  Faldo  v. 
Midge  (b),  supports  only  the  latter  part  of  the  seutence. 
The  point  may  be  doubtful,  but  we  think  we  are  not  called 
upon  to  determine  it;  for  on  attentively  considering  this 
plea,  we  cannot  treat  it  as  averring  only  possession  of  a 
right  of  common,  but  are  satisfied  that  it  avers  a  right  of 
common  in  a  que  estate,  substituting  for  time  immemorial 

(a)  1  Wms.  Sanod.  346.  (6)  Yelv.  75. 
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thirty  years  under  the  late  statute.    Dome  v.  Cashford  (a)  18S8. 


is  an  express  authority  to  shew  that  a  bad  averment  of  a  n 

r  J  Richard 

right  in  a  que  estate  in  a  declaration,  cannot  be  treated  as  v. 
an  averment  of  possession  only,  though  such  an  averment,  Fey* 
properly  framed,  would  have  been  sufficient  in  the  case. 

We  come,  therefore,  to  the  principal  objection,  viz.  that  First  point, 
the  thirty  years  are  laid  "  next  before  the  said  times  when 
&c,"  instead  of  "  next  before  the  commencement  of  this 
suit."  The  first  section  of  2  &  3  Will.  4,  c.  7 1,  enacts  that 
no  claim  to  right  of  common,  which  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto,  without  inter- 
ruption, for  the  full  period  of  thirty  years,  shall  be  defeated 
by  showing  only  that  it  was  first  taken  at  a  prior  time. 

The  fourth  section  enacts,  that  the  thirty  years  shall  be 
deemed  and  taken  to  be  the  period  next  before  some  suit  or 
action  wherein  the  claim  shall  be  brought  into  question. 

The  fifth  section  enacts,  that  in  all  pleadings  in  trespass 
it  shall  be  sufficient  to  allege  that  enjoyment  of  common  as 
of  right  by  the  occupiers  of  the  tenement  in  respect  whereof 
the  same  is  claimed,  for  and  during  such  of  the  periods 
mentioned  in  the  act  as  may  be  applicable  to  the  cases, 
and  without  claiming  in  the  name  or  right  of  the  owner  of 
the  fee,  as  is  now  usually  done. 

Taking  these  sections  together,  it  seems  quite  clear  that 
the  averment  of  enjoyment  for  thirty  years  next  before  the 
times  when  &c.,  is  not  in  conformity  with  the  act.  The 
period  mentioned  in  the  act  is  plainly  thirty  years  next 
before  some  suit  or  action  in  which  the  claim  shall  be 
brought  into  question.  Generally  speaking,  that  would  be 
next  before  the  commencement  of  the  suit  in  which  the 
pleading  takes  place;  and,  at  all  events,  it  is  not  next 
before  the  times  when  &€• 

But  we  were  pressed  with  absurdities  and  inconveniences, 
which  it  is  supposed  would  arise  from  such  construction  of 
the  act ;  and,  on  the  other  hand,  difficulties  of  the  same 


(a)  1  Salk.  303,  &  C.  J  Com.  Rep.  44. 
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1838.      nature  were  pointed  out,  to  which  we  should  give  occasion 

by  holding  the  plea  to  be  good. 
v.  These  absurdities  and  inconveniences  were  urged  to  the 

Fry*  Court  of  Exchequer  in  Wright  v.  Williams  (a),  in  which 
the  averment  was  "  next  before  the  commencement  of  this 
suit ;"  but  that  Court  held  the  averment  to  be  correct,  and 
the  decision  is  directly  in  point ;  for  we  cannot  think,  as  was 
suggested  at  the  bar,  that  both  modes  of  averment  are 
correct,  and  either  may  be  adopted,  at  the  option  of  the 
pleader. 

The  periods  in  the  two  averments  are  certainly  quite 
different,  and  the  evidence  requisite  to  support  them  mani- 
festly not  the  same. 

We  shall  not  attempt  to  obviate  the  difficulties  sug- 
gested, but  adhering  to  the  express  words  of  the  statute, 
and  to  the  decision  in  Wright  v.  Williams  (a),  with  which 
we  fully  agree,  we  hold  that  the  only  correct  averment  is 
"  next  before  the  commencement  of  this  (or,  possibly,  some 
other)  suit." 

We  do  not  feel  that  the  case  of  Jones  v.  Price  (J)  at  all 
militates  against  this  decision.  That  case  merely  esta- 
blishes that  the  averment  of  "  thirty  years  before  the  com- 
mencement of  the  suit,"  means  "  thirty  years  next  before 
the  commencement  of  the  suit ;"  in  other  terms,  that  the 
omission  of  the  word  next"  does  not  alter  the  sense. 
Other  objections  were  taken  by  the  counsel  for  the  plaintiff 
to  the  plea  in  question,  which  it  becomes  unnecessary  for 
us  to  notice. 

For  the  reasons  above  stated,  we  think  that  the  plea  is 
bad,  and  that  judgment  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


(«)  l  M.&W.77. 


(b)  3  Bing.  N.  C.  52; 
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1838. 

The  Queen  v.  The  Poor  Law  Commissioners. — Id 

the  matter  of  the  Holborn  Union.  Thunday, 

January  18lA. 

SlR  F.  POLLOCK,  in  Michaelmas  term,  had  obtained  a  Theparuh  of 

rule  nisi  for  a  certiorari,  calling  upon  the  Poor  Law  Com-  Sl*  WM 

'         9    r  created,  under 

missioners  to  shew  cause  why  an  order  of  theirs,  dated  the  10  Anne, 

March  29,  1836,  whereby  they  ordered  the  parish  of  St.  fo/^eSu^ 

Andrew,  Holborn-above-Bars,  united  with  die  parish  of  St.  tical  ^P0** 

George  the  Martyr,  and  the  liberty  of  Saffron  Hill,  Hatton  tbe^rel^f  o? 

Garden,  Ely  Rents,  and  Ely  Place,  to  be  united  for  the  re-      P°°r  and 

other  paro- 

lief  of  the  poor,  by  the  name  of  the  Holborn  Union,  and  chial  purposes 
that  a  board  of  guardians,  to  the  number  of  twenty,  should  |^™[^to 
be  elected  according  to  the  provisions  of  the  Poor  Law  the  parish  of 
Amendment  Act.    The  notice  sent  in  pursuance  of  the  ^h^thad 
4  &  5  Will.  4,  c.  76,  s.  106,  stated  the  three  following  taw*  severed, 
grounds  for  the  application  to  this  Court;  first,  that  the  local  acts  re- 
parishes  of  St.  Andrew,  Holborn-above-Bars,  and  St. George  jj^jj^tf^ 
the  Martyr,  were  a  union  at  the  time  of  making  the  order,  were  spoken  of 
and  the  administration  of  the  poor  laws  was  vested  in  a  Hshe^^JTt 
board  of  governors  and  directors,  elected  under  6  Geo.  4,  the  passing  of 
c.  clxxv.  (local),  and  that  the  Poor  Law  Commissioners  Amendment* 
have  not  obtained  the  consent  in  writing  of  two-thirds  of  jV^*^*** 
the  governors  and  directors  for  the  time  being,  as  required  Oration  of  re- 
by  s.  32  of  4  &  5  Will.  4,  c.  76 ;  secondly,  that  there  being  Hef  rl  we^ 
a  board  of  governors  and  directors  acting  under  6  Geo.  4,  vested  in  a 
c.  clxxv.,  in  whom  the  administration  of  the  poor  laws  for  ^^jans^ 
the  united  parishes  of  St.  Andrew,  Holborn,  and  St.  George  elected  from 
the  Martyr  was  vested,  the  Poor  Law  Commissioners  had  no  rishes  jointly ; 

authority  to  interfere  with  the  local  government  of  the  said  b,ut  neltnert  of 

these  parishes 

united  parishes  ;  thirdly,  that  the  Poor  Law  Commissioners  had  e?er  main- 
had  ordered  a  board  of  guardians,  to  consist  of  twenty,  to  ^^J^1^ 
be  elected,  by  which  order  the  number  of  guardians  was  rately Held, 
decreased,  without  having  obtained  the  consent  of  the  Hs^eswe*" 

not  a  union 

incorporated  for  the  relief  of  the  poor  under  any  local  act,  and,  therefore,  that  the  Poor 
Law  Commissioners  might  join  them  to  a  union  under  s.  26*  of  the  Poor  Law  Amend- 
ment Act,  without  the  consent  of  two-thirds  of  the  existing  guardians,  as  required  in  cer- 
tain cases  by  s,  32. 
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1838.       owners  of  property  and  rate-payers  to  such  alteration,  con- 

ry^C^     trary  to  8.  41  of  4  &  5  Will.  4,  c.  76. 
The  Queen  . 

v.  The  affidavits,  on  which  the  rule  was  obtained,  stated, 

L^ComiTis-  t'iat  t'ie  Pa"snes  °f  St.  Andrew,  Holborn-above-Bars,  and 
8iONERs.     St.  George  the  Martyr,  had  been,  since  1825,  governed  by 
a  board  of  guardians  and  directors,  appointed  under  6  Geo.  4, 
c.  clxxv.,  consisting  of  fifty  guardians. 

The  affidavits  in  answer  stated,  that  the  district  now 
forming  the  parish  of  St.  George  the  Martyr,  was  formerly 
part  and  parcel  of  the  parish  of  St.  Andrew,  Holborn-above- 
Bars,  and  that  it  was  separated  from  that  parish  for  eccle- 
siastical purposes  only,  in  17 IS,  under  the  10  Anne,  c.  11, 
but  that  for  all  other  purposes  it  never  had  been  separated ; 
.  and  that,  for  the  relief  of  the  poor  and  all  other  parochial 
purposes,  the  two  parishes  continued  united,  having  one  work- 
house and  one  set  of  overseers,  and  that  the  parishioners  of 
the  two  parishes  were  rated  under  one  rate  for  the  relief  of 
the  poor.    It  was  also  sworn,  that  by  researches  into  an- 
cient documents,  it  appeared,  that  formerly  the  parish  of 
St.  Andrew,  Holborn,  formed  one  entire  parish,  and  that 
uuder  the  13  8c  14  Car.  2,  c.  12,  the  parish  of  St.  Andrew, 
Holborn,  for  the  more  convenient  relief  of  the  poor  therein, 
was  divided  into  three  townships  or  liberties,  which  were 
called  the  upper  and  lower  liberties  in  the  county  of  Mid- 
dlesex, and  the  city  liberty,  all  three  of  which  supported 
their  own  poor  separately.    The  commissioners,  under 
10  Anne,  carved  out  of  the  upper  liberty  of  the  parish  of 
St.  Andrew,  Holborn,  a  parish  called  St.  George  the  Mar- 
tyr, but  only  for  ecclesiastical  purposes.    It  was  also  sworn, 
that  this  district  was  sometimes  called  by  the  name  of  the 
Upper  Liberty  of  St.  Andrew,  and  sometimes  the  united 
parishes  of  St.  Audrew  and  St.  George. 

Sir  J.  Campbell  A.  G.,  Sir  W.  W.  Follett,  Wightman, 
and  Tomlimon,  now  shewed  cause.  It  will  be  contended, 
that  the  parishes  of  St,  George  the  Martyr  and  St.  Andrew, 
Holborn,  are  a  union  already ;  and,  therefore,  that  the  Poor 
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Law  Commissioners  cannot  interfere  with  them,  except  in 
the  mode  pointed  out  by  s.  32  of  the  Poor  Law  Amendment 
Act.  But  St.  George  the  Martyr  is  not  a  parish,  except  for 
ecclesiastical  purposes ;  for  the  relief  of  the  poor  and  other 
parochial  objects,  it  constitutes  part  of  the  parish  of  St. 
Andrew,  Holborn-above-Bars.  The  interpretation  clause 
(s.  109)  defines  a  parish  to  mean  any  place  "  maintaining 
its  own  poor;"  therefore  St.  George's  does  not  come  within 
the  definition,  and  it  follows  that  no  union  exists,  according 
to  the  meaning  affixed  to  that  word  in  the  interpretation 
clause.  S.  32  is  relied  upon  by  the  other  side ;  and  it  is 
contended,  that  as  St.  George's  and  St.  Andrew-above-Bars 
are  united  for  the  purposes  of  rating,  they  formed  a  union 
before  the  passing  of  the  Poor  Law  Amendment  Act. 
But  these  parishes  never  having  been  separated,  cannot  be 
said  to  be  united  for  the  purposes  of  rating.  S.  109  com- 
prehends three  classes  under  the  term  "  union ;"  first,  parishes 
united  under  the  Poor  Law  Amendment  Act ;  second,  pa- 
rishes incorporated  under  Gilbert's  Act  (a) ;  and  third, 
parishes  incorporated  for  the  relief  of  the  poor  under  any 
local  act.  This  case  can  only  come  within  the  third  class  ; 
but  to  make  a  union  of  parishes,  there  must  be  previously 
existing  districts  or  places  maintaining  their  own  poor.  The 
facts  stated  in  the  affidavits  dispose  of  the  case,  for  they 
shew  no  such  parishes  or  districts  existed  here.  First  of 
all,  St.  Andrew,  Hoi  born,  is  a  parish  for  all  purposes 
whatsoever.  Then  by  the  13  &  14  Car.  fi,  this  parish  was 
divided  into  three  liberties,  for  the  purpose  of  maintaining 
their  own  poor.  One  of  these  liberties  was  called  the 
Upper  Liberty.  Under  the  10  Anne,c.  1 1,  a  parish  for  eccle- 
siastical purposes  only  was  carved  out  of  the  Upper  Liberty, 
the  remainder  of  which  was  called  St.  Andrew-above- Bars. 
Under  s.  22  of  10  June,  St.  George  the  Martyr  might  have 
been  made  a  separate  parish  for  all  purposes ;  but  that  sec- 
tion has  never  been  acted  upon,  and  the  two  districts  for 


(a)  32  Geo.  3,  c.83. 
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1838.      the  relief  of  the  poor  and  other  parochial  purposes,  con- 
tinued  to  be  one  parish,  according  to  s.  23  of  that  act. 
The  Queen  g        ^  ^        ^  various  local  acts  (b),  have  been 

The  Poor  passed,  regulating  the  laws  for  the  administration  of  the 
Law  Com  mis-  *      . '     8  ? 

siomers.     poor  in  these  parishes,  but  as  they  never  were  separated  tor 

that  purpose,  no  local  act  can  be  said  to  have  united  them. 
The  present  case  was  in  some  degree  anticipated  in  the 
case  of  Rex  v.  The  Poor  Law  Commissioners  (a).  Lord  Den- 
man  C.  J.  there  stated  the  question  to  be,  "  whether  the 
Commissioners  are  prevented  from  including  in  a  union  or 
parish,  a  place  which  is  already  governed  by  a  local  act." 
The  sole  question,  therefore,  is,  whether  the  parishes  form 
a  union  within  the  provisions  of  the  Poor  Law  Amendment 
Act. 


Sir  F.  Pollock,  Erie,  Busby,  and  'Thomas,  contnL  The 
two  parishes  of  St.  George  the  Martyr  and  St.  Andrew, 
Holborn-above-Bars,  have  been  two  separate  parishes  ever 
since  the  10  Anne,  c.  1 1.  Then,  having  been  united  under 
6  Geo.  3,  c.  100,  for  the  purposes  of  rating,  they  form  a 
union  within  the  meaning  of  s.  32,  and  can  only  be  dis- 
solved, or  have  their  constitution  altered  by  the  consent  of 
two-thirds  of  the  guardians  of  the  existing  board.  The 
legislature  has  always  recognized  these  parishes  as  united  (6). 


(«)  2  N  &  P.  8. 

(6)  The  following  local  acts  were 
also  cited. 

The  6  G. 3,  c.  c. (local),  intituled 
"  An  Act  for  employing  the  Poor, 
and  Lighting  &c.  the  Streets  within 
that  Part  of  the  Parish  of  St.  An- 
drew, Holboin,  which  lies  above 
the  Bars,  and  the  Parish  of  St. 
George  the  Martyr." 

S.  1  enacted,  that  the  inhabit- 
ants within  the  said  part  of  St. 
Andrew,  together  with  the  inha- 
bitants of  the  parish  of  St.  George 


the  Martyr,  should  meet  annually, 
and  elect  fifty  inhabitants  (of  the 
two  districts)  as  governors  and  di- 
rectors of  the  poor. 

The  6  Geo.  4,  c.  clxxv.  (local) 
intituled,  "  An  Act  for  the  better 
regulating,  charging,  and  collecting 
of  the  Rates  for  the  Relief  of  the 
Poor,  within  that  Part  of  the  Pa- 
rish of  St.  Andrew,  Holborn,  which 
lies  above  the  Bars,  in  the  County 
of  Middlesex,  and  the  Parish  of 
St.  George  the  Martyr,  in  the  said 
County,  for  the  better  Mainte- 
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Thus,  in  the  10  Geo.  4,  c.  xxxii.  (local),  the  preamble  re* 
cites  the  litigation  which  had  taken  place  between  the  So- 
ciety of  Lincoln's  Inn  and  the  governors  and  directors  of 
the  poor  of  the  said  part  of  the  parish  of  St.  Andrew,  Hol- 
born,  and  the  parish  of  St.  George  the  Martyr,  (such  last- 
mentioned  parish  having  long  since  been  united  with  the  said 
part  [of  the  said  parish  of  St.  Andrew,  Hoi  bom,  for  the 
purpose  of  relieving  the  poor  and  some  other  parochial 
purposes);  and  a  series  of  local  acts,  the  1 1  Geo.  3,  c.  xxii., 
the  14  Geo.  S,  c.  xc,  the  39  Geo.  3,  c.  xxxix.,  and  the 
6  Geo.  4,  c.  clxxv.,  all  recognize  these  parishes  as  united. 
The  Poor  Law  Commissioners  themselves,  in  the  order 
they  have  made,  describe  these  parishes  as  St.  Andrew, 
Holborn-above-Bars,  united  with  St.  George  the  Martyr. 
These  parishes,  therefore,  are  to  all  intents  a  union ;  and 
although  the  definition  of  union  is  given  in  s.  109,  that 
was  not  intended  to  narrow,  but  to  extend  the  signification 
given  to  the  term ;  and  other  meanings  of  the  term  which 
had  been  previously  given  by  the  legislature,  were  not  in- 
tended to  be  excluded.  It  is  only  in  fact  upon  the  re- 
searches occasioned  by  this  motion,  that  the  Commissioners 
have  ascertained  the  history  of  these  parishes,  for  it  is  clear 
they  were  not  aware  of  it  at  the  time  they  made  their  order. 
In  their  opinion,  therefore,  as  in  that  of  the  legislature,  and 
of  all  the  world,  these  parishes  formed  a  union.  This 


nance,  Employment,  and  Regula- 
tion of  the  Poor  thereof ;  and  for 
regulating  the  Nightly  Watch 
thereof." 

S.  1  recited  the  prior  local  act 
of  39  Geo.  3,  and  repealed  it. 

S.  5  provided  for  an  annual 
meeting  of  the  inhabitants  of  the 
two  districts  for  the  election  of  fifty 
governors  and  directors  of  the  poor. 

The  10  Geo.  4,  c.  xxxii.  intituled 
"  An  Act  for  confirming  an  Agree- 
ment between  the  Treasurer  and 

V01-.  Iff, 


Masters  of  Lincoln's  Inn,  and  the 
Governors  and  Directors  of  the 
Poor  of  the  United  Parishes  of  St. 
Andrew,  Holborn-above-the-Bars, 
and  St.  George  the  Martyr,  Mid- 
dlesex." 

The  preamble  to  this  act  recited, 
that  the  parish  of  St.  George  the 
Martyr  had  been  long  since  united 
with  the  said  part  of  the  said  pa- 
rish of  St.  Andrew,  Uolborn,  for 
the  purpose  of  relieving  the  poor 
and  some  other  parochial  purposes. 

G 
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1838.      Court  has  already,  iu  the  case  of  the  Whitechapel  Union  (a), 
recognized  the  intention  of  the  legislature  to  make  distrac- 
ts       tion  between  populous  and  small  parishes,  in  the  mode  of 

The  Poor  applying  the  act :  and  in  the  former  case  of  Rex  v.  The 
Law  Commis-    rr  J    6  '  . 

sioners.     Poor  Law  Commissioners  (6),  Patteson  J.  pointed  out,  that 

it  was  the  intention  of  the  legislature  to  make  use  of  all 
existing  boards  of  guardians  and  directors.  Lord  Denman 
also  dwelt  on  the  express  enactments  to  be  found  in  the 
act  for  the  preservation  of  existing  institutions.  It  is  said 
these  parishes  are  only  divided  for  ecclesiastical  purposes ; 
but  a  parish,  as  defined  by  Johnson,  is,  "  the  particular 
charge  of  a  secular  priest;"  and  it  is  not  contended  that 
they  are  two  parishes  for  the  purposes  of  settlement. 
These  two  parishes,  therefore,  are  parishes  within  the 
meaning  of  the  act,  and  they  form  a  union  within  the  mean- 
ing of  the  act.  Accordingly,  to  make  a  change  in  their 
constitution,  the  consent  of  two-thirds  of  the  guardians  of 
the  existing  board  must  be  previously  obtained. 

Lord  Denman  C.  J. — This  is  an  application  for  a  cer- 
tiorari to  bring  up  an  order  made  by  the  Poor  Law  Com- 
missioners for  uniting  St.  Andrew,  Holborn-above-Bars, 
and  St.  George  the  Martyr,  with  the  liberty  of  Saffron  Hill, 
Hatton  Garden,  Ely  Rents,  and  Ely  Place.  This  order 
purports  to  be  made  under  s.  26  of  4  &  5  Will.  4,  c.  76. 
It  is  alleged,  however,  that  the  district  affected  by  the  order 
comes  within  the  exception  contained  in  s.  32,  and  that 
therefore  no  dissolution,  or  alteration  of  it,  or  additiou 
thereto,  shall  take  place,  unless  a  majority  of  not  less  than 
two-thirds  of  the  guardians  concur;  for  that,  by  several  local 
acts,  the  two  portions  of  the  district  are  treated  by  the 
legislature  as  a  union ;  that  the  term  union  is  constantly  ap- 
plied to  them,  and  therefore  that  it  comes  within  the  clause 
in  question.  We  have  already  come  to  two  decisions  upon 
this  act,  which  it  is  alleged  apply  to  the  present  case.  But, 


(a)  9  N.  &  P.  8. 


(6)  1  N.  &  P.  392. 
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in  my  opinion,  they  do  not.  In  the  first  case  (a),  we  held, 
that  the  act  did  not  apply  to  a  single  parish  with  a  local  ^  qoken 
board  of  guardians.  If  this  entire  district,  therefore,  com-  v. 
prebended  in  the  Commissioners'  order,  has  not  a  local  i^Commis- 
board  of  guardians,  the  decision  referred  to  does  not  touch  sionim. 
the  present  question.  It  is  then  said,  that  it  appears  by 
our  judgment  in  the  second  case  (6),  that  we  recogniied  a 
difference  of  intention  in  the  legislature,  between  the  pro- 
ceedings to  be  applied  to  populous  or  small  districts,  and 
that,  as  these  districts  are  large  and  populous,  we  should 
now  act  upon  this  distinction.  It  is  true  we  did  there 
observe  upon  the  reasons  which  might  have  induced  the 
legislature  to  exempt  a  parish  having  a  board  of  guardians 
from  the  clause  giving  the  Commissioners  power  to  make 
unions ;  but  we  entirely  disclaim  any  right  to  give  to  the 
words  of  the  legislature  a  meaning  different  from  their  natu- 
ral import,  in  order  to  make  them  accord  with  some  latent 
intention  that  may  be  supposed  to  have  existed.  In  acts  of 
general  bearing  like  these,  it  is  absolutely  necessary  to  con- 
strue words  according  to  their  obvious  meaning,  and  not  to 
take  the  unwarrantable  liberty  of  attributing  a  sense  to  plain 
words  different  from  their  natural  import. 

Another  argument  has  been  urged,  that  parliament  wished 
to  interfere  as  little  as  possible  with  existing  institutions. 
This  we  do  not  deny,  and  we  acted  upon  it  in  the  first  case 
already  noticed,  (a)  but  this  consideration  renders  it  impera- 
tive upon  us  to  see  what  was  the  existing  state  of  things 
in  the  parish  at  the  time  the  order  was  made.  Now  to  see 
whether  there  was  a  union  existing  here  within  the  meaning 
of  this  act,  we  must  look  at  s.  109,  (the  interpretation 
clause)  to  ascertain  the  import  of  the  word  union.  We 
there  find  that  it  is  to  include  any  number  of  parishes 
united  either  under  that  act,  or  under  Gilbert'*  act,  neither 
of  which  is  the  case  here;  or  thirdly,  any  parishes  incor- 

(a)  Rex  v.  The  Poor  Law  Com-       (b)  lies  v.  The  Poor  lam  Com- 
missioners, 1  N.  &  P.  371.  missianers,  2  N.  &  P.  8. 

G  2 
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porated  for  the  relief  or  maintenance  of  the  poor  under  any 
local  act.  Does  this  district  come  within  the  third  cate- 
gory ?  Are  these  parishes  incorporated  under  any  local 
act?  To  ascertain  that,  we  must  see  what  the  legislature 
means  by  the  word  parish.  By  the  same  clause,  parish  is 
construed  to  be  parish,  city,  district,  and  other  place,  or 
division  or  district  of  a  place  maintaining  its  own  poor. 
It  is  clear  that  neither  of  these  places  is  a  parish  in  any 
other  sense,  and  so  far  from  either  of  them  being  a  parish 
maintaining  its  own  poor,  each  is  a  mere  division  of  a  larger 
parish.  They  have  been  divided,  it  is  true,  for  ecclesiastical 
purposes,  but  neither  of  them  has  ever  been  called  upon 
to  maintain  its  own  poor.  I  therefore  think  that  the  ex- 
ception in  s.  32  does  not  apply,  and  accordingly  that  a  cer- 
tiorari ought  not  to  be  granted. 

Little  dale  J.— I  think  there  is  no  ground  for  this  ap- 
plication. It  appears  that,  prior  to  the  IS  &  14  Car. 2,  c.  13, 
the  parish  of  St.  Andrew,  Holborn,  was  one  entire  parish 
maintaining  its  own  poor.  Under  that  act  the  parish  was 
divided  into  three  liberties,  which  were  equivalent  to  town- 
ships, for  the  purpose  of  maintaining  their  respective  poor. 
Then,  under  the  10  Anne,  c.  11,  a  power  is  given  to  the 
Commissioners  for  Building  New  Churches,  to  parcel  out 
a  district  as  a  parish  for  ecclesiastical  purposes  only ;  and 
they  might  also,  under  s.  22,  make  an  effectual  and  perpe- 
tual division  of  such  parishes  or  districts  for  all  intents  and 
purposes  whatsoever ;  but  that  has  not  been  done  in  this 
case. 

The  parish  of  St.  George  the  Martyr  was  created  under 
this  act,  but  from  that  time  down  to  the  5  &  6  Will.  4,  c.  76, 
the  inhabitants  of  St.  George  the  Martyr  have  been  rated  to 
the  relief  of  the  poor  jointly,  one  assessment  has  been  con- 
tinued to  be  made,  not  only  on  the  inhabitants  of  St. 
George  the  Martyr,  but  also  on  the  inhabitants  of  the  parish 
of  St.  Andrew's-above-Bars.  It  is  true,  that  local  acts  have 
been  passed  from  time  to  time  relating  to  the  management 
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of  the  funds  to  be  raised  by  poor's  rate,  and  from  the  Ian-  1838. 
guage  of  some  of  them  it  would  seem  that  St.  George's  and 
St.  Andre w's-above- Bars  were  separate  parishes  ;  but  such 
language  in  local  acts  cannot  alter  the  constitution  of  St.  La^Commis- 
George  the  Martyr,  which  was  fixed  by  the  \0  Anne.  The  sioners. 
next  question  is,  whether  these  places  come  within  the  defi- 
nition of  separate  parishes  under  the  act.  Sect.  109  defines 
parish  to  be  any  place  maintaining  its  own  poor,  and  the  affi- 
davits clearly  negative  that  fact  with  regard  to  either  of  these 
parishes,  and  show  that  the  whole  district  of  St.  George  the 
Martyr  and  St.  Andrew's-above-Bars  maintain  their  poor 
jointly.  The  whole  district,  therefore,  comes  within  the  de- 
finition of  a  single  parish ;  and,  under  s.  26,  the  Commis- 
sioners have  the  power  to  unite  it  to  as  many  other  parishes 
as  they  think  proper.  This  case  is  clearly  within  s.  26, 
and  there  was  no  union  existing  to  bring  it  within  the  ex- 
ception of  s.  32. 

Williams  J, — I  am  entirely  of  the  same  opinion,  and 
though  the  conclusion  may  not  be  arrived  at  in  a  few 
words,  the  question  is  in  fact  a  very  short  one,  namely, 
whether  the  places  in  question  are  comprehended  within 
the  meaning  of  the  word  union  in  s.  32.  My  opinion 
is,  that  they  are  not ;  and  if  they  are  not,  it  is  conceded 
that  s.  26  gives  the  Commissioners  the  power  which  they 
have  assumed.  Two  kinds  of  parochial  divisions  have 
been  brought  under  our  notice  to-day,  one  under  the  sta- 
tute of  Car.  2,  for  purposes  relating  to  the  poor,  and  one  • 
under  10  Anne,  for  ecclesiastical  purposes  only.  Under 
a.  8  of  that  act,  it  appears  that  a  parish,  called  St.  George 
the  Martyr,  was  created  for  ecclesiastical  purposes  only; 
and  although,  under  s.  22,  a  division  might  have  been  made 
for  all  purposes  whatever,  nothing  to  that  effect  was  ever 
done,  as  has  already  been  pointed  out  by  my  brother  Little- 
dale.  As  far  therefore  as  respects  the  maintenance  of  the 
poor,  St.  George  the  Martyr  continued  to  be  a  portion 
of  the  parish  of  St.  Andrew's-above-Bars,  and  being  so,  it 
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was  not  a  parish  within  the  meaning  of  the  4  &  5  Will.  4, 
T^£^EV   c«  76,  s.  109.    The  next  question  arises  upon  the  word 
v.        union ;  and  I  must  say  I  cannot  accede  to  the  argument 
L^Couui*.  ^  ****  definiti°n  of  that  word  is  to  be  looked  for  out  of 
sioniRf.     the  interpretation  clause,  when  we  are  called  upon  to  inter- 
pret this  act.    A  union  of  parishes  for  other  purposes 
under  local  acts,  is  not  a  union  within  the  meaning  of  this 
statute,  which  confines  the  term  either  to  parishes  united  for 
any  purpose  under  its  own  provisions,  or  incorporated  under 
Gilbert's  act,  or  under  any  local  act  for  the  relief  of  the 
poor.    Within  no  one  of  these  definitions  does  the  present 
case  come ;  nor  is  either  of  the  places  in  question  a  parish 
within  the  meaning  used  in  the  act.    It  seems  to  me,  there- 
fore, that  s.  26  gives  the  Commissioners  power  to  make  the 
order  in  question,  and  that  there  is  nothing  in  s.  32  to  re- 
strain them. 


Coleridge  J. — I  think  this  is  a  very  clear  case,  and 
one  of  the  shortest  points  that  ever  came  before  the  Court. 
The  whole  question  is,  what  the  proper  designation  is  of  that 
portion  of  ground  described  in  the  title  of  the  6  Geo.  4,  as  that 
part  of  the  parish  of  St.  Andrew,  Holborn-above-Bars,  and 
the  parish  of  St.  George  the  Martyr.  It  is  conceded,  on  the 
one  hand,  that,  if  the  two  districts  I  have  mentioned  form  pro- 
perly a  union, the  Commissioners  cannot  interfere;  and,  on  the 
other  hand,  that  if  they  do  not  already  form  a  union,  the  Com- 
missioners have  power  to  unite  them  under  s.  26.  The  two 
arguments  mainly  relied  upon  to  exclude  the  Commissioners 
from  acting  were,  first,  that  the  information  brought  forward 
on  the  present  occasion,  as  to  the  history  of  this  district,  was 
not  known  to  the  Commissioners,  or  acted  upon  by  them;  but 
I  cannot  accede  to  that  argument ;  and  it  is  obvious  that  the 
Court  can  only  look  at  the  facts  as  they  present  themselves. 
The  other  argument  used  was,  that,  to  ascertain  what  the 
term  union  means,  reference  must  be  had  to  the  various 
local  acts  affecting  the  parish.  Whether  these  places  were 
ever  united  formerly,  I  do  not  think  it  at  all  necessary  to  exa- 
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mine,  aud  I  will  even  suppose  that  point  might  be  decided  in 
favour  of  those  who  resist  the  order.    But  on  the  construe-  ^  queen 
tion  of  the  word  union,  as  used  in  this  act,  it  is  obvious  v. 
there  must  be  a  plurality  of  parishes,  whatever  meaning  is  Law  Commis- 
to  be  given  to  the  word  parish.    Then,  on  looking  to  the  sioners. 
definition  of  the  word  parish  in  s.  109,  it  is  clear  that 
whether  it  be  a  district,  place,  or  parish.,  properly  so  called, 
k  must  be  a  division  maintaining  its  own  poor.  Supposing! 
for  argument's  sake,  that  St.  George  the  Martyr  might  come 
within  this  definition,  on  looking  to  the  other  member  of  that 
which  is  alleged  to  constitute  a  union,  namely,  St.  An- 
drewVabove-Bars,  it  is  quite  clear  that  that  district  has 
never  maintained  its  own  poor.    But  if  so,  there  is  a  want 
of  those  component  parts  which  the  term  union  implies  $ 
and  ex  concessit,  the  argument  founded  on  the  exception  in 
s.  32  falls  to  the  ground. 

Rule  discharged. 


Webb  v.  Baker.  Friday, 

.  January  1 9th. 

ASSUMPSIT.    The  declaration  stated  that  the  defend-  On  a  demurrer 

"ant,  on  &c,  was  indebted  to  the  plaintiff  for  goods  sold.  to  a  ™hole  de~ 

deration,  con* 

The  secoud  count  was  on  an  account  stated.    Special  de-  taining  several 
murrer  to  the  whole  declaration,  assigning  for  cause  that  gount'is'goad 
the  declaration  was  informal  in  not  stating  any  time  at  which  the  plaintiff  is 

the  account  was  stated.  juffntV 

herally. 

Humfrey,  in  support  of  the  demurrer,  acknowledged  that,  ij^^Baman 

as  the  demurrer  was  to  the  whole  declaration,  he  could  not  c- J«>  whether 

a  count  on  an 

support  it,  after  the  case  of  Ferguson  v.  Mitchell  (a),  and  account  stated 
Com.  Dig.  Pleader,  (Q  3);  but  he  contended  that  as  no  time  J?rd^tu™"e 
was  necessary  to  be  alleged  in  the  count  for  goods  sold,  ring  the  time 
he  was  entitled  to  the  costs  ou  that  issue;  Lane  v.  Thd-  J^te(L  ^ 
well(b). 


(a)  3  C.  M.  Sc  R.  687. 


(6)  1  M;  &  W.  Ha 
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1838.  Shee,  contra^  relied  on  Ferguson  v.  Mitchell  (a)  and  Serjt. 

Williams's  note  to  Duppa  v.  Mayo  (b).  [Coleridge  J. 
Serjt.  Williams  refers  to  Com.  Dig.  Pleader  (Q  3),  for  the 
position,  but  Comyn  refers  to  the  principal  case  in  Saunders, 
where  the  point  was  not  decided,  but  only  put  arguendo 
by  counsel.]  Powdick  v.  Lyon  (c)  and  Spyer  v.  Thelwell{d), 
are  also  authorities  that  a  demurrer  to  the  whole  declara- 
tion, where  one  count  is  good,  entitles  the  plaintiff  to  judg- 
ment, and  costs  follow  as  a  matter  of  course. 

Lord  Denman  C.  J. — On  the  authority  of  those  cases 
in  the  Exchequer,  I  think  the  plaintiff  is  entitled  to  judg- 
ment generally.  At  the  same  time  I  cannot  at  all  see, 
upon  principle,  why  time  is  more  necessary  to  be  averred 
on  the  account  stated,  than  in  the  count  for  goods  sold. 

Littledale,  Williams  and  Coleridge  Js.  concurred. 

Judgment  for  the  plaintiff. 

(«)  2  C.  M.  &  It.  687.  (c)  11  East,  565. 

(6)  1  Wms.  Saund  285  b,  n.  (9).        (d)  2  C.  M.  &  R.  692. 


Binns  and  others,  Assignees  of  Harrison,  an  Insolvent 

tuesdoy,  Debtor,  v.  Towsey. 
January  23c/. 

A  deed  of  as-  Assumpsit  for  money  had  and  received,  and  on  an 

aTinrolvent  account  stated.    Plea,  non-assumpsit.    At  the  trial  before 

of  all  his  ef.  Lord  Denman  C.  J.,  at  the  sittings  after  Trinity  term,  in 

benefit  of  his  Middlesex,  1336,  it  appeared  that  the  plaintiffs  claimed  as 

ecuted  during  the  assiSnees  of  the  Rev-  S-  H-  Harrison,  who  had  peti- 

his  imprison-  tioned  for  his  discharge  under  the  Insolvent  Debtors'  Act, 

cTsidit  on  the  17lh  June' 1835' and  was  di»charged  on  3rd  Decern- 

and  without  ber  following.  The  defendant  produced  a  deed  of  assign- 
pressure  from 

any  creditor,  is  voluntary,  and  void  under  the  7  Geo.  4,  c.  57,  s.  82< 
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roent,  made  by  Mr.  Harrison  whilst  he  was  confined  in 
Southampton  prison  for  debt,  on  14th  November,  1834. 
By  this  deed  Mr.  Harrison  assigned  all  his  property,  goods, 
chattels,  and  effects,  (except  the  interest  on  2096/.  three 
per  cents.)  to  the  defendant  and  others,  in  trust  to  pay  all 
his  creditors  who  should  come  in  under  the  deed.  The 
defendant  was  the  acting  trustee  under  this  deed,  and  the 
money  sought  to  be  recovered  had  come  to  him  in  that  capa- 
city. The  defendant  contended,  that  as  this  assignment  was 
for  the  benefit  of  all  the  creditors,  the  case  of  Davies  v. 
Acocks(a)  shewed  that  the  deed  was  not  void.  The  Lord 
Chief  Justice  was  of  this  opinion,  and  gave  the  defendant 
liberty  to  move  to  enter  a  nonsuit,  the  verdict  having  passed 
for  the  plaintiffs. 

Blackburn,  in  the  ensuing  term,  obtained  a  rule  accord- 
ingly ;  against  which 

Cressivell  and  Cleasby  now  shewed  cause.  The  ground 
assigned  by  part  of  the  Court,  in  Davies  v.  A  cocks  (a),  that 
a  deed  of  assignment  by  an  insolvent  for  the  benefit  of  all 
his  creditors  is  not  void,  was  not  necessary  for  the  decision 
of  that  case,  and  is  clearly  not  warranted  by  the  terms  of 
7  Geo.  4,  c.57,  8. 32;  for  that  statute  speaks  of  assignments 
to  any  creditor  or  creditors.  Alderson  B.  differed  from  the 
rest .  of  the  Court,  and  suggested  that  the  creditors  of  an 
insolvent  had  a  right  to  have  his  estate  administered  ac- 
cording to  the  provisions  of  the  act  of  which  he  takes  the 
benefit.  If  such  an  assignment  as  this  were  allowed  to 
operate,  the  creditors  would  be  in  a  much  worse  position 
than  if  the  assignment  were  made  under  the  act :  for  in- 
stance, sect.  30  transfers  to  the  provisional  assignee  of  the 
Court  all  goods  which  the  insolvent,  by  the  consent  of  the 
true  owner,  had  in  his  possession.  So,  under  sect.  35,  the 
assignees  have  various  powers  given  and  restrictions  placed 
upon  them,  all  of  which  are  very  much  for  the  benefit  of 
creditors.    Besides,  the  assignment  under  the  act  is  for 

(a)  t  C.  M.  &  R.  461. 
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the  benefit  of  all  the  creditors ;  whereas  the  present  is  only 
for  such  as  choose  to  come  in. 

An  assignment  like  the  present,  therefore,  defeats  the 
intention  of  the  Insolvent  Debtors'  Act.  The  only  diffi- 
culty arises  on  the  construction  of  sect.  32,  that  such  deeds 
of  assignment  are  not  to  be  deemed  void  "  unless  made 
within  three  months  before  the  commencement  of  such  im- 
prisonment;" whereas  this  deed  was  made  whilst  the  insol- 
vent was  in  prison.  This  clause  has  been  under  discussion 
in  the  Court  of  Exchequer  in  Beck  v.  Smith  (a),  and 
Parke  B.  held  that  these  words  must  mean  "  within  a 
period  commencing  three  months  before  the  imprisonment/' 
If  this  be  not  the  right  reading,  it  would  exclude  all  convey- 
ances made  during  the  imprisonment,  which  would  be 
clearly  contrary  to  the  intention  of  the  act. 

Cottingham,  contrA.  This  case  is  governed  by  Dairies  v. 
Acocks  (ft).  An  assignment  by  an  insolvent  in  favour  of  all 
his  creditors  cannot  be  fraudulent.  But  for  the  express 
provision  of  the  act,  it  would  not  be  fraudulent,  if  it  were 
even  in  favour  of  a  particular  creditor :  Holbird  v.  Ander- 
son (c),  Pickstock  v.  Lyster(d).  The  argument  on  the  other 
side  proceeds  entirely  on  the  difference  of  distribution  of 
an  insolvent's  property  under  one  assignment  and  the  other; 
but  that  argument  failed  in  Davits  v.  Acocks  (b).  It  was 
not  left  to  the  jury  to  say  whether  this  assignment  was  made 
with  a  view  of  petitioning  the  Court  for  his  discharge,  and 
it  was  made  nearly  a  year  before  he  actually  petitioned. 
The  enacting  clause,  sect.  32,  only  makes  void  those  deeds 
which  are  made  within  three  months  of  the  commencement 
of  an  imprisonment,  which  this  was  not. 

Lord  Denman  C.  J. — This  is  a  deed  of  assignment, 
executed  by  an  insolvent  debtor  for  the  benefit  of  his  cre- 
ditors ;  and  the  question  is,  whether  it  is  void.    By  sect.  32, 

(a)  S  M.  &  W.  196.  (c)  5  T.  R.  235. 

(b)  1  C,  M.  &  R.  461.  (d)  3  M.  &  S.  37 1. 
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every  deed  made  by  such  insolvent  voluntarily,  before  or 
after  his  imprisonment,  is  declared  to  be  fraudulent  and 
void  as  against  the  provisional  assignee.  This  deed  was 
made  without  consideration,  and  therefore  was  voluntary, 
which  brings  it  within  all  the  enacting  portions  of  the 
clause.  But  there  is  a  provision  that  such  deeds  shall  not 
be  void,  unless  made  within  three  months  before  the  com* 
meucement  of  such  imprisonment,  or  with  the  view  of  peti- 
tioning the  Insolvent  Debtors'  Court  for  a  discharge.  I  do 
not  think  that  proviso  applies  to  a  deed  made  after  the  im- 
prisonment has  commenced.  The  enacting  portion  of  the 
clause  applies  to  deeds  whenever  made;  and  I  think  the 
exception  (which  is  not  incorporated  in  the  enacting  portion) 
must  be  confined  to  the  two  cases  expressly  pointed  out. 
This  construction  is  consistent  with  the  ruling  in  Davie*  v. 
Acock*  (a);  for  the  argument  there  was,  that  the  deed  was 
fraudulent,  because  it  was  voluntary;  but  the  Court  said  it 
was  not  voluntary,  and  cited  the  case  of  Amell  y.  Bean(b)9 
where  Tindal  C.  J.  distinguishes  between  voluntary  and 
fraudulent,  and  defines  the  former  of  these  two  terms.  I 
therefore  think  we  are  not  at  all  clashing  with  the  decisions 
when  we  hold  that  this  deed  is  void. 

Little  dale  J. — The  first  question  here  is,  whether 
this  deed  was  voluntary  or  not.  A  deed  is  voluntary  when 
mode  without  consideration ;  and  it  appears  that  the  insol- 
vent gave  up  all  his  property  without  consideration :  there- 
fore so  far  it  was  voluntary.  But  then  there  is  a  question, 
whether  it  was  made  under  the  pressure  of  any  creditor,— 
of  which  there  is  no  appearance.  If  neither  of  these  two 
cases  occur,  a  deed  like  the  present  is  voluntary,  withiu  the 
?  Geo.  4,  c.  57,  s.  52.  Then  comes  the  proviso;  and  the 
question  is,  whether  it  applies  to  assignments  made  after 
the  imprisonment  has  commenced.  The  question  was  not 
left  to  the  jury,  whether  it  was  made  with  a  view  of  petition- 

(a)  1  C.  M.  &  R.  401.       (6)  8  Bing.  91;  S.C.  1  M.  &  Scott,  151. 
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ing  the  Court;  therefore  that  point  does  not  avail.  The 
point  therefore  arises  on  the  first  part  of  the  exception. 
This  deed  certainly  does  not  come  within  the  express  words 
of  the  act ;  for  it  was  not  made  within  three  months  before 
the  commencement  of  the  imprisonment :  but  I  think,  to 
satisfy  that  exception,  the  deed  should  be  made  more  than 
three  months  before  the  imprisonment  commences :  for,  as 
the  former  part  of  the  clause  extends  to  all  deeds  made  at 
any  time,  without  regard  to  any  view  as  to  petitioning  the 
Court,  if  the  exception  were  to  exclude  all  assignments 
made  during  the  imprisonment,  the  enactment  would  be 
almost  wholly  nugatory. 

Williams  J. — I  am  of  the  same  opinion.  The  language 
of  sect.  32  is  very  indistinct  and  inaccurate.  The  first  part 
of  the  section  renders  void  the  voluntary  assignments  of  a 
prisoner  made  before  or  after  his  imprisonment,  but  the 
words  of  the  proviso  only  seem  to  apply  to  assignments  made 
within  three  months  before  the  commencement  of  such  im- 
prisonment. I  think,  however,  that  this  was  clearly  a  vo- 
luntary conveyance  within  the  enacting  clause  of  the  section, 
and  therefore  void. 

Coleridge  J. — There  are  two  questions  in  this  case; 
first,  whether  this  deed  is  within  the  enacting  clause  of 
sect.  32,  and,  second,  whether  it  is  taken  out  of  it  by  the 
exception.  With  regard  to  the  first  point,  on  comparing 
the  facts  with  the  terms  of  the  enacting  clause,  this  appears 
to  be  the  case  of  an  insolvent  debtor,  who,  after  his  impri- 
sonment, makes  an  assignment  of  his  property  for  the  benefit 
of  his  creditors.  In  order  to  bring  such  an  assignment 
within  the  act,  the  conveyance  must  be  voluntary.  Tindal 
C.  J.  gives  the  correct  definition  of  u  voluntary"  in  Arnell 
V.  Bean  (a),  viz.  that  it  denotes  either  an  assignment  made 
without  such  valuable  consideration  as  is  sufficient  to  in- 
duce a  party  acting  really  and  bond  jide  under  the  influence 

(a)  8  Bing.  91 ;  &  C.  1  M.  &  Scott,  151. 
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of  such  considerations,  or  an  assignment  made  in  favour  of  1838. 
a  particular  creditor  spontaneously,  and  without  any  pres-      ^  ^ 
sure  on  his  part  (o  obtain  it.    In  (hat  case  no  fraud  was  v. 
suggested,  and  the  Court  thought,  under  the  circumstances,  Towsey. 
the  conveyance  was  not  voluntary.    In  this  case  I  under- 
stand the  assignment  to  have  been  for  the  benefit  of  all  the 
creditors.  But  as  sect.  32  expressly  says  assignments  made 
to  "  any  creditor  or  creditors,"  it  is  clear  that  that  circum- 
stance alone  does  not  exclude  it  from  the  words  of  the  act. 
The  second  question  then  is,  whether  this  case  is  within  the 
exception.    It  certainly  was  not  made  within  three  months 
before  the  commencement  of  the  imprisonment ;  and  if  any 
point  had  been  left  to  the  jury  as  to  its  having  been  made 
with  a  view  of  petitioning  the  Court,  they  probably  would 
have  found  that  it  was  not.    I  think,  however,  that  the 
former  exception  applies  only  to  assignments  made  before 
the  imprisonment.   There  was  an  obvious  reason  for  select- 
ing the  commencement  of  the  imprisonment  as  a  term  from 
which  to  decide  the  question  whether  the  conveyance  was 
fraudulent  or  not,  because  the  time  at  which  such  convey- 
ance is  made  throws  the  greatest  light  upon  the  question. 
But  when  once  an  insolvent  is  in  prison,  I  think  the  act 
makes  whatever  deed  he  executes  void,  because  it  serves  in 
some  way  or  other  to  defeat  the  provisions  of  the  act. 


Rule  discharged. 
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^idayt  Banks  v.  Angell  and  Rawltngs. 

January  19/ A. 

1.  In  an  REPLEVIN,  for  that  the  defendant, on  &c.,  at  the  parish 
21°Hct.08,  c.6  °f  L.  in  the  county  of  S.,  in  a  certain  close  there,  took  the 

I9,  thede-  goods  and  chattels,  to  wit,  part  of  a  rick  of  hay  of  the 
fendantmust    *  r  '  . 

allege  in  ihe     plaintiff,  &c.    The  defendants  avow  and  make  cognizance 

the  defendant  of  the  taking  the  ,aid  g°°d8  and  chattels  in  the  said  close 
is  seised  of  the  in  which  &c,  because  they  say  that  a  certain  person  or 
&c.^8  *n  w*"°h  persons  to  the  defendants  unknown,  for  a  long  time,  to 
*•  In  an  ^  wit,  for  the  space  of  one  year  next  before  &c,  and  from 
il&o.8,c.l9,  thence  until  and  at  the  said  time  when  &c,  held  and  en- 

the  defendant  ioye^  fa  8a;d  c]ose  jn  which  &c,  with  the  appurtenances, 
must  shew  a    J  J  rr  _.„. 

privity  ex-      as  tenant  or  tenants  thereof,  to  the  defendant  William 

WmselfanT611  A*gell>  under  and  bv  virlue  of  a  certain  demise  of  the 
the  tenant  on  ggid  close  in  which  &c,  together  with  the  premises  there- 
kisnot suffi-  tofore  made,  by  one  John  Angell  to  one  William  Wes- 

cient  to  state  combe,  for  a  certain  term  of  years,  which  was  not  then  and 
that  certain  .  . 

persons  un-     is  not  yet  expired,  at  a  certain  yearly  rent,  to  wit,  the  yearly 

known  are  te-  rent  of  l00l  payable  half-yearly,  on  the  25th  day  of  March 
nants  to  the  r  J  . 

defendant       and  the  29th  day  of  September  in  every  year,  the  said 

bylrne  J6™*86  Pcrson  or  persona  being  a  person  or  persons  to  whom  all 

to  W.  W.,  the  the  estates,  interest,  and  term  of  years  of  the  said  William 

termPofewhich  Wescombe,  of  and  in  the  said  close  in  which  &c.  had  come, 

had  vested  in  an(j  jn  whom  the  same,  during  all  the  time  aforesaid,  was 
these  persons 

unknown.  legally  vested  by  assignment  thereof  before  that  time  duly 

the  defendant  made*  and  because  ^e  sum  of  100/.  of  the  rent  aforesaid, 

avowed  that  for  the  space  of  one  year,  ending  as  aforesaid,  on  &c,  and 

to^he^a'nu8  ^rom  thence  untf  and  al  tne  said  time  when  &c.  was  due 
unknown  held  and  in  arrear  from  the  said  last-mentioned  person  or  persons 
which  &c.  as    to  the  said  defendant  William  Angell,  under  and  by  virtue 

defendant  ^  °^  ^e  S3*^  dem*se  '  ^e  t'le  sa*d  defendant  William  Angell, 
under  a  de-  in  his  own  right,  well  avows,  and  the  said  defendant  Wil- 
mise  from  one 

J.  A.  to  W.  W.  for  a  terra  unexpired,  and  that  the  interest  of  W.  W.  in  the  term  had 
come  to  the  said  persons  unknown,  and  that  the  rent  was  in  arrear  to  the  said  defendant : 
— Held,  that  the  avowry  was  not  good  under  either  of  the  above  statutes,  or  under  both 
of  them  taken  together. 

4.  When  the  declaration  in  replevin  does  not  sufficiently  specify  the  goods  and  chattels, 
and  the  place  in  which  they  are  taken,  the  defect  is  cured  by  an  avowry  justifying  the  taking 
of  the  said  goods  and  chattels  in  the  said  place,  even  though  the  avowry  be  a  bad  plea. 
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liam  Ingram  Rowlings,  as  bailiff  of  the  said  defendant 
William  Angell,  well  acknowledges  the  taking  of  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  in  the 
said  close  in  which  &c,  and  justly  &c,  as  for  and  in  the 
name  of  a  distress  for  the  said  rent  so  due  and  in  arrear  to 
the  said  defendant  William  Angell  as  aforesaid,  and  which 
still  remains  due  and  unpaid ;  and  this  they  the  said  de- 
fendants are  ready  to  verify :  and  the  said  defendant  Wil- 
liam Angell,  in  his  own  right,  further  well  avows,  and  the 
said  defendant  William  Ingram  Rowlings,  as  bailiff  of  the 
said  defendant  William  Angell,  further  acknowledges  the 
taking  of  the  said  goods  and  chattels  in  the  said  declaration 
mentioned,  in  the  said  close  in  which  &c,  and  justly  &c. : 
and  the  said  plaintiffs  further  avow  &c,  because  they  say 
that  a  certain  person  or  persons  to  the  defendants  unknown, 
for  a  long  time,  to  wit,  for  the  space  of  one  year  next 
before  and  ending  on  the  29th  day  of  September,  1832, 
and  from  thence  until  and  at  the  said  time  when  &c,  held 
and  enjoyed  the  said  close  in  which  &c,  with  the  appur- 
tenances, as  a  tenant  or  tenants  thereof  to  the  said  defend- 
ant William  Angell,  under  and  by  virtue  of  a  certain  demise 
thereof,  together  with  certain  other  premises  theretofore 
made  by  one  John  Angell  to  one  William  Wescombe  for  a 
certain  term  of  years  which  was  not  then  and  has  not  yet 
expired,  at  and  under  a  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  100/.,  payable  by  equal  half-yearly  payments, 
that  is  to  say,  on  the  feast  day  of  the  Annunciation  of  the 
Blessed  Virgin  Mary,  and  of  St.  Michael  the  Archangel,  in 
every  year ;  and  of  which  said  rent  a  large  yearly  sum,  to 
wit,  the  yearly  sum  of  20/.,  during  all  the  time  aforesaid, 
was  and  is  a  fair  and  just  apportionment  in  respect  of  the 
said  close  in  which  &c.,  and  part  of  the  said  other  pre- 
mises ;  and  which  said  person  or  persons  who  so  held  as 
tenant  or  tenants  as  aforesaid,  was  or  were,  during  the  time 
aforesaid,  a  person  or  persons  to  whom  all  the  estate  and 
interest  and  term  of  years  of  the  said  William  Wescombe  of 
and  in  the  said  close  in  which  &c.,  had  come,  and  in  whom- 
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the  same,  during  all  the  time  aforesaid,  was  vested  by  as* 
signment  thereof  before  that  time  duly  made,  and  because 
the  sum  of  20/.,  being  a  just  and  fair  apportionment  of  the 
said  rent  in  respect  of  the  said  close  in  which  &c.,  and  the 
said  last-mentioned  part  of  the  other  premises  so  demised 
as  aforesaid,  and  which  said  last-mentioned  part  was  also, 
during  all  the  time  aforesaid,  held  of  the  said  defendant 
William  Angell,  under  and  by  virtue  of  the  said  demise, 
for  the  space  of  one  year  ending  as  aforesaid,  on  the  said 
29th  day  of  September,  1832,  and  from  thence  until  and  at 
the  said  time  when  &c.  was  due  and  in  arrear  to  the  said 
defendant  William  Angell,  under  and  by  virtue  of  the  said 
demise,  the  said  defendant  William  Angell,  in  his  own 
right,  well  avows,  and  the  said  defendant  William  Ingram 
Rowlings,  as  bailiff  of  the  said  defendant  William  Angell, 
well  acknowledges  the  taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in  the  said  close  in  which 
&c,  and  justly  &c,  as  for  and  in  the  name  of  a  distress  for 
the  said  apportionment  of  the  rent  so  due  and  in  arrear  to 
the  said  defendant  William  Angell  as  aforesaid,  and  which 
still  remains  due  and  unpaid ;  and  this  the  said  defendants 
are  ready  to  verify  &c. 

Demurrer.  Causes  assigned,  that  neither  of  the  avowries 
and  cognizances  demurred  to  states  who  held  the  premises 
as  tenant  or  tenants,  or  from  whom  in  particular  the  rent 
distrained  for  was  due  :  that  they  are  not  framed  either  at 
common  law  or  according  to  the  statute  11  Geo.  2,  c.  19, 
8.  22 :  that  the  last  avowry  and  cognizance  does  not  state 
that  the  apportionment  of  rent  distrained  for  was  due  from 
any  person :  and  also  the  several  grounds  of  demurrer  and 
matters  of  law  set  forth  in  the  special  grounds  of  demurrer: 
and  also  that  it  is  not  stated  in  either  of  the  said  avowries 
and  cognizances  that  William  Angell  ever  had  the  reversion 
expectant  upon  the  determination  of  the  term  of  years 
therein  mentioned,  and  no  title  is  in  either  of  those  avowries 
and  cognizances  deduced  to  him  to  such  reversion ;  nor  is 
it  in  either  of  those  avowries  or  cognizances  alleged  that  he 
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was  ever  possessed  of  the  rents  in  those  avowries  and  cog- 
nizances, or  either  of  them,  mentioned,  by  the  hands  of  any  n 

.    .  .  .  .  Banks 

tenant,  nor  is  it  therein  alleged  that  the  premises  therein  v. 

mentioned  were  within  any  fee  or  seigniory  of  the  said  ondauotiier 
William  Angell,  according  to  the  statute  21  Hen.  8,  c.  19, 
9.  2. 


Channelly  in  support  of  the  demurrers.   These  avowries  First  point: 

are  of  the  first  impression,  and  are  good  neither  at  common  under°2\ilen. 

law  nor  under  the  statutes.    The  21  Hen.  8,  c.  19,  enables  8vc.i9,must 

the  lord  to  make  avowries  upon  the  land  without  naming  fands  tn  be 

the  tenant.    Section  2  enacts,  that  wheresoever  any  manor  J*11]1,111-1110 

J  lord  s  fee, 

lands,  tenements,  and  other  hereditaments,  be  holdeu  of 

any  manor  person  or  persons,  by  rents,  customs,  or 
services,  that  if  the  lord  of  whom  any  such  manor  lands  &c, 
be  so  holden  &c.,  distrain  upon  the  same  manors,  lands  &c. 
be  may  avow  &c,  upon  &c.,  so  holden  as  in  lands  within  his 
fee  or  seigniory,  without  naming  of  any  person  certain  to  be 
tenant  of  the  same.  But  this  statute  only  applies  to  mano- 
rial lands  holden  of  a  superior  lord,  or,  at  all  events,  to 
lands  holden  by  a  tenant  in  fee.  This  appears  from  Co. 
Litt.  268  a,  and  269  b.  Littleton  (s.  457)  speaks  of  very 
lord  and  very  tenant,  and  Lord  Coke  says  this  is  to  be  un- 
derstood of  a  lord  in  fee  simple  and  of  a  tenant  of  like 
estate ;  and  throughout  the  comment  on  the  section  he  treats 
the  tenant  as  one  holding  in  fee.  So  in  Comyn's  Dig.  Pleader, 
Pleading  in  Replevin  (3  K  15),  where  it  is  laid  down  that 
"  since  the  21  Hen.  8,  c.  19,  he  (the  lord)  need  not  allege 
any  certain  tenant ;"  this  position  follows  an  enumeration 
of  services  for  which  avowry  may  be  made,  as  rent  service, 
homage,  heriots  &c,  which  shews  that  in  all  the  cases 
where  avowry  may  be  made  without  naming  the  tenant,  a 
tenant  in  fee  is  contemplated.*  The  case  iu  1  Lev.  SOI  (a), 
which  is  cited  for  Corny ris  position,  confirms  this  view,  as 
in  that  case  the  avowry  was  in  respect  of  homage.  The 

(a)  Lacy  v.  Fisher,  1  Leon.  301;  S.  C.  as  Lucy  v.  Fithcr,  Cro.  Eliz. 
14G. 

VOL.  HI.  H 
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1838.      avowry  is  also  bad  under  this  statute  for  not  alleging  seisin 
in  the  defendant ;  Com.  Dig.  ut  sup. ;  BucknaFs  case  (a), 
v.         Gilbert  on  Rep.  182:  or  that  the  lands  were  held  as  within 
and  another         ^ee  m^  seigniory.    The  avowry  states  that  certain 
persons  unknown  held  the  close  in  which  &c.  as  tenants, 
to  the  defendant  under  a  lease  made  by  one  John  Angell, 
but  there  is  no  allegation  that  the  defendant  was  seised  in 
fee  of  this  close.    The  most  that  can  be  made  of  the  aver- 
ment is,  that  the  reversion  in  the  lease  had  come  to  the  de- 
fendant; but  that  is  very  different  from  a  seisin  in  fee. 
The  defendant,  therefore,  has  not  shewn  any  right  to  dis- 
train under  21  Hen.  8,  c.  19. 
Second  point:      Nor  can  the  avowry  be  sustained  under  the  11  Geo.  2, 

under^hTii  c-  l9>  *'  22«  The  first  Part  of  that  c,aU8e  enable8  defend- 
Geo.  2,  c.  19,  ants  in  replevin  to  avow  generally,  that  the  plaintiff  in 
name  of  the  replevin,  or  other  tenant  of  the  lands  whereon  the  distress 
tenant.  was  Inade,  enjoyed  the  same  under  a  grant  or  demise  at 

such  a  certain  rent,  without  setting  forth  any  title  in  the 
landlord.  But  this  clause  requires  the  name  of  the  tenant 
to  be  stated ;  the  statute  was  only  passed  to  obviate  the 
necessity  of  stating  the  landlord's  title.  In  Syllivan  v. 
Stradling  (b)  the  form  of  an  avowry  is  given ;  and  doubts 
were  entertained  there  whether  this  act  applied  to  a  stranger 
at  all.  The  remainder  of  the  clause  in  section  22  enables  the 
landlord  to  avow  that  the  place  where  the  distress  was  taken 
was  parcel  of  such  certain  tenements  held  of  such  honor, 
lordship,  or  manor,  for  which  tenements  the  rent  was  due, 
without  setting  forth  the  landlord's  title.  If  it  had  been 
alleged  that  the  defendant  was  seised  in  fee  of  the  place  in 
which  &c,  then  perhaps  the  2\  Hen.  8  might  have  been 
incorporated  with  this  statute,  so  as  to  have  made  this 
avowry  good. 

^certwntyin  But  obJeclion  wi"  probably  be  made  to  the  declaration, 
a  declaration  that  the  close  is  not  particularly  described,  and  that  "  rick 
dis^n^Tiid  °^  nay"  }s  not  sufficiently  certain.    The  defect,  if  any,  is 

the  place  cured  by  pleading  over.  The  defendant  shews  that  he  is 
where,  cured 

by  pleading  (a)  9  Rep.  33  b.  (6)  2  Wils.  C08. 

over. 
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not  misled,  for  he  acknowledges  the  taking  of  the  goods  in 
the  said  close.  The  description  in  replevin  was  formerly 
required  to  be  much  more  strict,  but  now  the  certainty 
that  is  sufficient  in  trover  or  trespass  is  also  sufficient 
in  replevin,  if  the  defect  be  not  pointed  out  on  special 
demurrer.  This  appears  from  the  cases  cited  by  Serjt. 
Williams  in  his  note  to  Taylor  v.  Wells  (a),  and  parti- 
cularly from  Kempston  v.  Nelson  (b).  The  certainty  re- 
quired in  replevin  as  to  the  goods  taken,  was  to  enable  the 
sheriff  to  make  a  return ;  but  it  was  held  in  those  cases, 
that  the  sheriff  is  not  bound  to  execute  the  writ  of  deli- 
very unless  somebody  attend  to  point  out  the  things  to 
be  delivered.  Bullythorpe  v.  Turner (c)  also  shews,  that 
the  defect  arising  from  the  uncertainty  of  place  in  the  de- 
claration is  cured  by  pleading  over,  and  the  learned  editor 
of  Willes  has  collected  in  a  note  to  that  case  the  authorities, 
which  shew  that  the  law  is  the  same  as  to  uncertainty 
in  the  goods.  In  Butler's  Nisi  Prius,  p.  53  a,  both  points 
are  stated,  namely,  that  a  want  of  certainty  as  to  the  things 
distrained,  and  as  to  the  place  where,  is  only  bad  on  demurrer, 
and  is  made  good  by  avowry  ;  and  for  this  he  cites  Moore 
v.  Clypsam  (d),  Reade  v.  Hawke  (*),  and  the  above  case  in 
Willes  (c). 

Peacock  contriL  The  avowries  are  unusual  in  not  stating 
the  name  of  the  tenant ;  but  the  circumstances  of  this  case 
are  also  unusual.  It  is  not  often  the  case  that  a  landlord 
it  ignorant  of  the  name  of  his  tenant,  but  that  must  happen 
occasionally  in  the  case  of  old  leases,  where  the  original 
tenants  are  dead,  and  the  leases  have  been  assigned.  The 
avowries  are  good  under  the  £1  Hen.  8,  for  that  statute 
enables  the  lord  to  distrain  on  lands  holden  of  him,  as  on 
lands  within  his  fee,  and  it  sufficiently  appears  here  that 
these  lauds  are  holden  of  the  defendant.    If  it  should  be 

(«)  «  Wins.  Saund.  74.  (d)  Aleyn,  35 ;  5.  C.  Sty.  71. 

(6)  Bac.  Abr.  Replevin  (H).  (e)  1  Hob.  16 ;  S.  C.  Godb.  186. 

(c)  Willes,  476,  n.(a). 
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IB 38.       thought  that  the  defendant's  title  as  landlord  is  not  suffi- 
V^N^/     ciently  stated,  that  is  cured  by  the  1 1  Geo.  2,  which  allows 
v.         the  defendant's  title  to  be  stated  generally.    It  is  true  that 
nnd*  noliier.  at  common  law  a  seisin  must  be  alleged,  Co.  Lilt.  268  a, 
but  that  is  only  when  the  commencement  of  the  rent  does 
not  appear  by  the  avowry  (a).    [Coleridge  J.  How  do  you 
shew  a  holding  by  the  defendant  at  all,  for  the  lease  is 
stated  to  have  been  granted  by  John  Angel  I,  and  you  do 
not  shew  any  connection  between  John  Angell  and  the 
Fourth  point:  defendant?]    That  certainly  is  a  difficulty,  and  it  would  be 
^!od Vnde7the  ^ata'  as  an  avowrv  at  common  law ;  but  it  is  helped  by 
two  statutes     ]  i  Geo.  2,  for  persons  unknown  are  stated  to  be  tenants  to 
taken  together.  ^  defendant  under  that  lease.    The  21  lien.  8  got  rid  of 
the  difficulty  of  landlords  naming  the  persons  holding  lands 
as  tenants,  and  was  passed  to  enable  them  to  avow  upon  the 
land;  the  11  Geo.  2  was  enacted  to  relieve  landlords  from 
another  difficulty,  viz.  that  of  deducing  their  title,  but  not 
to  impose  on  them  that  difficulty  which  had  been  removed 
by  the  21  Hen,  8;  the  avowries,  therefore,  taken  under  the 
two  statutes  together,  are  good.    But  they  are  good  under 
Second  point,  the  11  Geo.  2,  c.  19,  alone.    It  is  a  rule  in  pleading,  that 
the  names  of  parties  are  to  be  given  in  the  pleadings ;  but 
if  the  name  of  a  party  is  unknown  to  the  party  pleading,  it 
is  sufficient  to  make  an  allegation  to  that  effect,  and  that  is 
as  good  as  setting  forth  his  name ;  Stephen  on  Pleading, 
353, 2d  edit.,  Berkley  v.  Thomas  (b),  Partridge  v.  Strange  (c), 
Hartley  v.  Hering{d),  Rex  v.  De  Berenger(e),  and  Young  v. 
Murphy  (f).    So  in  criminal  pleadings  a  party  may  be  in- 
dicted for  the  murder,  or  for  stealing  the  goods,  of  a  person 
unknown.    The  recital  of  the  21  Hen.  8  shews,  that  in 
legal  contemplation  a  landlord  may  have  a  tenant  whose 
name  is  unknown  to  him,  and  therefore,  on  the  principle  of 
those  cases,  and  also  in  analogy  to  criminal  pleadings,  the 
omission  of  the  tenants'  names  may  be  made  where  suffi- 


(a)  See  Gilb.  on  Rep.  187. 

(b)  Plow.  128  a. 

(c)  Plow.  85, 


(</)  8  Term  Rep.  130. 
(e)  3  M.  &  S.  67. 
(/)  3  Bing.  N,  C.  58. 
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cient  reason  is  alleged  for  it,  if  the  party  pleading  takes  1838. 

upon  himself  to  aver  that  their  names  are  unknown,  which 

•  •  .  Wanks 

imposes  upon  him  the  necessity  of  proving  at  the  trial  that  v. 

the  parties  names  are  really  unknown  ;  Rex  v.  Walker  (a), 
Rex  v.  Robinson  (6).  The  avowries  are  in  the  form  given 
by  the  11  Geo.  2,  c.  19,  with  the  exception  of  not  setting 
forth  the  name  of  the  tenant,  and  the  allegation  that  the 
tenant's  name  is  unknown,  is  in  lieu  of  stating  his  name. 
The  statement  at  the  end  of  the  avowry,  that  the  said  person 
or  persons  was  or  were  a  person  or  persons  to  whom  all 
the  estate  &c.  of  William  Wescombe  had  come  by  assign- 
ment, shews  the  reason  why  the  defendant  might  reasonably 
be  presumed  to  be  ignorant  of  the  name  of  his  tenant, 
though  imposes  upon  the  defendant  the  necessity  of  proving 
at  the  trial  that  the  person  alleged  to  be  his  tenant,  although 
his  name  was  unknown,  was  the  assignee  of  Wescombe's 
lease,  whoever  he  might  be. 

But  the  declaration  is  bad  on  general  demurrer.  In  Third  point. 
Pot  ten  v.  Bradley  (c),  it  was  held  necessary  to  state  the 
name  of  the  close  or  its  abuttals.  That  was  certainly 
on  special  demurrer.  But  it  would  seem  also  to  be  bad 
on  general  demurrer.  For  the  defect  is  not  one  which 
would  be  cured  upon  general  demurrer,  either  by  the 
statute  27  Eliz.  c.  5,  or  the  4  Ann.  c.  16.  In  Ward  v. 
Lavile  (d),  and  Read  v.  Hawke  (e),  such  a  defect  was 
held  bad  upon  general  demurrer.  Both  of  these  cases  was 
after  the  27th  Eliz.  c.  5 ;  and  Hooker  v.  Nye  (f)  shews  that 
such  a  defect  as  this  is  not  within  either  of  those  statutes. 
The  goods,  also*  are  not  described  with  sufficient  certainty* 
In  Pope  v.  Til/man  (g),  where  the  goods  were  described 
generally,  as  in  the  present  case,  final  judgment  was  arrested 
after  judgment  by  default,  which  shews  that  the  error  is 
one  of  substance,  and  not  cured  by  4  Ann*  c.  16.  That 
statute  only  cures  defects  in  form  of  a  like  nature  to  those 

(a)  3  Camp.  264.  (e)  Hob.  16;  5.C.  Godb.  186. 

(6)  Holt,  595.  (/)  1  Cr.  M.  &  R.  259. 

(c)  2  M.  &  P.  78.  (g)  7  Taunt.  642;  S.  C.  1  B. 

(<0  Cro.  Elis.  896.  Moo.  386. 
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enumerated  in  its  enactments.  In  Bullythorpe  v.  Turner  (a), 
there  was  a  demurrer  to  the  replication,  and  then  the  de- 
fendant wanted  to  go  back  to  the  declaration ;  but  the  Court 
said  the  plea  was  good,  and  therefore  any  defect  in  the 
declaration  is  cured.  Here  the  pleas  are  supposed  to  be 
bad,  and  no  authority  shews  that  a  bad  plea  cures  a  bad 
declaration.  [Lord  Denman  C.  J.  The  Court  in  that  case 
did  not  set  up  the  goodness  of  the  plea  as  a  reason  for 
curing  the  defect,  but  held,  that  as  the  defendant  acknow- 
ledged the  taking  8tc,  the  defendant  was  not  misled  by  any 
want  of  certainty.  In  Vin.  Abr.  Repleviu  (E),  pi.  9.  the 
case  from  Hobart,p.  16,  is  cited  by  the  name  of  Read  v. 
Haws,  where  it  appears  to  have  been  held  that  a  declara- 
tion in  replevin,  when  the  place  is  not  particularly  described, 
is  good,  if  the  objection  be  not  taken  on  demurrer.]  That 
would  probably  be  so  after  verdict  when  the  avowry  remains 
good.  In  Holmes  v.  Hodgson  (b),  it  was  held  that  an  in- 
sufficient description  of  goods  in  trespass  was  matter  of 
substance.  It  is  difficult  to  see  on  principle  how  pleading 
over  can  do  more  than  cure  errors  in  form.  [Littledale  J« 
In  Weston  v.  Carter  (c),  Bridgeman  C.  J.  held,  that  although 
the  place  ought  to  be  named  in  the  declaration,  if  the  de- 
fendant pleads  over  and  does  not  demur,  it  is  good.  Plead- 
ing over  must  certainly  cure  these  defects;  the  objection  is, 
that  the  defendant  does  not  know  what  taking  is  complained 
of;  in  his  avowry  he  shews  that  he  does,  and  justifies  it.] 

Channell,  in  reply.  The  point  relied  upon  for  the  avowries 
appears  to  be,  that  at  common  law  the  landlord  may  leave 
out  the  names  of  the  tenants  on  whose  lands  he  distrains, 
if  he  does  not  know  them.  That  rule  of  pleading,  how- 
ever, only  applies  to  strangers.  The  power  of  distress 
arises  out  of  the  intimate  relation  existiug  between  landlord 
and  tenant;  and  the  best  answer  to  the  argument  is,  the 
necessity  for  the  statute  (21  Hen.  8,  to  enable  the  landlord, 


(a)  Willes,  476. 
(6)  8  B.  Moore,  379. 


(c)  1  Sid.  9;  S.  P.  Hill  ?.  Bun- 
ningt  ib.  17,  20. 
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in  certain  cases,  to  omit  the  tenants'  names.  At  common 
law  it  was  necessary  to  name  the  person  avowed  on,  in  ^J^^ 
order  to  enable  him  to  pray  in  aid  the  tenant,  and  the  legis-  v. 
lature  only  could  dispense  with  this  necessity.  The  21  an^^odier. 
Hen.  8,  only  relieves  the  landlord  when  the  lands  are  within 
his  fee ;  it  was  also  a  benefit  to  tenants,  as  it  enabled  them 
to  plead  that  the  lands  were  out  of  the  lord's  fee.  The 
second  clause  of  1 1  Geo.  2,  c.  19,  s.  22,  seems  to  have  been 
introduced  to  apply  to  cases  where  the  lands  were  within 
the  lord's  fee.  In  such  cases  it  dispensed  with  the  state- 
ment of  the  lord's  title.  But  when  the  lands  were  not 
within  the  fee,  the  avowry  must  be  at  common  law. 

Lord  Denman  C.  J. — It  appears  to  me  that  these 
avowries  cannot  be  sustained.  They  are  clearly  not  within  First  point, 
the  21  Hen.  8,  c.  19,  for  that  statute  requires  a  seisin  in  fee 
in  the  landlord.  I  also  think  they  are  not  within  .the  11  Second  point. 
Geo.  2,  c.  19,  s.  22,  for  if  so,  although  under  that  statute  the 
title  of  the  landlord  may  be  alleged  generally,  yet  if  the  de- 
fendant takes  upon  himself  to  set  out  more  of  title  than  he  is 
required  to  do,  he  must  shew  how  he  is  entitled  under  the 
allegations  he  has  chosen  to  make. 

Littledale  J. — These  avowries  are  not  good  at  common 
law.  The  21  Hen.  8,  c.  19,  was  passed  to  enable  land-  First  point, 
lords  to  make  distresses  and  avow  without  naming  any  person 
certain  as  tenant  The  object  of  that  statute  was  to  prevent 
landlords  from  being  ousted  of  their  remedy  by  their  tenants 
making  feoffments  in  fee  to  persons  unknown  to  them  ;  but 
it  does  not  appear  that  a  landlord  could  avow  under  that 
statute  without  alleging  the  lands  to  be  holden  as  within  his 
fee  and  seigniory.  The  first  objection  made  is,  that  no 
seisin  is  alleged  in  the  defendant.  I  will  not  say  that  seisin 
is  necessary  to  be  alleged  in  all  cases,  for  in  1  Roll.  A  br. 
314,  it  is  laid  down,  that  "  if  a  man  makes  a  gift  in  tail, 
rendering  rent,  he  may  avow  without  laying  any  seisin, 
because  the  reversion  gives  him  a  sufficient  privity,  and  he 


Banks 
v. 

Angell 
and  another. 
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1838.  will  declare  on  the  reservation."  That,  however,  would  be 
shewing  what  is  tantamount  to  a  seisin.  It  is  not  necessary 
to  decide  this  point,  for  it  is  clear  from  that  case,  that  if  the 
privilege  given  by  this  statute  be  relied  upon,  of  omitting 
the  tenant's  name,  although  seisin  be  not  alleged,  privity 
ought  to  be  shewn  between  John  Angell  and  the  defendant. 
But  all  that  the  avowries  state  is,  that  the  persons  unknown 
are  tenants  to  the  defendant  under  a  lease  granted  by  John 
Angell,  and  therefore  they  shew  no  privity  at  all,  even  if 
seisin  may  be  dispensed  with.  Then  is  the  avowry  good 
Second  point,  under  the  11  Geo.  2,  c.  19?  It  has  always  been  usual 
under  that  statute  to  aver  that  the  plaintiff  in  replevin  held 
of  the  defendant,  or  that  some  other  person  so  held,  for  the 
goods  of  the  plaintiff,  as  a  stranger,  might  be  taken ;  but  it 
is  quite  necessary  that  the  tenant  of  the  lands  should  be 
named,  for  otherwise  the  plaintiff  could  not  plead  in  bar. 
Fourth  point.  The  avowry,  therefore,  not  being  sustainable  under  either  of 
the  statutes,  they  cannot  be  supported  by  compounding  the 
two  together.  The  proceedings  must  be  under  one  or 
Third  point,  other  of  them.  I  also  think  the  declaration  is  sufficient 
after  the  avowry.  The  defendants,  in  their  avowry,  take 
upon  themselves  to  justify  the  taking  the  goods.  They  ad- 
mit, therefore,  they  know  where  they  were  taken.  As  to  the 
insufficient  description  of  goods  and  chattels,  Planters 
case  (a)  and  the  older  cases  would  shew  that  it  was  insuffi- 
cient ;  but  it  is  too  late  now  to  contend  for  such  a  con- 
struction. 


first  point.  Williams  J. — The  avowry  is  not  good  on  the  21  Hen.  8, 
c.  19*  The  language  of  that  statute,  enabling  the  lord  to 
avow  for  the  distress,  "  as  in  lands  or  tenements  within  his 
fee  or  seigniory,"  clearly  points  out  that  that  allegation  is 
necessary,  and  the  commentary  of  Lord  Coke  leaves  no 
doubt  upon  the  subject    I  have  still  less  doubt  that  the 

8econd  point  avowry  jg  Da(]  on  tne  \  \  Qeo#  2>  c#  ]g.    Xhat  act  dispenses 


(a)  5  Rep,  34  b. 
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with  the  necessity  of  setting  out  the  landlord's  title  in  detail,  1838. 

but  these  avowries  do  not  shew  that  the  defendant  had  any  ^^^^ 
•  i  it  i  j  Banks 

title  at  all,  or  what  the  connection  was  between  him  and  v. 

Join  Angelt.    I  also  think  that  the  objection  to  the  decla-  ana*  "otoer. 
ration  should  have  been  taken  by  special  demurrer.    The  -nt 
objection  is,  that  the  defendant  cannot  tell  with  certainty 
what  distress  is  complained  of ;  but  when  the  defendant  un- 
dertakes to  answer  the  taking,  he  surely  admits  that  he  un- 
derstands the  charge. 

Coleridge  J. — It  is  first  contended  that  the  avowry  is  First  point, 
good  under  the  21  Hen.  8,  and  to  consider  this  question, 
the  1 1  Geo.  2,  c.  19,  must  be  kept  out  of  view  altogether. 
The  evil  provided  against  in  the  former  statute  was,  the  secret 
feoffments  and  leases  made  by  tenants  to  persons  unknown 
to  their  landlords,  and  the  remedy  provided  was,  that  lords 
might  avow  for  distresses,  without  naming  any  person  certain 
as  their  tenant ;  but  that  statute  left  the  necessity  for  a 
landlord  shewing  a  specific  title  as  at  common  law,  for 
otherwise  where  would  have  been  the  necessity  for  the  1 1 
Geo.  2  ?  The  argument  is  founded  on  the  words  in  the 
statute,  that  the  lord  may  avow  for  distresses  taken  on  lauds 
holden  of  him,  as  in  lands  within  his  fee  or  seigniory,  and 
therefore  that  it  is  sufficient  if  it  appear  by  the  avowry  that 
the  lands  are  holden  of  him.  But  that  is  not  so,  for  it  has 
always  been  necessary  to  aver  that  the  lands  are  within  the 
lord's  fee.  All  the  authorities  collected  in  Com.  Dig. 
Pleader,  Avowry  (3  K  15),  shew  this;  and  in  Paramor  v. 
Chapman  (a),  where  the  defendant  avowed  upon  the  statute 
as  within  his  fee  and  seigniory,  and  the  plaintiff  pleaded  nil 
tenuit  generally,  the  plea  was  held  bad;  but  it  was  held  that 
a  plea  that  the  lands  were  not  within  the  defendant's  fee, 
would  have  been  good,  which  seems  to  shew  clearly  that 
the  21  Hen.  8  only  applies  to  lands  so  held.  Then,  can  Second  point, 
this  avowry  be  supported  on  the  11  Geo.  2,  c.  JQ?  That 


(a)  Cro.  Jac.  127. 
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statute  was  passed  on  account  of  the  difficulty  which  Mr. 
Serjt.  Williams,  in  one  of  his  notes  (a),  points  out  to  have 
v.  existed  in  framing  an  avowry  for  rent  at  common  law,  by  the 
and  another,  plaintiff  being  enabled,  often  against  the  merits  of  the  case, 
to  derive  great  advantage  by  traversing  some  part  of  the 
defendant's  title.  To  remedy  this  difficulty,  the  statute 
enacted  that  it  should  be  sufficient  for  defendants  in  re* 
plevin  to  avow  generally  that  the  plaintiff  held  the  lands, 
without  further  setting  forth  the  title  of  such  landlord. 
But  these  avowries  are  not  drawn  on  this  statute;  it  appears 
on  the  face  of  them  that  the  defendant  is  an  entire  stranger 
to  the  tenants  of  the  land,  and  he  shews  no  connection 
whatever  between  himself  and  the  landlord. 
Third  point.  I  quite  agree,  also,  that  the  objection  to  the  declaration 
cannot  be  sustained. 

J udgment  for  the  plaintiff. 
(a)  2  Wms.  Saund.  284  c,  note  3,  to  Poole  v.  LonguevilU. 


Thursday,  DOE  d.  BROUGHTON  V.  STORY. 

Jan.  26M. 

1.  The  as-    EJECTMENT  for  premises  at  Croydon.    At  the  trial 

fnsoWent  °f  ^  bef°re  Tindal  C'  J>  at  the  Surrev  8Prin8  asaizes*  1836>  t,,e 
debtor's  estate  lessor  of  the  plaintiff  claimed  as  assignee  of  Charles  Joseph 

th^c^ditors^  Lawrence  Bentiett,  an  insolvent  debtor.  It  appeared  that 
assignee,under 

7  G.  4.  c.  57,  s.  19,  by  the  provisional  assignee,  according  to  the  form  pointed  out  by 
sect.  11,  for  the  assignment  by  the  prisoner  to  the  provisional  assignee,  is  valid. 

2.  The  11  Oeo.  4  and  1  Will.  4,  c.  30,  s.  7,  recites,  that  doubts  had  existed  as  to  the 
validity  of  the  assignment  from  the  provisional  assignee  to  the  creditors'  assignee,  and 
enacts  that  such  assignment,  if  made  in  obedience  to  the  order  of  the  Court,  shall  be 
deemed  valid.  At  atrial  where  the  validity  of  the  assignment  from  the  provisional  as- 
signee was  in  question,  a  copy  of  the  counterpart  of  the  assignment  from  the  provisional 
assignee,  filed  of  record,  was  produced,  sealed  with  the  seal  of  the  Insolvent  Debtors' 
Court ;  which  assignment  recited  that  it  was  made  by  the  order  of  the  Court,  and  two 
orders  of  the  Court  were  also  produced  removing  the  assignees  to  whom  the  provisional 
assignee  had  assigned,  and  appointing  others : — Held,  upon  this  evidence,  per  Coleridge  J., 
that  there  was  sufficient  evidence  to  assume  that  the  provisional  assignee  had  made  the 
assignment  in  obedience  to  the  order  of  the  Court ;  sed  qu<rre,  per  Lord  Denmun  C.  J., 
Littlcdalc  and  Williams  Js. 
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the  insolvent  filed  a  petition  for  his  discharge  in  September,  1838. 
1827,  and  thereupon  made  a  provisional  assignment  of  his 
property,  according  to  the  form  given  in  the  schedule  to 
7  Geo.  4,  c.  57.  The  lessor  of  the  plaintiff  produced  a  copy 
of  the  counterpart  of  the  assignment  made  to  the  provisional 
assignee,  and  of  the  assignment  made  by  the  provisional 
assignee  to  a  Mr.  English,  a  creditor,  sealed  with  the  seal 
of  the  insolvent  debtors'  court,  and  bearing  the  certificate 
of  the  provisional  assignee,  as  directed  by  7  Geo.  4,  c.  57, 
s.  19*  He  also  produced  an  order  of  the  court  removing 
Mr.  English  as  assignee,  and  appointing  himself  and  the 
defendant  as  assignees,  and  a  similar  order  removing  the 
defendant.  The  assignment  to  English  recited  that  it  was 
made  by  the  order  of  the  court,  and  pursued  in  substance 
the  form  given  in  the  schedule  to  7  Geo.  4,  c.  57*  It  was 
objected  for  the  defendant,  that  this  assignment  was  insuffi- 
cient to  pass  the  insolvent's  real  estate  from  the  provisional 
assignee  to  English;  the  7  Geo.  4,  c.  57,  s.  19,  not  warrant- 
ing such  an  assignment,  and  that  it  ought  to  have  been 
made  by  some  of  the  conveyances  which  are  required  at 
common  law,  and  that  if  the  1 1  Geo.  4  and  1  Will.  4,  c.  38, 
s.  7,  was  relied  on  to  render  it  a  good  assignment,  it  was 
necessary  to  prove  that  the  assignment  was  made  in  pur- 
suance of  the  order  of  the  court.  The  Lord  Chief  Justice 
directed  the  jury  to  find  a  verdict  for  the  lessor  of  the  plain- 
tiff, giving  leave  to  the  defendant  to  move  to  enter  a  nousuit, 
if  the  Court  should  think  the  objections  relied  on,  were  valid. 

Sir  W.  W.  Follelt,  in  the  ensuing  Easter  term,  obtained 
a  rule  nisi  for  a  nonsuit,  on  the  above  point,  and  also  upon 
an  objection  to  the  insolvent's  title  to  the  property,  arising 
from  a  supposed  estoppel,  which^upon  the  discussion  of  the 
rule,  the  Court  was  clearly  of  opinion  amounted  to  nothing, 
and  therefore  the  arguments  upon  it  are  omitted. 

Piatt  and  C.  12.  Turner,  now  shewed  cause.  If  the  assign-  First  point: 
ment  from  the  provisional  assiguee  to  the  creditors'  assignee  fi^^^Ii*"* 
is  not  warranted  by  the  7  Geo.  4,  c.  57,  s.  19,  it  is  rendered 
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1838.  valid  by  die  1 1  Geo.  4  and  1  Will.  4,  c.  38,  s.  7.  That  sec- 
tion recites  that  doubts  had  existed  as  to  the  validity  of  such 
conveyances,  and  to  remove  them,  enacts,  that  for  the  future 
the  form  of  conveyance  given  in  the  schedule  to  that  act 

infomaTcured  8*ia"  ")e  use<'>  an(*         ever7  such  conveyance  theretofore 
by  li  Geo.  4    made  in  obedience  to  the  order  of  the  court  shall  be  deemed 
clW.       ^  valid  and  effectual.    The  assignment  from  the  provisional 
assignee  to  English,  recited  that  it  was  made  by  the  order 
of  the  court,  and  inasmuch  as  he  is  a  public  officer,  and 
would  have  been  guilty  of  a  breach  of  duty  if  he  had  made 
the  assignment  without  the  order  of  the  court,  the  Court  will 
presume  that  that  order  was  made  according  to  the  principle 
laid  down  in  Rex  v.  Whiston  (a). 
Second  point:      But  the  assignment  was  a  good  one  under  the  7  Geo.  4, 
An  assignment  c  57  8#  AQ     The  n  GeQ%  4  and  j  Will.  4,  c.  38,  recited 
from  the  provi- 
sional assignee  only  that  doubts  existed  as  to  the  validity  of  such  convey- 
to  the  credi-     ances  an(j  provides  U  form  for  the  future,  but  there  is  no- 
tors  assignee,  7  r 

is  good  in  the  thing  in  the  act  to  shew  that  the  assignment  in  question  is 
?TGtol*c.l57.  not  va'W»  alM*  ft  ls  submitted  that  it  is.  It  is  necessary  to 
refer  to  sections  1 1  and  19  of  7  Geo.  4,  c.  57,  and  on  ob- 
serving what  it  is  that  the  legislature  requires  to  be  assigned 
by  the  latter  section,  it  will  appear  clearly  that  no  common 
law  conveyance  would  suffice,  and  that  the  form  of  convey- 
ance pointed  out  in  the  11th  section,  was  that  which  the 
legislature  intended  to  be  used  in  both  cases.  Section  1 1 
provides  for  the  conveyance  and  assignment  from  the  insol- 
vent to  the  provisional  assignee,  in  the  form  to  the  act 
annexed,  of  all  the  estate,  right,  title,  interest  and  trust  of 
the  prisoner,  in  and  to  all  estates,  See.  and  all  future  estates 
which  he  might  purchase,  or  which  might  descend  or  be 
devised  to  him,  before  he  should  be  entitled  to  his  discharge. 
Then  section  19  enacts,  that  the  estate,  effects,  rights  and 
powers  of  the  prisoner,  vested  in  such  provisional  assignee 
as  aforesaid,  shall  be  conveyed  and  assigned  (using  the  same 
words)  to  the  creditors'  assignee;  and  after  such  conveyance 


(a)  4  A.&E.607. 
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and  assignment,  "  all  the  estate  and  effects  of  such  prisoner 
shall  be,  to  all  intents  and  purposes,  as  effectually  and  legally 
vested  by  relation  in  such  assignee,  as  if  the  said  conveyance 
and  assignment  had  been  made  by  such  prisoner  to  him." 
It  is  clear  from  this  section  that  it  was  intended  the  creditors' 
assignee  should  take  from  the  provisional  assignee  all  that  he 
had  taken  from  the  prisoner.  It  is  also  clear  that  this  could 
not  be  effected  by  any  of  the  common  law  conveyances, 
such  as  lease  and  release  &c,  for  they  could  not  pass  future 
estates  and  mere  possibilities;  the  legislature  therefore  must 
have  intended  that  the  form  pointed  out  by  them  in  sect.  1 1, 
should  be  adopted  in  the  conveyance  from  the  provisional 
to  the  creditors'  assignee.  And  it  was  quite  necessary  that 
this  form  should  be  used  to  carry  the  act  into  effect,  for  as 
many  months  might  elapse  between  the  assignment  and  the 
prisoner  s  discharge,  if  the  estates  to  be  acquired  in  that 
interval  did  not  pass  to  the  creditors'  assignee,  one  great 
object  of  the  act  would  be  defeated. 

Sir  W.  W.  Follett  and  Channel  I,  contrsL  It  is  clear  that  Second  point 
unless  this  assignment  is  good  under  one  of  the  statutes,  it 
is  bad  altogether,  for  the  purposes  of  passiug  real  estate. 
It  is  not  good  under  the  7  Geo.  4,  c.  57,  s.  19,  for  that  sec- 
tion does  not  point  out  any  form  whatever;  it  speaks  of  a 
conveyance  and  assignment,  but  that,  in  default  of  any  spe- 
cific form,  must  be  according  to  some  of  the  modes  known 
at  common  law.  The  language  describing  what  is  to  be 
conveyed  to  the  creditors'  assignee  differs  from  that  used  in 
the  1 1th  section,  and  may  be  all  satisfied  by  using  the  ordi- 
nary conveyances  recognized  at  common  law.  The  argu- 
ments, therefore,  as  to  the  importance  of  the  insolvent's 
future  estate  vesting  in  the  creditors'  assignee,  fall  to  the 
ground,  for  if  the  statute  has  not  prescribed  how  that  shall 
be  done,  the  rules  of  the  common  law  must  prevail.  [Cole- 
ridge J.  Do  not  the  words  in  sect.  19,  prescribing  that  a 
counterpart  of  every  such  conveyance  made  by  the  provi- 
sional assignee,  shall  be  filed  of  record,  and  that  a  copy  of  any 
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such  record  shall  be  received  as  evidence,  denote  that  it 
was  intended  the  conveyance  should  be  by  one  instrument  ?] 
Not  necessarily;  it  may  mean  a  conveyance  by  lease  and 
release;  or  if  the  legislature  intended  a  conveyance  by  one 
deed,  it  does  not  follow  that  it  intended  that  after-acquired 
estates  should  pass.  As  the  effect  of  that  clause  is  only  to 
give  to  a  copy  the  effect  of  an  original,  it  does  not  waive 
any  objections  that  might  be  made  to  the  original.  The 
form  of  conveyance  given  in  the  schedule,  and  which  has 
been  adopted  here,  only  applies  to  the  assignment  to  the 
provisional  assignee,  but  that  assignment  is  intended  to  be 
conditional  only,  and  therefore  it  could  not  have  been  in- 
tended to  be  the  form  of  an  assignment  under  the  19th  sec- 
tion. 

First  point.  Then  how  can  the  1 1  Geo.  4  and  1  Will.  4,  c.  38,  s.  7, 
be  called  in  aid,  without  the  case  being  brought  expressly 
within  the  terms  of  the  clause  ?  The  principle  of  law  is 
not  disputed,  as  to  the  presumption  that  is  afforded  to  the 
acts  of  a  public  officer;  but  when  a  statute  contains  a  retro- 
spective clause,  all  the  conditions  required  by  that  clause 
must  be  proved  to  exist,  before  it  can  have  effect  given  to 
it.  That  has  not  been  done  here,  for  it  is  clear  that  the 
recital  in  the  assignment  by  the  provisional  assignee,  that  it 
is  done  by  the  order  of  the  court,  is  no  more  than  his  bare 
declaration. 


Lord  Denman  C.  J.,  after  stating  the  facts,  continued 
thus : — We  have  now  to  consider  whether  the  title  of  the 
assignee  who  took  from  the  provisional  assignee  is  good  or 
not,  for  as  to  the  supposed  estoppel  and  declaration  that 
have  been  relied  upon,  not  a  single  authority  or  sound  prin- 
ciple have  been  brought  forward  to  make  it  necessary  for  us 
to  entertain  the  question. 

The  single  point  is,  whether  this  assignment  made  by  the 
provisional  assignee  is  valid,  and  it  depends,  in  my  opiniou, 
on  the  construction  to  be  given  to  the  7  Geo.  4,  c.  57,  s.  19. 
First  point     The  11  Geo.  4  and  1  Will.  4,  c.  38,  s.  7,  recites  that  doubts 
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had  existed  as  to  the  validity  of  the  assignments  made  under  i8S8. 
the  previous  act,  and  enacts  that  all  such  assignments  there- 
tofore made  in  obedience  to  the  order  of  the  court  shall  be 
deemed  valid;  but  I  confess  I  feel  considerable  doubt,  whe- 
ther in  this  case,  if  the  assignment  depended  upon  the  proof 
of  the  order  of  the  court  which  was  furnished,  it  would  have 
been  sufficient.  I  think  that  when  validity  is  to  be  given 
to  an  instrument,  as  having  been  made  by  an  order  of  the 
court,  that  order  should  be  produced,  and  that  no  intendment 
should  be  made  on  the  ground  of  the  act  being  rightly  done, 
when  the  legislature  expressly  points  out  the  order  of  the 
court  as  that  which  shall  make  such  instrument  valid. 
That  act,  however,  does  not  state  that  such  assignments  are 
void,  it  only  recites  the  doubts  that  had  existed,  and  pro- 
vides for  the  future.  We  are  therefore  thrown  back  on  the  Second  point, 
question,  whether  such  an  assignment  is  void  under  the 
7  Geo.  4,  c.57,  s.  19*  On  looking  at  sections  11  and  19, 
though  it  is  impossible  to  avoid  feeling  doubts  on  the  sub- 
ject, they  are  not  so  serious  as  to  make  me  say  this  assign- 
ment was  insufficient.  Section  1 1  requires  an  assignment 
to  the  provisional  assignee,  of  all  the  estate,  right,  title, 
and  interest  of  the  prisoner,  of  and  in  all  his  estates  &c. 
present  and  to  come,  and  the  assignment  is  to  be  in  the  form 
annexed  to  the  statute.  Then  comes  sect.  19*  which  re- 
quires the  provisional  assignee  to  assign  to  the  creditors' 
assignee,  and  looking  at  the  two  sections  together,  I  cannot 
doubt  that  it  was  the  intention  of  the  legislature,  that  all 
that  had  passed  to  the  provisional  assignee  should  be  re- 
assigned by  him,  and  that  the  form  which  was  prescribed 
by  the  legislature  for  one  purpose  should  be  good  also  for 
the  other.  On  this  ground,  I  think  the  title  of  the  assignee 
sufficiently  made  out. 

Littledale  J. — It  seems  to  me  that  the  assignment  is  Second  point, 
good  under  the  7  Geo.  4,  c.  57,  s.  19,  without  looking  at  the 
]  1  Geo.  4  and  1  Will.  4,  and  for  this  short  reason ;  sect.  19 
requires  the  provisional  assignee  to  assign  the  insolvent's 
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estate  to  the  creditors'  assignee,  but  no  form  of  conveyance 
is  pointed  out,  as  there  is  in  the  11th  section.  But  if  the 
purposes  of  the  act  require  that  the  same  rights  and  interests 
should  be  conveyed  to  the  creditors'  assiguee,  as  to  the  pro- 
visional assignee,  there  must  be  a  necessary  intendment  that 
the  form  which  is  pointed  out  in  one  section  shall  be  appli- 
cable to  the  same  purposes  in  the  other.  The  objects  are 
just  the  same,  and  the  differences  that  have  been  spoken  of 
are  quite  immaterial. 

With  regard  to  the  1 1  Geo.  4  and  1  Will.  4,  c.  38,  it  was 
only  passed  to  obviate  the  doubts  that  existed  as  to  the  vali- 
dity of  these  assignments.  I  doubt  very  much  whether 
it  could  be  intended  that  an  order  of  court  had  been  made 
in  this  case  ;  but,  however  that  may  be,  I  think  the  assign- 
ment was  good  under  the  former  statute. 

Williams  J. — It  is  quite  clear  that  nothing  could  pass  to 
the  creditors'  assignee  all  that  was  intended  to  pass  by  the 
act,  unless  by  such  a  form  of  conveyance  as  is  given  in  the 
statute.  In  the  case  of  Moult  v.  Massey  (a),  were  there  was 
an  assignment  by  the  provisional  assignee,  under  the  Bank* 
rupt  Act,  in  a  conveyance  not  conformable  to  the  statute, 
Lord  Tenterden  nonsuited  the  plaintiffs,  and  this  Court  con- 
firmed  the  decision.  Here,  an  assignment  has  been  made  in 
the  form  pointed  out  by  the  statute,  but  the  question  is, 
whether  that  form  is  good  under  sect.  19  as  well  as  sect. 
1 1 .  On  comparing  the  language  and  objects  of  the  two 
sections  together,  I  am  of  opinion  that  it  is  no  strained 
construction  to  say,  the  form  prescribed  applies  to  both 
sections. 

On  the  1 1  Geo.  4  and  1  Will.  4,  I  feel  some  doubt,  for 
if  we  are  to  consider  this  assignment  a  nullity,  under  previous 
statutes,  I  think  there  ought  to  be  distinct  proof  of  that 
which  is  required  by  the  1 1  Geo.  4  and  I  Will.  4,  to  make 
it  valid.  Without,  however,  giving  a  distinct  opinion  upon 
this,  I  think  the  assignment  was  valid  under  the  first  act. 

(a)  1  B.  &  Ad.  C36. 
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Coleridge  J. — Without  looking  at  the  late  act  at  all, 
I  tbink  that  this  assignment  was  perfectly  good  under  the 
7  Geo.  4.  At  the  same  time,  as  the  1 1  Geo.  4  and  1  Will.  4 
recites  that  doubts  had  existed  as  to  the  validity  of  these 
assignments,  I  have  been  anxious  to  see  whether  there  was  First 
sufficient  evidence  in  this  case  to  assume  that  the  assign- 
ment in  question  had  been  made  by  the  order  of  the  court, 
and  upon  the  whole  it  seems  to  me  there  was.  To  con- 
sider this  point,  the  1 1  Geo.  4  and  1  Will.  4  must  be  put 
out  of  sight.  The  case  then  stands  thus: — the  provisional 
assignee,  who  has  no  power  but  under  the  order  of  the 
court,  has  made  an  assignment;  that  assignment  was  pro- 
duced in  Court,  with  the  seal  of  the  Insolvent  Debtors' 
Court,  which  could  not  have  been  affixed  except  by  the 
order  of  the  court,  and  then  subsequent  orders  of  the  court 
are  produced,  removing  the  first  assignee  and  appointing 
others;  I  think,  after  all  this,  it  is  not  too  much  to  infer 
that  the  assignment  was  made  in  obedience  to  the  order  of 
the  court.  This  conclusion  is  strengthened  by  the  words 
at  the  end  of  sect.  19,  for  they  enact,  that  on  production  of 
a  copy  of  the  record  of  the  assignment,  scaled  with  the  seal 
of  the  court,  no  other  proof  of  any  other  proceeding  in  the 
court  shall  be  necessary,  thereby  dispensing  with  proof  of 
any  order  of  the  court.  I  think,  therefore,  that  if  any  doubt 
existed  as  to  the  validity  of  this  assignment,  under  7  Geo.  4, 
it  was  rendered  valid  by  the  evidence  under  1 1  Geo.  4  and 
1  Will.  4,  c.  38,  for  the  provisional  assignee  did  no  more 
than  he  was  bound  to  do  by  virtue  of  his  office. 

Rule  discharged. 


vol.,  in. 
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1838. 

Friday,  B ALLEY  V.  De  ArrOYAVE. 

Jim.  a 

On  an  issue  ASSUMPSIT  on  a  charter-party,  brought  by  a  ship 
on  a  clause  in  ow  ner  against  the  freighter,  to  recover  for  eleven  days'  de- 
ty^that^he^  tention  of  the  vessel  above  the  time  allowed  by  the  charter- 
plaintiff  on  a  partv    The  plaintiff's  vessel,  the  "  Gil  Bias,"  was  chartered 
certain  day  r     J  r  *  . 
had  been  ready  to  Accra  or  Whidah,  on  the  coast  of  Africa;  and  the  char- 

veMe!°anda     ter-party  contained  the  following  clause: — "  Ninety  running 

had  received    days  are  to  be  allowed  the  said  merchant  (the  defendant),  if 

pfalmlffproved  tne  8mP  *s  not  sooner  dispatched,  for  unloading  and  loading 

that  the  port    the  ship  at  Accra,  Whidah,  or  any  other  ports  or  places  on 

of  unloading  .  .  * 

was  on  the      the  coast  of  Africa;  to  commence  on  arrival  at  Accra  or 

coast  of  Afri-  Whidah,  whichever  may  be  her  first  ordered  port  of  repose, 
ca,  where  no        m      #  '  J  .  . 

custom-house  being  in  all  respects  ready  to  unload,  and  having  received 

for^ivin^pra-  pratique,  and  so  continue  whilst  trading  to  or  at  any  other 
tique  existed;  ports  or  places  on  the  coast,  (casualties  excepted  ;)  and  on 
ready  to^n-  ncr  being  finally  loaded  and  dispatched,  and  ten  days  on 
^^tha^day8861  demurraSe  over  and  above  the  said  laying  days,  at  4/.  4s. 
and  that  no     per  day. 

impediment  to      Th    dedaration  averred  that  the  ve8sel  gaj|ed  from  the 
unloading  ex- 
isted ;  the  jury  port  of  London  on  the  20th  June,  and,  pursuant  to  the 

vessel  was  1  °  orders  of  the  defendant,  proceeded  to  Whidah,  where  the 

p»dy  t0^n"    said  vessel,  with  the  said  goods,  afterwards,  to  wit,  on  the 

day,  but  had    14th  day  of  August,  in  the  same  year,  arrived.    And  the 

not  received    plaintiff  there  made  a  right  and  true  delivery  of  the  said 

fratique:—        r  ... 
leld,  that  on  goods,  agreeably  to  bills  of  lading  m  that  behalf.  Aver- 

plllntfff VaV  ment>  that  PlailUiff  did>  by  the  order  of  the  defendant, 
entitled  to  the  receive  on  board  the  said  vessel  at  Whidah,  and  at  ports  on 
pratique,  in     tne  coast  of  Africa,  a  full  and  complete  cargo,  and  pro- 

this  charter-  ceeded  with  the  said  cargo  to  London,  according  to  the 
party,  meant  .  ° 

unloading  the  terms  of  the  said  charter-party.   Averment,  that  afterwards, 

vessel inac;  to  wit,  on  the  14th  day  of  August  aforesaid,  the  said  vessel 
cordance  with  '  jo 

the  laws  or     was  then  in  all  respects  ready  to  unload  her  outward  cargo 
country!  °f      aforesaid,  and  had  then  received  pratique,  whereof  the  de- 
fendant then  and  there  had  due  notice.    Breach,  that  the 
defendant  would  not,  within  the  said  ninety  running  days 
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and  the  said  ten  days  of  demurrage  in  the  charter-party  1838. 

mentioned,  commencing  on  the  arrival  of  the  said  vessel  at  v^v^ 

Balley 

Whidah  aforesaid,  and  being  in  all  respects  ready  to  unload,  v. 
and  receiving  pratique  as  aforesaid,  unload  and  load  the  said      A  r rotate. 
vessel  as  aforesaid,  although  no  casualties  happened ;  but, 
on  the  contrary  thereof,  &c.  wrongfully  detained  the  said 
vessel  for  a  long  time  over  and  above  &c,  to  wit,  eleven 
days,  &c;  to  the  damage,  &c. 

Pleas, —  1,  Non  assumpsit:  2,  That  the  said  vessel  was 
not  ready  to  unload  her  outward  cargo  aforesaid,  and  did 
not  receive  pratique  for  a  long  time  after  her  arrival  at 
Whidah  aforesaid,  to  wit,  for  a  space  of  time  equal  to  the 
time  during  which  it  is  in  the  declaration  alleged  that  the 
defendant  wrongfully  kept  and  detained  the  said  vessel  over 
and  above  the  said  running  days  and  days  of  demurrage 
respectively :  3.  That  the  defendant  did  not  detain  the  said 
vessel  over  and  above  the  said  ntnning  days  and  days  of 
demurrage :  4.  Payment  in  accord  and  satisfaction. 

At  the  trial  at  Guildhall,  before  Lord  Denman  C.  J.,  at 
the  sittings  after  Trinity  term,  1836,  it  appeared  that  the 
plaintiff's  vessel  left  the  port  of  London  on  June  20th,  and 
arrived  at  Whidah,  on  the  coast  of  Africa,  on  the  12th 
August.  She  commenced  unloading  her  cargo  on  the  14th 
August,  and  then,  by  the  directions  of  a  Mr.  Belarra,  the 
defendant's  agent  at  Whidah,  she  proceeded  to  different 
ports  on  the  coast  of  Africa,  at  which  she  unloaded  her  out- 
ward cargo,  and  took  in  a  full  cargo  for  her  homeward  voy- 
age. She  was  finally  dispatched  on  her  homeward  voyage, 
by  Belarra,  on  the  4th  December:  he  was  pressed  to  dis- 
patch her  on  the  2nd  December,  by  the  captain  of  the 
Gil  Bias;  but  he  said  he  could  not  get  his  dispatches  ready 
before  the  4th.  When  Belarra  dispatched  the  Gil  Bias,  on 
the  4th  December,  he  gave  the  captain  the  following  certi- 
ficate, indorsed  on  one  of  the  bills  of  lading : 

"  I  certify  having  received  the  cargo  specified  in  this  bill 
of  lading.  I  also  declare  that  the  days  of  demurrage  of  the 
Gil  Bias  ended  on  the  23d  November ;  from  the  said  date  to 
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1838.  this  the  vessel  gains,  according  to  the  agreement  stipulated 
in  the  charter-party.  Given  at  Whidah,  the  4th  December, 
1833.  J.  B.  Belarra" 

It  also  appeared  that  there  was  no  custom-house  or 
health  establishment  at  Whidah,  nor  any  means  or  necessity 
for  obtaining  pratique.  Upon  these  facts  it  was  contended 
for  the  defendant,  that  as  the  second  issue  was  on  the  fact 
of  having  received  pratique,  the  verdict  must  be  for  the  de- 
fendant. Lord  Deitman  C.  J.  was  of  this  opinion,  and 
charged  the  jury  to  that  effect.  The  jury  found  for  the 
plaintiff  on  the  first  issue ;  on  the  second,  they  found  that 
the  vessel  was  ready  to  unload  on  the  14th,  but  that  she  had 
not  received  pratique ;  on  the  third  issue  they  found  that 
the  vessel  was  detained  ten  days  beyond  the  lay  days  and 
days  of  demurrage ;  and  on  the  fourth  they  found  for  the 
plaintiff. 

Erie,  in  the  ensuing  Michaelmas  term,  having  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  plaintiff  on  the  second 
count,  or  for  a  new  trial, 

Sir  J.  Campbell  A.  G.  and  Channell  now  shewed  cause. 
The  plaintiff  cannot  have  a  verdict  on  the  second  issue,  for 
he  has  expressly  alleged  not  only  that  he  was  ready  to  un- 
load on  the  14th  August,  but  also  that  he  received  pratique, 
of  which  he  gave  no  evidence,  but,  on  the  contrary,  shewed 
that  pratique  was  not  to  be  had  at  Whidah.  The  plaiutiff 
now  maintains  that  the  issue  is  proved,  because  in  a  bar- 
barous country,  like  the  coast  of  Africa,  no  sanatory  esta- 
blishments exist  for  granting  pratique.  This  fact  perhaps 
might  furnish  an  answer  for  not  complying  with  the  terms 
of  the  charter-party,  if  it  had  been  pleaded,  but  it  does  not 
enable  the  plaintiff  to  succeed  on  the  issue  that  he  has  actu- 
ally received  it.  The  declaration  therefore  has  been  incor- 
rectly framed  to  meet  the  facts. 


Erie  and  Wight  man,  contriL  The  argument  of  the 
Attorney-General  proceeds  entirely  on  one  meaning  of  the 
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word  "  pratique"  («).    All  that  the  clause  as  to  pratique  in  i»38. 
the  charter-party  means,  in  the  language  of  commerce,  is, 

Ualley 

that  the  goods  shall  be  unloaded  as  soon  as  the  laws  of  the  v, 
country  permit,    If  a  vessel  arrives  from  a  country,  the  DbAruoyave. 
vessels  from  which  are  required  to  undergo  quarantine  at 
their  port  of  arrival  before  they  are  admitted  to  pratique, 
the  custom-house  officers  give  a  certificate  that  pratique 
must  be  had;  but  if  from  a  country  where  quarantine  is  not 
necessary,  pratique  is  given  immediately.    It  is  the  interest 
of  the  shipper  that  his  goods  shall  be  landed  as  soon  as 
consists  with  the  laws  of  the  country ;  and  that  is  the  foun- 
dation of  the  clause.    All  the  difficulty  arises  from  the  use 
of  the  word  "receiving"  instead  of  "  having.*'    Directly  it 
was  established  to  the  satisfaction  of  the  jury  that  the  vessel 
was  ready  to  unload  on  the  14th  August,  and  that  she  might 
do  so  by  the  laws  of  the  country,  enough  of  the  issue  was 
proved  to  entitle  the  plaintiff  to  the  verdict  upon  it.  The 
rule  on  this  subject  is,  "when  the  substance  of  the  fact  and 
the  manner  of  the  fact  are  put  in  issue  together,  if  the 
jurors  find  the  substance  and  not  the  manner,  yet  judgment 
shall  be  given  according  to  the  substance"  (ft).  Mackalley's 
case(c)  is  to  the  same  effect.    If  the  plaintiff  had  only 
averred  that  the  vessel  was  ready  to  unload  on  the  14th 
August,  it  would  not  have  been  sufficient,  because  it  might 
have  been  that  the  laws  of  the  country  as  to  pratique  would 
not  allow  her  to  unload  till  a  later  period.    [Littledale  J. 
The  findings  on  the  issues  are  inconsistent,  for  on  the  third 
issue  the  jury  find  that  the  vessel  has  been  detained  ten 
days  over  the  ninety  lay  and  ten  demurrage  days,  which 
could  not  be  if  pratique  had  not  been  received.]  They 
are  inconsistent,  but  they  shew  what  the  facts  of  the  case 
are.    A  passage  from  the  French  law  shews  clearly  what 
the  meaning  of  the  word  "  pratique"  is  in  the  commercial 
world.    "  Les  provenances,  par  mer,  de  pays  habituelle* 


(a)  Falconer's  Marine  Dictionary*  (c)  9  Rep.  05  a» 
(6)  Plow.  Comm.  101. 
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1838.  ment  et  actuellemeut  sains,  continueront  d'etre  admis  k  la 
libre  pratique,  immediatement  apres  les  visites,  et  les  inter- 
v,        rogations  d'usage,  a*  moins  d'accidens  ou  de  communica- 

Uroyave.  £ons  je  nature  suspecte,  survenus  depuis  leur  depart"  (a). 

This  enactment  of  the  French  legislature  shews  that  a  vessel 
arriving  from  a  healthy  country  is  in  pratique  immediately, 
if  by  the  law  of  the  country  there  are  no  visits  or  inquiries 
necessary  to  be  made. 


Lord  Denman  C.J. — I  thought  at  the  trial  that  the 
plaintiff  could  not  recover  on  the  face  of  the  second  issue 
as  it  stands;  but  I  am  now  convinced  that  the  correct 
meaning  of  the  word  "  pratique,11  contained  in  a  charter- 
party  like  the  present,  with  respect  to  a  country  like  Africa, 
is  that  which  has  been  given  to  it  by  the  counsel  for  the 
plaintiff,  and  therefore  that  he  is  entitled  to  the  verdict  on 
that  issue. 

Littledale  J. — I  think  "  pratique"  in  this  charter-party 
means  the  moment  the  vessel  begins  to  unload  her  cargo  at 
her  outward  port,  and  that  as  soon  as  a  vessel  is  allowed  to 
unload  by  the  laws  or  customs  of  the  country,  she  may  be 
said  to  have  "  pratique." 

Williams  and  Coleridge  Js.  concurred. 


Rule  absolute  to  enter  a  verdict  for  the 
plaintiff  on  the  second  issue. 


(a)  Repertoire  de  Jurisprudence,  par  Merlin,  tit.  Quarantine,  tom.2C, 
p.  160. 
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The  Queen  v.  The  Mayor,  Aldermen,  and  Burgesses 

of  Poole.  jamZfwih. 
Bingham,  in  Michaelmas  term  last,  had  obtained  a    l.  Where 
rule,  calling  upon  the  town  council  of  Poole  to  shew  cause  lne  Treasury 

why  a  writ  of  mandamus  should  not  issue,  directed  to  them,  awnrd  com- 
pensation to 

commanding  them  to  execute  a  bond,  under  the  common  an  officer  in  a 

seal,  conditioned  for  the  payment  to  Francis  Edwards,  of  J^™^™ 

the  yearly  sum  of  42/.  95.  \0d.  moved  from 

It  appeared  by  the  affidavit  of  Mr.  Edwards,  that  he  was  to^n  coundl, 

appointed  in  Feb.  1835,  to  the  office  of  collector  of  certain  if  *he  office  is 

duties  on  goods  and  merchandize  imported  into  and  exported  0ffice>  or  the 

out  of  the  port  of  Poole,  and  also  on  ballast  and  tonnage  ^^v^8e"ot 

payable  in  respect  of  vessels  coming  into  and  going  out  of  the  5  &  6 

the  harbour.    On  the  14th  Jan.  1836,  he  received  a  letter  ™U^£lP 

from  the  town  clerk,  informing  him  that  the  town  council  the  Treasury 

had  removed  him  from  the  office  of  collector  of  quay  dues,  dfctton^ 

and  had  appointed  Mr.  Adeu  in  his  stead.    Mr.  Edwards  .  2-  In  tn® 
*  ■        t  •  I  •«  /.  borough  of  P. 

thereupon  made  a  claim  to  the  town  council  for  compensa-  a  local  act 

tion,  which  they  rejected.    Mr.  Edwards  then  memorialized  ^^yor^nd 

the  Lords  of  the  Treasury,  who,  on  the  advice  of  the  law  corporation  to 

officers  of  the  crown,  awarded  Mr.  Edwards  an  annuity  of  "^^fficere, 

42/.  Qs.  10c?.    The  town  council  refused  to  obey  this  order,  (amongst  them 

By  the  affidavits  in  answer,  it  was  stated  that  the  appoint-  andalso 

ment  of  Mr.  Edwards  was  made  under  a  local  act  of  par-  t0  displace 

uament(a),  whereby  the  mayor,  bailiffs  and  burgesses,  were  time  to  time, 

authorized  to  appoint  a  person  to  collect  the  duties,  and  ^rat08a|aries 

also  from  time  to  time  to  remove  and  displace  such  collec-  out  of  the 

tor;  that  previous  to  the  appointment  of  Mr.  Edwards,  the  ^tected  un-* 

(a)  See  the  provisions  of  this  case,  stated  in  the  judgment  of  the  ^,Vremainder 
act  (29  Geo*  2),  bearing  on  this     Court,  poit,  193.  0f  the  dues 

collected  was 

appropriated  by  the  act  to  the  harbour  of  P.  The  town  council  elected  under  the  5  & 
6  Will.  4,  c.  76,  who,  by  sect  72,  are  made  trustees  for  executing  all  acts  relating  to 
the  borough,  having  displaced  a  quay  master  appointed  before  the  Municipal  Act: — 
Held,  that  he  was  displaced  under  the  local  act,  and  therefore  was  not  entitled  to  com- 
pensation as  an  officer  displaced  under  the  Municipal  Act. 

Quarc,  Whether  the  office  of  quay  master,  the  salary  of  which  arose  from  the  dues 
collected  nader  the  local  act,  is  a  borough  office. 
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major,  bailiffs  and  burgesses  had,  in  exercise  of  the  powers 
given  them  by  the  local  act,  removed,  as  occasion  required, 
such  collectors  of  rates,  without  any  compensation  ever 
having  been  paid  or  demanded ;  that  although  the  appoint- 
ment of  a  collector,  previous  to  the  5  &  6  Will.  4,  c.  76, 
vested  in  the  mayor,  bailiffs  and  burgesses,  and  since  that 
act  vested  in  the  mayor,  aldermen  and  burgesses  of  the 
town,  yet  the  management  of  the  dues,  and  the  payment  of 
officers,  had  been,  from  the  passing  of  the  local  act,  and 
still  is,  under  the  management  of  a  body  called  the  Quay 
Committee,  who  keep  a  separate  fund  called  the  Quay  Fund, 
and  pay  out  of  it  all  the  officers  appointed  under  the  act, 
over  which  the  corporation  have  no  control,  except  for  the 
purposes  of  the  local  act;  that  this  fund  cannot  be  applied 
to  corporate  purposes,  and  that  the  corporation  of  Poole 
had  borrowed  sums  of  money,  at  interest,  from  the  quay 
committee ;  that  the  borough  fund  was  not  applicable  to  the 
payment  of  the  salaries  under  the  local  act,  and  that  at  the 
audit  of  the  corporation  funds,  the  quay  fund  has  never 
been  included.  It  was  then  stated,  that  the  office  of  col- 
lector of  quay  dues  was  not  a  corporate  office,  and  that 
Mr.  Edwards  was  not  removed  under  the  5  &  6  Will.  4, 
c.  78,  but  under  the  local  act,  being  nearly  seventy  years  of 
age,  and  subject  to  the  gout. 

Sir  W.  W.  Follett  and  Bar  slow,  on  a  former  day  in  this 
term,  shewed  cause.  The  Lords  of  the  Treasury  were 
wholly  without  jurisdiction  in  this  case,  and  therefore  their 
order  was  void.  Mr.  Edwards  was  not  an  officer  of  the 
corporation,  and  he  was  not  removed  under  the  Municipal 
Corporation  Act.  The  local  act  authorizes  the  mayor,  &c. 
to  nominate  and  displace  officers  at  will,  and  this  power  has 
been  often  exercised.  The  funds  arising  from  the  quay  dues 
have  always  been  distinguished  from  the  corporation  funds; 
and  the  corporation  not  having  any  control  over  the  quay 
fund,  have  no  other  means  of  making  compensation  but  out 
Of  the  borough  fund.   The  corporation  hold  those  dues  as 
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trustees,  under  sects.  72  and  73  of  the  Municipal  Corporation 
Act,  which  is  quite  distinct  from  the  corporate  property  they 
hold  as  a  corporation.  Under  what  section  then  can  this 
officer  claim  compensation  ?  Sect.  66  only  applies  to  offices 
abolished,  or  to  persons  removed  under  the  act.  Mr. Edwards 
was  removed  by  the  new  trustees  under  the  local  act,  and 
there  is  no  ground  for  supposing  that  the  trustees  were 
more  fettered  in  their  appointments  than  before.  The 
Lords  of  the  Treasury  and  this  Court,  in  Rex  v.  Bridge- 
water  (a),  have  put  a  liberal  construction  upon  the  word 
"office,"  but  that  construction  was  only  intended  to  include 
corporate  offices,  which  were  not  strictly  legal  or  permanent 
offices,  not  to  comprehend  offices  quite  unconnected  with 
the  corporation.  Rex  v.  Bridgewater  (a)  also  establishes, 
that  if  the  Lords  of  the  Treasury  have  no  jurisdiction,  their 
order  is  a  nullity.  On  the  grounds,  therefore,  1st,  that 
Mr.  Edwards  was  not  a  corporate  officer;  and  2d,  that  he 
has  not  been  removed  under  the  5  &  6  Will.  4,  c.  76,  this 
rule  must  be  discharged. 

Sir  J.  Campbell  A.  G.  and  Bingham,  contra.  The  ques- 
tion is,  whether  the  order  of  the  Lords  of  the  Treasury  is  a 
nullity  altogether;  for  if  they  had  any  jurisdiction,  sect.  66 
of  the  Municipal  Act  provides  that  this  order  "  shall  be 
binding  on  all  parties."  In  The  King  v.  The  Mayor  of 
Bridgewater  (a),  the  claim  for  compensation  was  made  by 
Mr.  Trevor  as  clerk  to  the  justices ;  and  Coleridge  J.  said, 
u  Before  the  act,  he  (Mr.  Trevor)  was  an  officer  of  the 
borough  without  doubt."  But  what  is  the  office  of  a  clerk 
to  the  justices;  it  has  nothing  to  do  with  the  corporation, 
and  requires  no  formal  appointment  or  removal.  The 
Court  however  held,  that  it  was  an  office  within  the  mean- 
ing of  the  act,  for  which  compensation  should  be  awarded. 
Mr.  Edwards'*  office  was  much  more  nearly  connected  with 
the  corporation.  The  dues  collected  under  the  local  act 
are  corporate  property.   That  act  does  not  create  the  dues, 

(a)  1  N.  &  P.  466. 
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1838.       it  only  specifies  and  declares  what  they  are;  the  dues  are 

without  doubt  grants  from  the  crown,  similar  to  what  is 
The  Queen  .  8 

v.         found  in  most  seaport  towns.    In  one  sense  the  corporation 

Mayor  &c.  of  are  trustees  for  no  doubt  they  would  be  liable  to  indictment 
Poole.      m  J 

if  they  did  not  keep  the  quay  and  port  in  repair,  but  in  every 

other  view  the  dues  formed  part  of  the  corporation  property. 
Suppose  Edwards  had  been  a  collector  of  the  town  dues 
before  the  act  passed,  can  there  be  any  doubt  that  he  would 
have  been  entitled  to  compensation  ?  The  destination  of 
these  dues  is  relied  upon,  namely,  that  all  is  to  be  expended 
on  the  harbour  &c,  but  that  was  always  the  case,  impliedly, 
before  the  local  act  made  an  express  provision  on  the  sub* 
ject.  [Coleridge  J.  Do  you  contend  that  if  no  statute  had 
been  passed,  directing  the  application  of  these  funds,  that  it 
would  have  been  any  breach  of  duty  in  the  corporation,  at 
common  law,  to  apply  them  to  other  purposes  ?]  The  cor- 
poration, no  doubt,  would  have  applied  them  for  the  pur- 
poses mentioned  in  the  act;  but  as  that  act  recoguizes  that 
the  dues  belong  to  the  corporation,  whatever  surplus  there 
might  be  after  repairing  would  accrue  to  them.  However 
that  might  be,  Mr.  Edwards  held  an  office  of  profit  under 
the  corporation,  and  he  has  been  removed,  and  therefore  he 
comes  completely  within  the  third  category  of  sect.  66,  as 
an  officer  of  a  borough,  who  has  been  removed  from  his 
office  under  the  provisions  of  the  act.  No  incapacity  on 
his  part,  or  cause  for  removal,  is  alleged.  The  principal 
ground  relied  on  for  resisting  this  application  is,  that  these 
dues  have  always  been  managed  by  a  committee,  but  a  com- 
mittee of  the  corporation  is  tantamount  to  the  corporation 
for  the  purposes  for  which  they  are  appointed,  just  as  an 
officer  appointed  by  a  committee  of  the  House  of  Com- 
mons, is  an  officer  of  the  whole  House.  It  is  au  assump- 
tion that  the  committee  in  the  corporation  are  trustees  with 
regard  to  these  dues,  and  there  is  no  analogy  between  them 
and  eleemosynary  trusts,  which  are  created  by  private  indi- 
viduals. Wherever  these  dues  exist,  they  exist  by  prescrip- 
tion. 

Cur.  adv.  vult. 
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Lord  Den  man  C.  J.,  on  this  day  delivered  tbe  judg- 
ment of  the  Court  as  follows : — Upon  the  argument  of  this 
case,  we  had  no  doubt  that  the  party  applying  for  this  man- 
damus was  an  officer  within  the  meaning  properly  to  be  MaJ 
given  to  that  term  iu  the  compensation  clause  of  the  Muni- 
cipal Corporation  Act,  5  &  6  Will.  4,  c.  76,  s.  66,  but  we 
were  desirous  of  considering  whether,  upon  the  affidavits, 
be  was  an  officer  of  the  borough  of  Poole,  and  had  been 
removed  from  his  office  under  the  provisions  of  the  act.  If 
we  should  be  satisfied  that  tbe  affirmative  of  both  these 
propositions  was  established,  we  had  no  doubt  that  the 
Lords  of  the  Treasury  had  the  exclusive  jurisdiction  to 
determine  on  his  right  to  compensation,  and  it  would  be 
then  our  duty  to  enforce  by  mandamus  obedience  to  the 
award  they  have  made;  but  if  either  of  those  propositions  be 
decided  in  the  negative,  it  would  be  equally  clear  that  their 
lordships  have  not  given,  and  of  course  cannot  give  them- 
selves jurisdiction.    It  is  recited  by  the  local  act,  29  Geo.  2, 
that  the  mayor,  bailiffs,  burgesses  and  commonalty,  (\.  e.  the 
whole  body  corporate  of  Poole,)  had  immemorially  received 
certain  duties,  called  petty  customs  or  wharfage,  and  also 
certain  other  duties,  called  broomage  and  ballod  duty, 
which  had  been  constantly  under  the  management  of  the 
mayor, bailiffs  and  burgesses,  as  trustees  and  managers;  that 
the  said  duties  had  been  applied  for  the  repair  of  the  har- 
bour, quays  and  wharfs,  and  other  works  necessary  for  the 
more  convenient  use  of  the  same.    Difficulties  in  the  col- 
lecting and  enforcing  the  payment  of  these  duties  are  then 
recited,  and  for  the  remedy  it  is  enacted  that  certain  speci- 
fied duties  shall  henceforth  be  paid  to  the  mayor,  bailiffs, 
burgesses  and  commonalty,  as  well  by  the  said  mayor,  bai- 
liffs, burgesses  and  commonalty,  in  their  natural  capacities, 
as  by  all  other  persons,  under  the  circumstances  in  the  act 
stated.    And  power  is  given  to  the  mayor,  bailiffs  and  bur- 
gesses, or  the  major  part  of  them  for  the  time  being,  whereof 
the  mayor  is  to  be  one,  to  assemble,  and  by  any  writing 
under  their  hands,  or  the  hands  of  the  major  part  of  them  so 
assembled,  to  appoint  certain  officers,  (amongst  others  a 


124  CASES  IN  THE  QUEEN's  BENCH, 

1838.       quay  master,)  anil  also  from  time  to  time  to  displace  or 
remove  them,  and  to  assign  them  reasonable  salaries  out  of 
Vt         the  said  duties,  collected  by  virtue  of  the  act,  not  exceeding 

^afooLB "  °^  in  P01111^*  f^,e  act  t'ien  Prov'des  f°r  tne  manner  of 
collecting  the  duties  and  auditing  the  accounts,  which  it 
gives  each  person,  out  of  whose  goods  any  payment  has  been 
made,  a  right  to  examine;  and  lastly,  it  specifically  directs 
the  application  of  all  the  monies  to  be  raised  by  the  said 
duties,  to  the  repair  and  good  order  of  the  harbour,  wharfs, 
quays,  and  other  works  connected  with  them.  Under  this 
act  Mr.  Edwards  received  his  appointment  as  quay  master, 
and  very  shortly  after  the  election  of  the  town  council,  under 
5  8t  6  Will.  4,  c.  76,  was  by  them  dismissed  from  his  office. 
It  was  urged  upon  us  in  support  of  the  rule,  and  we  think 
correctly,  that  the  compensation  clause  of  this  act  ought  to 
receive  a  liberal  construction.  Upon  this  principle,  in  the 
case  of  The  Mayor  of  Biidgeuater  {a),  when  we  found  that 
the  duties  and  emoluments  of  clerk  to  the  charter  justices 
had  always  been  incident  to  the  office  of  common  or  town 
clerk,  which  was  clearly  an  office  of  profit  within  and  be- 
longing to  the  borough,  we  thought  ourselves  justified  in 
holding  that  the  compensation  for  the  loss  of  that  office,  as 
it  existed  before  the  passing  of  the  statute,  ought  to  em- 
brace such  emoluments;  for  the  employment  of  clerk  to  the 
justices  had  become,  by  long  usage,  parcel  of  the  corporate 
office  of  town  clerk,  and  the  applicant,  in  that  case,  who 
had  been  appointed  town  clerk  by  the  new  corporation,  but 
was  not  the  clerk  to  the  new  borough  justices,  appeared  to 
us  not  to  have  been  reappointed  to  his  former  office,  and 
to  have  received  only  a  partial  compensation  for  the  loss  of 
it.  Before,  however,  we  can  authorize  a  charge  upon  the 
borough  fund,  we  are  bound  to  see  that  the  case  of  the 
applicant  is  brought  fairly  within  the  conditions  of  the  sta- 
tute. Upon  a  consideration  of  the  authority  by  which  Mr. 
Edwards  was  appointed,  and  the  fund  from  which  his  salary 
was  paid,  we  have  entertained  great  doubts,  whether  he 

(a)  1  N.  &  P.  466. 
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could  be  properly  considered  an  officer  of  the  borough.  It 
is  unnecessary  however  to  determine  that  question,  because  Queeh 
we  are  of  opinion  that  he  has  not  been  removed  under  the  v. 
provisions  of  the  statute  in  question.    By  the  72d  section  ^a^,^c'°^ 
of  the  statute,  the  new  body  corporate  are  made  trustees  for 
executing,  by  the  council  of  the  borough,  the  powers  and 
provisions  of  all  acts  of  parliament  relating  to  the  borough, 
made  before  the  passing  of  the  act,  other  than  any  act  made 
for  securing  charitable  uses,  &c.    Under  this  section  the 
council  become  substituted  in  the  local  act  for  the  mayor, 
bailiffs  and  burgesses;  they  have  the  same  powers,  and  no 
greater;  they  must  administer  the  local  act,  but  are  bound 
by  it.    If  therefore  Mr.  Edwards,  under  the  local  act,  had 
been  appointed  for  life,  no  provision  of  the  5  &  6  Will.  4, 
c.  76,  would  have  enabled  the  council  to  remove  him. 
They  are  enabled  so  to  do  only  because  under  the  local 
statute  he  was  appointed  to  hold  during  pleasure,  and  be- 
cause they  are  now  appointed  as  trustees  to  execute  the 
powers  and  provisions  of  that  statute.    The  removal,  there- 
fore, is  an  act  done  by  them  as  such,  and  in  virtue  of  the 
powers  of  that  statute,  and  is  not  a  removal  under  the  pro- 
visions of  the  5  &  6  Will.  4,  c.  76.    We  are  not  satisfied 
upon  the  affidavits,  that  the  removal  of  Mr.  Edwards  has 
been  made  without  just  cause;  unexceptionable  reasons 
were  stated  for  it  upon  the  argument,  but  without  deciding 
that  which  is  not  properly  of  our  jurisdiction;  we  may  add, 
that  we  have  come  to  our  conclusion  with  the  less  regret, 
because  it  seems  clear  that  those  dues,  out  of  which  his 
salary  was  paid,  do  not  become  a  part  of  the  borough  fund, 
and  therefore  there  would  be  almost  an  injustice  in  making 
that  fund  chargeable  with  any  compensation  for  the  loss  of 
it.    Upon  the  ground,  however,  that  he  has  not  been  re- 
moved under  the  provisions  of  5  &  6  Will.  4,  c.  76,  we 
think  this  rule  must  be  discharged. 

Rule  discharged. 
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1838. 

^-^v^      The  Queen  v.  The  Wardens,  Overseers  and  Inhabitants 

Monday,  Qf  gT  Saviour's,  SoUTHWARK. 
January  29th. 

1.  Where  MANDAMUS.   The  writ  recited, that  by  22  &  23 Car. 2, 

a  mandamus  intituled  "  An  Act  for  making  the  Manor  of  Paris  Garden 

is  not  frivolous  a  parisn  an(j  to  enable  the  parishioners  of  St.  Saviour's, 
on  the  face  of     r  1  .  0 

it,  its  validity  Southwark,  to  raise  a  Maintenance  for  Ministers  and  for  Ke- 

roust  be  ar-        •  8  of  t,  j  Church,"  it  was  recited,  that  James  the  First, 

gued  on  a  con-  *  7  7 

cilium,and     by  his  letters-patent,  granted  the  rectory  and  parsonage 

ibrquariJng0  impropriate  of  the  parish  church  of  St.  Saviour's,  South- 
the  retunu  ^  wark,  to  certain  persons  and  their  heirs,  in  trust  for  the 
letters-patent^  wardens  of  the  said  parish  church  and  their  successors,  en- 
granted  the  joining  them,  out  of  the  revenue  thereof,  to  find  and  main- 
rectory  of  St.  J  m     b  9 

S.  to  certain  tain  two  preaching  chaplains,  and  a  schoolmaster  and  usher 

theirheiraln  for  tneir  free  grainmar  school,  and  to  repair  their  parish 

trust  for  the  church,  and  to  pay  their  chaplains  threescore  pounds  per 

St.  S.,  enjoin-  annum,  and  their  schoolmaster  and  usher  thirty  pounds  per 

ing  them,  out  annum.    But  the  said  parish  church  being  a  verv  great 

of  die  revenue  .        .  , 

thereof,  to       church,  and  very  chargeable  to  be  maintained  in  due  repa- 

maintain  two   ratioll  anrj  the  revenue  of  the  said  rectory  not  amounting  to 

chaplains,  and  '  . 

to  repair  their  above  100/.  per  annum,  communibus  annis,  the  sum  would 

andto  payThe  not  exlenc*  to  repair  the  said  church,  and  to  allow  any  rea- 
chaplains  cer-  sonable  maintenance  to  the  said  chaplains ;  for  the  remedy 

By  a  local  act,  whereof  it  is,  amongst  other  things,  enacted,  that  all  the 
reciting  these 

letters-patent,  and  that  the  parish  church  was  very  chargeable,  and  the  revenue  did  not 
extend  to  repair  the  church  and  allow  any  reasonable  maintenance  to  the  chaplains,  it 
was  enacted  that  the  inhabitants  of  St.  S.  should  be  discharged  from  tithes,  and  that  in 
consideration  thereof  the  wardens,  with  six  of  the  inhabitants,  might  make  a  rate  every 
year,  and  that  the  wardens  should  pay  to  the  chaplains  certain  salaries,  which  should  be 
in  lieu  of  all  salaries  to  be  paid  under  the  letters-patent,  and  all  the  residue  of  the  rate 
to  be  applied  to  the  repairs  of  the  church.  A  subsequent  local  act  directed  that  the 
rate  should  be  made  by  the  wardens,  overseers  of  the  poor,  and  other  inhabitants  of  the 
parish,  in  vestry  assembled ;  and  that  out  of  the  rate  so  collected,  the  wardens  should 
pay  the  salaries,  &c,  and  apply  the  remainder  to  the  repairs  of  the  church.  The  inha- 
bitants having  refused  to  make  a  rate  under  this  act,  and  the  salaries  of  the  chaplains 
being  unpaid,  and  the  church  out  of  repair, — the  Court  directed  a  mandamus  to  the 
wardens  and  inhabitants  to  make  a  rate  :— Held,  that  the  rate  was  rightly  directed,  as 
the  wardens  had  no  power  to  make  a  rate  alone. 

3.  The  return  of  the  inhabitants  stated  that  the  wardens  were  liable," on  their  cove- 
nant in  the  letters-patent,  to  pay  portion  of  the  salaries,  and  to  repair  the  church,  and 
that  they  had  sufficient  yearly  revenue  for  that  purpose,  the  rate  being  only  intended  to 
be  a  rate  in  aid : — Held,  that  whatever  might  be  their  liability  or  their  revenue,  as  to  the 
church  repairs,  the  acts  of  parliament  give  the  rate  to  the  chaplains  as  the  only  fund  for 
payment  of  their  salaries,  and  in  lieu  of  all  other. 
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parishioners  of  St.  Saviour's,  and  all  the  inhabitants  of  and  J838. 
within  the  same,  should  be  for  ever  thereafter  exonerated  Vrf^^ 
and  discharged  from  tithes;  and  in  consideration  thereof,  ^  QUEEN 
that  it  should  and  might  be  lawful  to  and  for  the  church-  The  Wardens, 
wardens  for  the  time  being  of  the  said  parish,  and  the  over-  §T  ^jour's 
seers  of  the  poor,  or  the  greater  number  of  them,  on  giving  Southwark. 
notice  unto  or  calling  together  six  or  more  of  such  inhabit- 
ants as  had,  within  the  space  of  seven  years  then  last  past, 
borne  the  like  office  therein,  to  assemble  yearly,  and  make 
a  rate,  not  exceeding  350/.  in  any  one  year ;  and  the  wardens 
of  the  said  parish  church,  and  their  successors,  should,  by 
yearly  quarterly  payments,  pay  yearly  for  ever  unto  each  of 
the  chaplains  the  yearly  sum  of  100/.,  and  unto  the  school- 
master and  usher  the  yearly  sum  of  SO/.;  which  said  several 
sums  should  be  in  lieu  of  all  monies  to  them  respectively 
payable  or  to  be  paid  by  virtue  of  the  said  letters-patent  or 
any  appointment  therein ;  and  all  the  residue  of  the  monies 
so  to  be  raised  as  aforesaid  should  from  time  to  time  be  ap- 
plied and  disposed  of  for  and  towards  the  repairs  of  the  said 
parish  church  of  St.  Saviour's,  and  other  matters  concerning 
the  administration  of  the  same  church  affairs,  in  such  man- 
ner as  the  said  wardens  for  the  time  being  should  conceive 
meet.  The  writ  then  recited,  that  by  56  Geo.  3,  c.  lv.  (local), 
it  was,  amongst  other  things,  enacted,  that  so  much  of  the 
act  of  Car.  2  as  respected  the  amount  of  the  rate  to  be 
raised  by  rate  should  be  repealed,  and  enacted  that  it  should 
and  might  be  lawful  for  the  wardens,  overseers  of  the  poor, 
and  other  inhabitants  of  the  said  parish  in  vestry  assembled, 
to  make  a  rate  yearly,  not  exceeding  one  shilling  in  the 
pound ;  and  all  such  sums  as  should  be  paid  by  the  collec- 
tors, to  be  applied  as  hereinafter  mentioned ;  that  is  to  say, 
the  wardens  should,  by  equal  quarterly  payments,  pay 
yearly  unto  each  of  the  chaplains  the  yearly  sum  of  300/., 
and  unto  the  schoolmaster  and  usher  the  yearly  sum  of  30/., 
the  payment  of  which  sums  should  be  in  lieu  of  all  monies 
to  them  respectively  payable  or  to  be  paid  by  virtue  of  the 
said  letters-patent  or  any  appointment  therein ;  and  all  the 
residue  of  the  monies  so  to  be  raised  as  aforesaid  should, 
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1888.       from  time  to  time,  be  applied  and  disposed  of  for  and  towards 

^^^^  the  repairs  of  the  said  parish  church,  and  other  matters 
The  Queew  r.  .  .     \  ,!».-. 

t,,         concerning  the  administration  of  the  same  church  affairs,  in 

^ft^of61"'  such  manner  as  the  said  wardens  for  the  time  being  should 

St.  Saviour's,  conceive  proper,  as  by  the  said  act,  reference  being  thereto 
Southward  ^  wj„  njore  fu,jy  appear     The  wrft  then  recited  tj|at 

there  was  due  and  owing  to  the  chaplains  150/.  each,  and 
to  the  schoolmaster  and  usher  SO/.;  and  also  that  the  church 
of  St.  Saviour's  was  in  a  very  dilapidated  state,  and  required 
immediate  repairs,  and  that  application  had  been  made  to 
the  wardens  for  payment  of  the  sums  so  owing,  which  they 
neglected  and  refused  to  pay;  and  also  that  application  had 
been  made  to  the  wardens,  overseers  and  inhabitants,  to 
make  a  rate  for  the  purposes  aforesaid,  in  pursuance  of  the 
said  acts  of  parliament.  The  writ  then  commanded  the 
wardens,  overseers  and  inhabitants  of  the  said  parish,  im- 
mediately after  the  receipt  of  the  writ,  to  assemble  a  vestry, 
and  make  a  rate  for  the  purposes  in  that  behalf  aforesaid, 
in  pursuance  of  the  said  acts  of  parliament,  or  to  shew 
cause  to  the  contrary  thereof. 

The  wardens  and  overseers,  and  some  of  the  inhabitants, 
made  a  return  to  the  writ,  in  which  they  admitted  that  the 
stipends  were  due  to  the  chaplains,  and  that  the  church  was 
dilapidated;  and  stated  that  at  the  time  of  the  application 
to  them  for  payment,  they,  the  wardens,  were  and  still  are 
unable  to  pay  the  said  sums  or  any  part  thereof,  by  reason 
that  the  said  wardens,  at  the  time  of  such  application,  had 
not,  and  still  have  not,  in  their  custody  and  control,  any 
sum  or  sums  of  money  assessed,  collected  or  paid,  under  or 
by  virtue  of  the  22  &  23  Car.  2,  c.  ii.  and  of  the  56  Geo.  3, 
or  either  of  the  said  acts,  or  otherwise  howsoever.  They 
then  certified  that  they  refused  to  make  a  rate,  as  they  law- 
fully might,  under  the  two  acts,  and  also  because  any  rate  to 
be  made  under  the  said  acts  might  be  made  by  the  wardens 
and  overseers,  and  six  or  more  of  the  inhabitants,  alone. 

A  separate  return  was  made  by  other  of  the  inhabitants, 
in  which  they  stated,  that  by  letters-patent  of  Hen.  6,  certain 
parishioners  of  St.  Margaret,  Southwark,  were  incorporated 
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by  the  name  of  "  The  Wardens  of  the  Guild  of  our  blessed  i838. 
Lady,"  with  power  to  purchase  lands  in  mortmain;  and  ^^s^s 
that,  by  the  28  Hen.  8,  the  parishioners  of  St.  Margaret's  Vm 
were  incorporated  as  "  The  Wardens  of  the  parish  church  The^Ja^ens* 
of  St.  Margaret,"  with  a  similar  power  to  purchase  lands;  St. Saviour's, 
that  by  the  32  Hen.  8,  the  parishes  of  St.  Margaret  and  St.  S^™****- 
Mary  Overy  were  united,  and  it  was  enacted  that  the  pa- 
rishioners should  elect  churchwardens  every  year,  who 
should  be  a  body  corporate,  and  who  should  have  all  the 
lands,  tenements,  hereditaments,  and  other  revenues,  at  any 
time  in  the  possession  of  the  wardens  of  St.  Margaret  and 
St.  Mary  Magdalen  Overy.  They  then  certified  that  Jac.  1, 
by  his  letters-patent,  granted  the  rectory  of  St.  Saviour's  and 
all  the  premises  and  hereditaments,  formerly  parcel  of  the 
priory  of  St.  Mary's  Overy,  to  the  wardens  of  St.  Saviour's; 
and  the  said  last-mentioned  wardens  did  covenant  with  his 
Majesty  that  they  would,  at  their  own  proper  costs  and 
charges,  maintain  one  learned  man  to  the  place  of  school  - 
master,  and  one  other  learned  man  to  the  place  of  usher, 
and  should  pay  20/.  a  year  to  the  schoolmaster,  and  10/. 
a  year  to  the  usher ;  and  the  said  wardens  did  further  cove- 
nant that  they  would  maintain  two  chaplains,  and  would 
pay  yearly  to  the  said  chaplains  60/.,  and  would  pay  all 
other  charges,  expenses  and  sums  of  money,  out  of  the  said 
rectory  of  ancient  time  issuing  or  to  be  paid ;  and  his  said 
Majesty,  his  heirs  and  successors,  therefrom  and  from  every 
part  thereof,  from  thenceforth  for  ever  would  acquit,  exone- 
rate and  keep  harmless. 

The  inhabitants  then  averred  that  the  charge  of  repairing 
the  parish  church  was  a  charge  out  of  the  said  rectory  of 
ancient  time  issuing,  and  the  divers  messuages,  lands  and 
tenements,  granted,  conveyed,  purchased  and  procured  by 
the  said  wardens,  under  and  by  virtue  of  the  said  divers 
letters-patent  and  acts  of  parliament  before  mentioned,  were 
of  large  annual  value,  to  wit,  of  the  value  of  1000/.  and 
upwards  per  annum,  which  said  sum  of  1000/.  is  amply 
sufficient  year  by  year  to  repair  the  said  church,  and  to  pay 
the  said  stipends  in  the  letters-patent  of  Jac.  1  mentioned. 

VOL*  HI.  K 
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They  then  averred  that  the  wardens  were  primarily  liable 
to  pay  the  stipends  in  the  said  letters-patent  mentioned,  and 
to  repair  the  church,  and  that  the  object  and  intention  of 
The£l*r0fns'  the  22  &  23  Car.  2,  and  the  56  Geo.  3,  was  to  enable  the 
St.  Saviour's,  parishioners  of  St.  Saviour's  to  make  a  rate  in  aid  of  the 
Southwark.  8ajj  pr;mary  liability,  and  that  the  wardens  had  always  paid 
the  stipends  and  repaired  the  church  up  to  June,  1836. 
The  inhabitants  then  set  out  the  proceedings  at  the  vestry 
assembled  in  pursuance  of  the  writ,  in  which  an  attempt 
was  made  by  the  inhabitants  to  appoint  a  committee,  and 
consider  the  proper  return  to  be  made  to  the  rate,  and  that 
a  rate  of  sixpence  in  the  pound  was  proposed,  which  was 
more  than  sufficient  for  the  purposes  mentioned  in  the  act, 
and  therefore  the  majority  voted  against  it. 

Sir  F.  Pollock,  in  Trinity  terra,  having  obtained  a  rule 
nisi  to  quash  these  returns, 

Jan.  18M.  Sir  J.  Campbell  A.  G.  (with  whom  were  M.  D.  Hill  and 
22.  Perry),  on  a  former  day  in  this  term,  shewed  cause ;  and 
contended  that  this  rule  must  be  discharged,  as  there  was 
nothing  frivolous  in  the  returns  made,  but  serious  questions 
of  law  raised  for  the  consideration  of  the  Court.  It  ought 
therefore  to  have  been  brought  on  in  the  usual  course,  upon 
a  concilium,  that  the  decision  of  the  Court  may  be  had  in 
a  formal  manner,  and  an  opportunity  for  bringing  error  be 
afforded. 

Sir  JF.  Pollock,  contrA.  This  being  an  urgent  case,  and  the 
stipends  being  unpaid,  it  was  thought  that  the  points  of  law 
might  be  argued  on  the  rule,  in  order  to  obtain  the  speedier 
decision  of  the  Court. 

Lord  Denman  C.J. — When  a  return  raises  matters  of 
law,  it  cannot  be  quashed  on  a  motion,  but  must  come  on 
in  a  regular  way  upon  a  concilium  (a). 

A  concilium  being  obtained,  the  case  was  set  down  in 
the  crown  paper,  and  was  argued  on  this  day  by 

Sir  F.  Pollock,  for  the  crown.    Neither  of  these  returns 
(«)  See  Rtgina    P*yn9  pott. 
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can  be  sustained.  The  wardens  seem  merely  to  rely  on  the  1838. 
power  which  they  contend  they  have  to  make  the  rate  them-  i^Qdeen 
selves,  under  the  22  8c  23  Car.  2;  but  that  constniction  v. 
cannot  be  supported,  for  the  56  Geo.  3  enacts,  that  the  1116 ^a$cn8' 
wardens,  overseers,  and  other  inhabitants  of  the  parish,  in  St.  Saviour's, 
vestry  assembled,  shall  make  the  rate.    They  then  contend,  SoUTHWARK- 
as  the  inhabitants  do  in  their  return,  that  under  the  two  acts 
they  have  a  discretionary  power  to  make  the  rate.  The 
inhabitants  in  this  return  rely  on  the  covenant  by  the  war- 
dens, contained  in  the  letters-patent  of  Jac.  1.    The  effect 
of  those  letters-patent  was  to  convey  the  rectory  of  St. 
Saviour '8  to  the  wardens,  who  thereupon  covenanted  to  pay 
the  stipends  and  repair  the  church ;  but,  by  the  22  8c  23 
Car.  2,  the  inhabitants  of  St.  Saviour's  were  exonerated 
from  tithes,  which  constituted  the  revenue  of  the  rectory, 
and  tit  consideration  thereof  it  was  enacted  that  it  should 
and  might  be  lawful  for  the  wardens  to  make  a  rate,  and 
out  of  it  to  pay  the  chaplains ;  and  it  was  expressly  enacted, 
that  the  payments  so  to  be  made  to  the  chaplains  should  be 
in  lieu  of  all  monies  payable  to  them  out  of  the  letters-pa* 
tent.   The  chaplains  therefore  have  no  claim  on  the  ward- 
ens under  the  letters -patent  of  Jac.  1.    The  inhabitants 
certify  that  the  revenue  of  the  wardens  year  by  year,  is  suf- 
ficient to  pay  the  stipends  year  by  year,  but  they  carefully 
abstain  from  saying  that  the  wardens  have  sufficient  funds 
in  hand  now.   The  question  therefore  is,  are  the  wardens, 
overseers  and  inhabitants  compellable  to  make  a  rate  under 
these  statutes,  or  have  they  it  in  their  discretion  to  refuse 
whenever  they  choose.    The  law  is,  that  wherever  a  public 
duty  is  pointed  out  by  the  legislature,  this  Court  will  enforce 
it;  Bac.  Abr.  Statutes  (I.);  and  it  is  immaterial  what  the 
words  enjoining  the  duty  are,  for  the  Court  will  construe 
the  word  may  as  the  word  shall.   Thus,  on  the  14  Car.  2, 
c.  12,  which  enacts  that  the  churchwardens  and  overseers 
may  make  a  rate  to  reimburse  the  constables,  the  Court  held 
that  they  were  compellable  to  do  so  (a).    So,  on  the  23 
(«)  Rex  et  Regina  v.  Barlow,  2  Salk.  609. 
K2 
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1838.       Hen.  6,  which  enacts  that  the  sheriff  may  take  bail,  the  con- 

J^Z*^  struction  has  been  that  he  shall  do  this;  Bac.  Abr.  Sta- 
Tne  Queen  .  *    *  • 

v.         tute8(I.)    This  doctrine  was  approved  of  in  iter  v.  The 

^he&c  Qof en8>  Commissioners  of  Flockwold  Inclosure  (a) ;  and  in  a  case  in 
St.  Saviour's,  this  Court  against  the  commissioners  of  a  metropolitan 
Southwark.  pavjng  act>  wnere  a  discretion  was  given  them  as  to  lighting 
certain  streets  or  not,  the  Court  was  divided  whether,  even 
with  this  discretionary  clause,  they  were  not  compellable  to 
do  so.  But  there  was  no  doubt  expressed  that  they  would 
have  been  compellable  but  for  this  clause.  So,  on  the 
8  &  9  Will.  3,  which  directs  that  breaches  may  be  assigned 
or  suggested,  the  Courts  have  held  the  statute  to  be  com- 
pulsory. What  is  there  to  distinguish  the  present  case  from 
the  Case  of  the  Constables  in  Salkeld(b)?  The  object  of  the 
act  of  Car.  2  was  to  relieve  the  inhabitants  of  St.  Saviour's 
from  the  payment  of  tithes,  and  in  lieu  thereof  to  impose 
upon  them  the  burden  of  paying  the  stipends  and  of  repair- 
ing their  church.  A  public  duty  therefore  is  enjoined  them, 
which  this  Court  will  enforce. 

Hindmarsh,  contrA,  for  the  wardens.  The  writ  in  this 
case  is  misdirected,  for  under  these  acts  the  wardens  and 
overseers,  with  six  or  more  of  the  inhabitants,  had  power  to 
make  the  rate  alone.  They  had  so  clearly  under  the  22  & 
25  Car.  2 ;  and  although  the  56  Geo.  3,  c.  lv,  s.  3,  enacts 
that  the  rate  is  to  be  made  by  the  wardens,  overseers,  and 
other  inhabitants  of  the  parish  in  vestry  assembled,  the 
word  "  inhabitants"  there  cannot  mean  the  inhabitants  at 
large,  but  must  mean  the  inhabitants  spoken  of  in  the  22  8c 
23  Car.  2.  If  it  means  the  inhabitants  at  large,  the  insertion 
of  the  words  "  wardens  and  overseers"  would  be  idle  and 
unnecessary :  following  those  words,  the  meaning  must  be 
restricted  to  a  smaller  class,  according  to  the  decision  of 
this  Court  in  Sandiman  v.  Breach  (c),  and  Kitchen  v. 
Shaw  (d). 

(a)  2  Chit.  Rep.  253.  (r)  7  B.  &  C.  96. 

(b)  Ilex  ct  Regina  v.  Barlow,        (d)  1  N.  &  P.  791. 
2  Sulk.  609. 
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Sir  J.  Campbell  A.  G.,  for  the  inhabitants.  It  is  not  1838. 
disputed  that  the  chaplains9  stipends  ought  to  be  paid,  and  s^s^s 
the  church  repaired;  but  the  question  is,  whether  the  war-  TllC  ^UEE!f 
dens,  having  sufficient  funds  for  that  purpose,  are  not  liable,  The^a^ens> 
and  whether  these  acts  contemplate  more  than  a  rate  in  aid  St.  Saviour's, 
of  the  wardens'  primary  liability.  The  wardens  having  SoWTHWABK- 
divers  large  estates  by  the  bounty  of  the  legislature  and  of 
former  sovereigns,  are  bound,  by  their  express  covenant  in 
the  letters-patent  of  Jac.  1,  to  bear  these  charges.  [Lord 
Denman  C.  J.  Are  there  not  sufficient  facts  stated  on  this 
return  to  enable  the  prosecutor  to  traverse  them  ?  Sir  F. 
Pollock.  They  do  not  state  any  facts  which  shew  that  there 
is  a  fund  applicable  to  those  purposes ;  and,  secondly,  if 
there  be  such  a  fund,  the  acts  expressly  direct  that  the  pay- 
ments shall  be  in  lieu  of  the  payments  made  out  of  it.] 
Undoubtedly  sufficient  facts  are  shewn  on  the  return ;  but 
first  of  all  it  is  contended  that  the  writ  is  bad.  It  does  not 
appear  by  the  writ  that  the  wardens  had  no  funds  in  hand 
out  of  which  to  pay  these  salaries :  they  might  have  had 
sufficient  funds  out  of  a  former  rate.  There  has  not  there- 
fore been  a  sufficient  refusal :  Rex  v.  The  Margate  Pier 
Company  (a).  Again,  the  mandamus  should  have  been  to 
the  wardens  to  pay  the  money,  and  not  to  make  a  rate.  It 
appears  by  the  writ,  and  by  the  22  &  23  Car.  2,  and  the 
56  Geo.  3,  which  are  public  acts,  that  the  wardens  had  a 
revenue  from  the  rectory  besides  the  tithes,  which  were 
given  up.  By  the  preamble  of  the  latter  act,  it  is  stated 
that  the  revenue  of  the  wardens  arising  out  of  the  rectory, 
and  the  rate  they  were  enabled  to  raise  by  rate  under  22  & 
23  Car.  2,  was  insufficient,  &c,  and  then  proceeds  to  give 
powers  to  raise  an  additional  rate.  But  there  is  nothing  to 
shew  that  that  revenue  may  not  have  greatly  increased,  and 
be  quite  sufficient  now  without  a  rate ;  and  it  is  quite  con- 
sistent with  the  writ  that  the  wardens  may  have  5000/.  in 
band,  arising  out  of  their  rectory,  at  the  moment  of  the  writ 
going.    That  being  so,  as  they  are  bound  by  their  covenant 

(a)  3  B*  &  Aid.  330. 


CASES  IN  THE  QUEEN'S  BENCH, 
8.      in  the  letters-patent,  Henley  v.  The  Mayor  of  Lyme  Regis  (a), 
Jueen  anc*  may  ^ave  8Uffic'enl  funds  to  meet  the  charges,  there  is 
v.        no  ground  for  casting  the  liability  elsewhere.    All  that  the 
c.aofen9'  acts  8ay  ls> lnat  lne  wardens  shall  pay  the  salaries,  and  ap- 
>viour's,  propriate  the  residue  to  church  repairs.   It  is  clear  that  this 

'HWARK. 

enactment  was  meant  to  be  auxiliary  in  the  one  instance  to 
the  liability  of  the  wardens,  and  in  the  other  to  the  usual 
fund  for  repairing  a  church.  If  the  church  requires  repair 
in  this  parish,  a  church-rate  may  be  made  in  the  usual  way. 
It  is  not  contended  that  this  case  comes  within  Rex  v.  Si. 
Peter's,  Thetford(b),  or  that  if  a  statute  enacts  that  a 
church-rate  shall  be  made,  that  this  Court  will  not  enforce 
the  enactment;  but  it  is  submitted  this  clause  was  not 
intended  to  be  compulsory.  As  to  the  provision  for  the 
payments  to  be  made  by  the  wardens,  being  in  lieu  of  what 
the  chaplains  were  to  receive  under  the  letters-patent  of 
James,  that  enactment  was  only  to  prevent  any  claim  for 
the  salaries  being  made  twice.  The  writ  therefore  is  de- 
fective, in  not  shewing  that  there  were  no  funds  in  the  hands 
of  the  wardens. 

But  if  it  does  not  appear  clearly  on  the  face  of  the  writ 
that  the  wardens  are  liable,  and  have  sufficient  funds, 
these  facts  are  broadly  stated  on  the  face  of  the  return. 
Their  liability  is  charged  in  direct  terms,  and  they  are  said 
to  have  a  yearly  revenue  of  1000/.  and  upwards.  If  these 
allegations  are  false,  they  should  be  traversed.  It  is  ob- 
jected that  the  return  does  not  aver  that  the  wardens  have 
sufficient  funds  in  their  hands  now ;  but  that  is  a  fact  en- 
tirely out  of  the  knowledge  of  the  inhabitants.  The  return 
of  the  wardens  must  convince  the  Court  that  they  have  suf- 
ficient funds ;  for  the  only  reason  they  give  for  refusing  to 
pay  the  rale  is,  merely  that  they  had  no  funds  in  hand  <z*~ 
se&sed  under  the  two  acts,  or  either  of  them,  or  otherwise 
howsoever.  How  then  can  the  Court,  since  the  fact  of 
there  being  funds  in  the  wardens'  hands  is  admitted,  and 

(n)  5  Bing.  91,  confirmed  on  in  the  House  of  Lords,  1  Scott, 
error  in  K.  B.,  3  B.  &  Ad.  77,  and     291 ;  S.C.  1  Bing.  N.  C.  232. 

(b)  5  T.  R.  364. 
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their  legal  liability  thereupon  is  indisputable,  according  to  1838. 
Henley  v.  The  Mayor  of  Lyme  Regis  (a),  quash  this  return  ?  t^q^n 
The  cases  cited  to  shew  the  Court  will  read  may  as  must,  Vt 
when  the  policy  of  the  law  requires  it,  are  fully  admitted ;  The^a^en,, 
but  it  is  urged  that  the  whole  context  and  spirit  of  the  acts  St.  Saviour's, 
shew,  that  the  rate  in  question  was  only  to  be  one  in  aid  of  So17™*"* 
a  primary  fund.    It  must  be  conceded  that  some  discretion 
is  given  to  the  inhabitants  as  to  the  amount  of  a  rate :  they 
cannot  be  compelled  always  to  make  a  shilling  rate.  Then 
what  can  determine  the  amount  of  the  rate  to  be  made,  ex- 
cept the  extent  of  the  primary  fund  ? 

Sir  F.  Pollock,  in  reply.  It  does  not  at  all  appear  that 
there  is  any  primary  fund  ;  and  if  there  were,  it  would  not 
prevent  this  writ  issuing.  The  inhabitants  can  always 
inform  themselves  of  what  funds  are  in  the  wardens'  posses- 
sion ;  for  sect.  5  of  56  Geo.  3  provides  that  the  wardens 
shall  every  year  give  an  account  to  two  justices  of  the  mo- 
nies expended  by  them,  and  of  the  application  of  all  funds 
received  by  them.  If  the  inhabitants  had  made  a  rate  to 
defray  the  stipends,  then  their  return  as  to  the  wardens'  lia- 
bility, and  the  Attorney-General's  argument,  would  have 
been  probably  good ;  for  as  only  the  residue  of  such  rate  is 
to  be  applied  to  the  church  repairs,  it  would  be  difficult  to 
devise  a  mode  for  increasing  the  residue:  but  as  to  the 
stipends  to  the  chaplains  aud  the  schoolmaster,  the  legisla- 
ture has  expressly  provided  this  fund,  raised  by  rate,  for 
them.  [Coleridge  J.  Your  argument  is,  that  though  there 
may  be  a  primary  fund,  the  chaplains  have  a  right  to  be 
paid  out  of  a  rate  to  be  raised  for  the  purpose ;  but  if  so, 
how  is  that  primary  fund  to  be  applied  ?]  There  may  be  a 
difficulty  in  answering  that  question;  probably  an  act  of 
parliament  might  be  required.  But  the  legislature,  as  if  to 
guard  against  such  difficulties,  have  expressly  provided  that 
the  wardens  shall  pay  these  stipends  quarterly  out  of  the 
rate*    Sect.  5,  of  66  Ceo.  3,  c.  lv.,  therefore  is  relied  upon. 


(a)  SB.& Ad.  77;  1  Scott,  77;  1  Bing.  N.  C.  222. 
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1838.       The  words  there  are  as  compulsory  as  words  can  be — 
The  Queen   "  *e  warc*ens  sh<*M  PaJ/*"  &c« — anc'  &e  payments  so  made 
v-         shall  be  in  lieu  of  all  monies  respectively  payable  to  them 
&c.  of    '  under  the  said  letters-patent.    Two  objections  are  relied 
St.  Saviour's,  upon  for  lne  inhabitants ;  first,  that  the  writ  is  bad,  in  not 

OOUTIIWARK. 

shewing  that  the  wardens  had  no  funds ;  secondly,  that  the 
return  is  a  good  one.  Undoubtedly,  if  the  opinion  of  the 
Court  is  in  favour  of  the  return,  it  would  be  more  desirable 
for  the  prosecutor  to  have  the  writ  quashed,  than  to  have 
the  return  allowed  a  good  one.  In  the  former  case  a  new 
writ  might  be  brought ;  but  if  the  return  is  a  good  one, 
then  the  statutes  are  wholly  useless.  But  it  is  submitted  that 
a  sufficient  refusal  and  denial  of  means  by  the  wardens  is 
shewn  on  the  face  of  the  writ. 

The  proposition  contended  for  by  the  wardens,  that  they 
alone  have  the  power  to  make  the  rate,  cannot  be  main- 
tained. [The  Court  intimated  he  need  not  trouble  himself 
upon  this  point.] 

Cur.  adv.  vult. 


Lord  Dun  man  C.  J.,  on  this  day  delivered  the  judgment 
of  the  Court  as  follows  : — 

This  was  a  mandamus,  which  had  issued  at  the  prayer  of 
the  two  chaplains,  schoolmaster  and  usher  of  St.  Saviour's, 
Southwark,  commanding  the  defendants  to  make  a  rate  for 
the  payment  of  certain  salaries,  to  which  they  claimed  to  be 
entitled  under  the  '22  &  23  Car.  2,  and  56  Geo.  3,  c.  lv. 
Two  returns  were  made;  and  upon  the  argument  it  was 
conceded,  that  if  the  mandamus  were  properly  directed,  and 
if  the  rate  spoken  of  in  those  acts  were  the  primary  fund 
for  the  payment  of  the  salaries  in  question,  then  the  writ 
was  good,  and  the  returns  insufficient,  and  that  a  peremp- 
tory mandamus,  if  necessary,  ought  to  issue ;  the  Attorney- 
General,  for  the  inhabitants,  properly  conceding  that  these 
salaries  ought  to  be  paid.  We  had  no  doubt  upon  the  argu- 
ment that  the  mandamus  was  properly  directed ;  and  upon 
consideration,  we  are  of  opinion  that  the  primary  fund,  to 
which  the  chaplains,  schoolmaster  and  usher  are  by  law  to 
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look  for  their  salaries,  is  a  rate  to  be  made  annually  under  the  1838. 

provision  of  the  56  Geo.  3.  c.  lv.  s.  5,  without  reference  to  J^^C^ 

r  r    ,  .     The  Queen 

arrears,  if  any,  of  any  former  rate,  or  to  any  other  fund  in  v. 

the  hands  of  the  churchwardens.  It  is  not  necessary,  for  The^a^ens, 
the  purposes  of  this  case,  to  inquire  into  the  history  of  this  St.  Saviour's, 
parish  earlier  than  the  reign  of  James  1 ;  for  there  is  no  evi-  SJoUTHWAEIt* 
dence  whatever,  on  the  face  of  the  mandamus  or  return,  or 
to  be  collected  from  the  two  statutes  above  mentioned,  that 
there  exist  any  funds  appropriated  at  any  earlier  period  to 
the  purposes  now  in  question.  It  appears  that  the  monarch 
last  named,  by  his  letters-patent,  granted  the  rectory  and 
parsonage  impropriate  to  certain  persons  and  their  heirs,  in 
trust  for  the  churchwardens  and  their  successors,  enjoining 
them,  out  of  the  revenue  thereof,  to  find  and  maintain  two 
preaching  chaplains,  and  a  schoolmaster  and  usher,  and  to 
pay  the  two  former  60/.  and  the  two  latter  30/.  per  annum. 
The  revenue  of  the  rectory  was  therefore  the  original  fund 
for  the  payment  of  these  stipends ;  but  in  the  22  &  23 
Charles  2,  an  act  passed  on  account  of  the  inability  of  pro- 
viding for  these  stipends  and  the  repairs  of  the  parish  church 
out  of  this  fund.  This  act  therefore  exonerated  the  pa- 
rishioners from  all  tithes ;  thereby,  in  great  measure,  drying 
up  that  original  source,  and  in  consideration  thereof  sub- 
stituting a  rate,  which  it  empowered  the  wardens  and  over- 
seers, calling  together  six  inhabitants  with  a  certain  qualifi- 
cation mentioned,  to  make  and  settle  yearly,  for  the  purpose 
of  raising  a  sum  not  exceeding  350/.  It  then  directs  the 
wardens  to  pay  each  of  the  chaplains  the  yearly  sum  of 
100/.,  the  schoolmaster  20/.,  and  the  usher  10/.,  which  said 
several  sums  (it  declares)  so  to  be  paid  to  them  respectively 
as  aforesaid,  shall  be  in  lieu  of  all  monies  respectively  pay- 
able by  virtue  of  the  said  letters-patent.  It  is  clear,  under 
this  provision,  that  without  reference  to  the  tithes,  which 
were  extinguished,  or  to  any  other  source  of  income  deri- 
vable under  the  letters-patent  of  king  James,  the  chaplains 
were  thenceforth  entitled  to  receive  the  sums  specified,  pri- 
marily, from  a  rate,  which  rate  must  be  raised  annually,  be- 
cause no  arrears  were  to  accumulate  in  the  hands  of  the 
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1838.  wardens  —  all  the  residue  beyond  the  amount  of  the  salaries 
r^^T**     being  appropriated,  by  the  same  clause,  to  the  repairs  of 

a  DC  VtUEEN  lii 

v.         the  church. 
Tbe&c  lu  tn's  state  things  continued  till  the  56  Geo.  3,  c.  Iv. 

St.  Saviour's,  when  an  act  passed,  which, — after  reciting  the  former  enact- 
Soutvwarx.  ment)  an(j  ajso  that  t^e  8Um  a|iowe(j  to  be  raised  by  it,  and 

the  revenue  of  the  rectory  under  the  management  of  the 
wardens,  were  inadequate  to  the  repairing  of  the  church, 
and  increasing  the  stipends  paid  to  the  chaplains,  "  which 
are  now  inadequate  and  ought  to  be  increased,"  and  that  it 
was  expedient  to  give  power  for  raising  additional  rates  for 
those  purposes, — repealed  so  much  of  the  said  act  as  respects 
the  amount  of  the  sum  to  be  raised  by  rate. 

It  was  contended,  upon  this  recital,  that  it  disclosed  a 
revenue  of  the  rectory  still  existing  under  the  management 
of  the  wardens,  though  the  tithes  were  extinct,  and  that 
the  proceeds  of  this  revenue  ought  to  be  accounted  for  and 
exhausted  before  any  rate  was  raised.  This  recital  is,  no 
doubt,  evidence  of  the  existence  of  a  revenue;  but  that 
seems  to  us  immaterial— for  the  chaplains,  schoolmaster 
and  usher,  have  no  claim  upon  it,  whatever  may  be  its 
amount,— to  what  purposes  it  is  to  be  applied,  beyond  the 
repairs  of  the  church,  or  what  is  its  amount,  we  are  not  now 
called  upon  to  examine.  Such  an  inquiry,  if  thought  de- 
sirable, may  be  instituted  elsewhere,  and  at  another  time, 
but  it  is  foreign  to  the  present  discussion.  The  3rd  section 
then  provides  for  an  annual  rate,  to  be  made  by  the  wardens, 
overseers  and  other  inhabitants  in  vestry  assembled,  not  ex- 
ceeding one  shilling  in  the  pound;  and,  lastly,  the  3th 
section  enacts,  that  the  sums  so  raised  shall  be  thus  applied, 
that  is  to  say,  the  wardens  shall,  by  equal  quarterly  pay- 
ments, pay  yearly  for  ever  300/.  to  each  of  the  chaplains, 
20/.  to  the  schoolmaster,  and  10/.  to  the  usher,  which  sums 
shall  be  in  lieu  of  all  the  monies  to  them  respectively 
payable  by  virtue  of  the  said  letters-patent ;  the  residue  to 
be  applied  to  the  church  repairs  and  other  purposes  men- 
tioned in  the  act. 

All  the  same  remarks  apply  to  this  provision  which  we 
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have  made  on  die  correspondent  provision  in  the  statute  of  1838. 

Charles  2.    It  is  obvious  that  the  chaplains  are  to  be  paid  v^n^/ 

i   ii  o   t  iii.         i  i     r   Tne  Queen 

wholly  out  of  the  rate;  that  they  have  been  deprived  of  Vm 

their  claim  upon  any  other  source  of  revenue ;   and  that  The  ^a^eDS, 

from  year  to  year,  whatever  money  may  be  in  the  hands  of  St.  Saviour's, 

the  wardens,  a  rate  is  to  be  made  for  this  purpose.    As  SoUTHWARK- 

therefore  they  have  not  been  paid,  and  as  no  rate  has  been 

made,  it  is  the  duty  of  the  authorities  named  in  the  act, 

to  whom  the  writ  has  been  directed,  to  proceed  forthwith 

to  impose  and  collect  the  rate,  and  pay  the  salaries  specified 

in  the  statute.    Upon  these  grounds  we  are  of  opinion  that 

the  mandamus  is  good,  aud  that  the  returns  made  to  it  ought 

to  be  quashed. 

Returns  quashed. 

Writ  of  peremptory  mandamus  to  issue. 


Prince  v.  Samo.  Monday, 

January  29th. 

TRESPASS  for  a  malicious  arrest.    Plea,  not  guilty.  At  When  a  state- 

the  trial  before  Lord  Denman  C.  J.  at  Guildhall,  at  the  mwt  inadebj 

n  party to  a 

sittings  after  Trinity  term  1836,  it  appeared  that  the  de-  suit  in  giving 
fendant  had  arrested  the  plaintiff  for  GO/-,  which  the  plain-  fjfroer^rial  * 
tiff  contended  had  been  given,  and  not  lent  to  him  by  the  has  been  got 
iri  •  •  -ft  i-ri  out  m  cross- 

defendant,  and  in  an  action  for  the  amount,  the  jury  found  examination, 

that  it  was  a  gift.    The  plaintiff  afterwards  indicted  a  per-       80  ,nuc.h 

°  r  ...      of  the  remain- 

sou  named  Lewis,  who  had  been  a  witness  in  the  action  der  of  the  evi- 

against  him  for  perjury.    On  the  trial  of  the  present  action,  J^jJ^j 
a  witness  for  the  plaintiff  was  asked,  in  cross-examination,  given  on  re- 
if  he  had  not  heard  the  plaintiff  say,  in  giving  evidence  ns^ends^o11 
against  Lewis  on  the  indictment,  that  he,  the  plaintiff,  had  qualify^or  ex- 
been  insolvent  six  times,  and  that  he  had  been  remanded,  statement 

On  re-examination  it  was  proposed  to  ask  the  witness  if  the  made  on  cross- 

.  .  •  .  examination, 

plaintiff  did  not  also  state  on  his  examination  that  the  mo- 
ney received  by  the  plaintiff  was  a  gift,  and  not  a  loau« 
This  evidence  was  objected  to  by  the  counsel  for  the  de- 
fendant, and  ruled  to  be  inadmissible  by  the  Chief  Justice. 
The  verdict  passed  for  the  defendant. 
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Sir  F.  Pollock,  in  the  ensuing  Michaelmas  term,  having 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  an  im- 
proper exclusion  of  evidence, 

Sir  W.  W.  Follelt  and  Chandless  shewed  cause  in  Mi- 
chaelmas term  last  (a).  The  question  proposed  to  be 
asked  in  re-examination  was  inadmissible,  because  it  in  no 
way  related  to  the  question  asked  in  cross-examination. 
The  rule  of  law  is,  that  all  that  is  said  by  a  party  to  a  suit 
is  admissible  in  evidence  against  him,  and  all  that  is  said  by 
him  in  the  same  conversation  having  a  tendency  to  explain 
his  previous  statement,  is  evidence  for  him.  The  proper 
object  of  re-examination  is,  to  bring  out  the  true  nature 
of  the  evidence  already  given,  not  to  let  in  statements  of 
matters  not  alluded  to  on  cross-examination.  [Patteson  J. 
In  the  Queen's  case  (6),  Abbott  C.  J.  thought  that  there 
was  a  distinction  as  to  what  had  been  said  by  a  party  to 
a  suit,  and  that  in  that  case  the  whole  of  the  conversation 
might  be  given,  and  not  only  so  much  as  might  explain 
or  qualify  the  matter  introduced  upon  the  previous  exami- 
nation, but  even  matter  not  properly  connected  with  the 
part  introduced  upon  the  previous  examination,  provided 
only  that  it  relate  to  the  subject-matter  of  the  suit.]  That 
arose  in  answer  to  questions  relating  to  the  conversation 
of  a  witness  previous  to  a  trial,  aud  the  distinction  drawn 
by  Abbott  C.  J.  obviously  relates  only  to  the  opportunity 
that  ought  to  be  given  to  a  party  to  a  suit  to  explain  in 
what  manner  he  made  the  admissions  relied  on.  When  it  is 
stated  that  the  whole  of  what  is  said  by  a  party  in  a  conver- 
sation may  be  given,  there  is  a  fallacy  contained  in  the 
word  "  conversation.'1  All  that  is  said  in  a  conversa- 
tion relative  to  the  matter  in  question  may  be  given ;  but 
all  that  passed  at  one  interview,  at  which  numerous  subjects 
may  be  discussed,  cannot  be  given.  The  statements  of 
the  plaintiff  in  the  indictment  as  to  the  loan  are  totally  un- 
connected with  the  evidence  given  by  him  as  to  his  dis- 

(a)  November  21st,  before  Lord  Denmon  C.  J.,  Patteson,  William 
and  Coleridge,  Js.  (6)  3  B.  &  6.  297. 
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charge  under  the  insolvent  debtors'  acts.  Best  J.,  who  was 
for  admitting  the  evidence  in  all  cases,  whether  of  a  party 
or  of  a  witness,  merely  puts  it  on  the  ground  of  its  being 
due  to  the  witness,  that  if  one  part  of  his  conversation  is 
used  to  disparage  his  character,  the  whole  of  what  passed 
ought  to  be  admitted  on  re-examination  (a).  But  that  stands 
on  the  principle  of  its  being  an  explanation  of  what  had 
gone  before.  It  is  clear  that  the  evidence  sought  to  be 
given  here  was  quite  unconnected  with  the  evidence  as  to 
the  Insolvent  Court.  There  is  no  analogy  between  a  vivft 
voce  evidence  and  a  written  document ;  the  rule  of  the  law 
as  to  the  latter  is,  that  it  is  its  own  witness,  which  cannot 
apply  to  a  conversation. 

Sir  F.  Pollock  and  Ball,  contni.  The  question  sought 
to  be  put  was  of  importance  to  explain  the  previous  evi- 
dence, but  if  not,  it  was  admissible  as  relating  to  the 
subject-matter  of  the  suit.  [Lord  Denman  C.  J.  It  was 
assumed  at  the  trial  that  the  question  was  not  of  import- 
ance to  explain,  you  must  therefore  confine  yourself  to  the 
second  point.]  The  distinction  taken  between  written  and 
oral  testimony  is  false,  and  stands  on  no  foundation.  Per- 
haps in  principle  only  so  much  of  a  written  document  should 
be  read  as  tends  to  explain  matter  previously  given,  but  the 
rule  of  law  is  otherwise,  and  if  a  bill  in  Chancery  be  put  in 
merely  for  a  date,  or  a  letter  be  referred  to,  the  whole  must 
be  read ;  Lynch  v.  Clerke  (6),  Earl  of  Bath  v.  Bat  her  sea  (c). 
In  1  Phillips  Ev.  102,  6th  edit,  it  is  laid  down  that  the 
whole  of  an  admission  must  be  taken  together ;  "  thus  if  a 
party,  making  an  admission  against  his  own  interest,  refers  to 
a  written  paper,  without  which  the  admission  is  not  com- 
plete, the  contents  of  the  paper  ought  to  be  shewn."  In 
Thomson  v.  Austen(d),  Abbott  C.  J.  pointed  out  the  danger 
of  admitting  a  portion  only  of  a  conversation  in  evidence. 

Cur.  adv.  vult. 


(a)  See  the  arguments  of  the     (6)  S  Salk.  154. 
Judges,  2  Hans.  Pari.  Deb.  New    (r)  5  Mod.  9. 
Series,  1302.  (rf)  2  D.  &  R.  358. 
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Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court.  This  was  an  action  for  a  malicious  arrest, 
on  a  false  suggestion  that  money  was  lent  by  the  defendant 
to  the  plaintiff,  when  it  had  been  in  fact  given.  The  plaintiff 
called  his  attorney  as  a  witness:  he  happened  to  have  been 
present  at  the  trial  of  a  prosecution  for  perjury  instituted 
by  the  plaintiff  against  a  witness  in  the  action  wherein  he 
had  been  arrested.  The  defendant's  counsel  inquired  of 
him  in  cross-examination  whether  the  plaintiff  had  not,  on 
the  trial  for  perjury,  stated  that  he  himself  had  been  insol- 
vent repeatedly,  and  remanded  by  the  Court.  This  ques- 
tion was  not  objected  to.  On  his  re-examination  the  same 
witness  was  asked  whether  the  plaintiff  had  not  also  on  that 
occasion  given  an  account  of  the  circumstances  out  of 
which  the  arrest  had  arisen,  and  what  that  account  was, 
— for  the  purpose  of  laying  before  the  jury  proof  that  the 
arrest  was  without  cause  or  malicious,  of  both  which  facts 
there  was  scarcely  any,  if  any,  evidence  whatever. 

The  question,  expressly  confined  to  that  purpose,  was, 
whether  the  plaintiff  did  not  say,  in  the  course  of  his  exami- 
nation, that  the  money  was  given  and  not  lent.  To  this 
question  the  defendant's  counsel  objected,  not  on  account 
of  its  leading  form,  but  because  the  defendant  having 
proved  one  detached  expression,  that  fell  from  the  plaintiff 
when  a  witness,  does  not  make  the  whole  of  what  he  then 
said  evidence  in  his  own  favour. 

My  opinion  was,  that  the  witness  might  be  asked  as  to 
every  thing  said  by  the  plaintiff,  when  he  appeared  on  the 
trial  of  the  indictment,  that  could  in  any  way  qualify  or 
explain  the  statement  as  to  which  he  had  been  cross- 
examined,  but  that  he  had  no  right  to  add  any  independent 
history  of  transactions  wholly  unconnected  with  it. 

That  a  witness's  statement  of  some  one  thing  said  by  him, 
though  drawn  out  by  a  cross-examination,  does  not  permit 
the  opposite  party  to  add  to  it  all  that  he  may  have  uttered 
on  the  same  occasion,  was  in  effect  decided  by  seven  out 
of  eight  judges,  whose  opinion  was  taken  by  the  House  of 
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Lords  in  the  progress  of  the  bill  of  pains  and  penalties 
against  her  Majesty  Queen  Caroline.  Lord  Tenterden,  in 
delivering  that  opinion,  said,  "  I  think  the  counsel  has  a 
right,  on  re-examination,  to  ask  all  questions  which  may  be 
proper  to  draw  forth  an  explanation  of  the  sense  and  mean- 
ing of  the  expressions  used  by  the  witness  on  cross-exami- 
nation, if  they  be  in  themselves  doubtful,  and  also  of  the 
motive  by  which  the  witness  was  induced  to  use  those 
expressions ;  but  I  think  he  has  no  right  to  go  further,  and 
to  introduce  new  matters  not  suited  to  the  purpose  of  ex- 
plaining either  the  expressions  or  the  motives  of  the  wit- 
ness (a)."  And  as  many  things  may  pass  in  one  and  the  same 
conversation  which  do  not  relate  to  either,  the  learned  Chief 
Justice  declared  the  opinion  of  the  judges,  that  the  witness 
could  not  be  re-examined  even  to  the  extent  of  all  that 
might  have  passed  relating  to  his  becoming  a  witness,  to 
which  the  statement  proved  had  reference. 

Lord  Wynford,  it  is  true  (then  Mr.  Justice  Best)  dis- 
sented from  this  doctrine,  and  thought  that  the  whole  matter 
that  passed  in  the  same  conversation  was  made  admissible 
by  the  adversary's  introduction  of  any  part.  But  he  rested 
his  dissent  on  the  propriety  of  giving  a  witness  a  full  oppor- 
tunity of  self-vindication,  which,  in  truth,  the  opinion  of  the 
seven  judges  already  secured  for  him;  and  he  also  lamented 
that  the  prevailing  rules  of  evidence  were  too  narrow,  and 
thus  proved  that  he  rather  thought  it  a  good  opportunity 
to  extend  them,  than  that  he  was  contented  to  abide  by 
them.  Lords  Eldon  and  Redesdale  are  also  reported  in  the 
Parliamentary  Debates  (a)  to  have  intimated  their  disagree* 
ment  from  the  opinion  of  the  seven  judges.  They,  how- 
ever, acted  upon  it ;  and  the  extreme  caution  with  which 
the  former  learned  lord  framed  and  often  remodelled  the 
question  to  be  proposed  to  the  judges,  can  hardly  be  recon- 
ciled with  the  doctrine,  that  the  whole  of  what  passed  at  the 
conversation  referred  to  was  for  that  reason  admissible. 

Upon  the  whole  we  think  it  must  be  taken  as  settled,  that 
proof  of  a  detached  statement  made  by  a  witness  at  a  former 
(a)  2  Hani.  Pari.  Deb.  New  Ser.  1307. 
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time  does  not  authorise  proof,  by  the  party  calling  that 
witness,  of  all  that  he  said  at  the  same  time,  but  only  of  so 
much  as  can  be  in  some  way  connected  with  the  statement 
proved. 

But  in  the  present  case  the  statement  did  not  proceed 
from  a  witness,  but  from  a  party  to  the  suit,  and  the  opinion 
delivered  by  Lord  Tenterden  is  not  only  confined  to  the 
former  case,  but  is  expressly  said  by  him  not  to  apply  in  the 
latter.  His  language  is  accurately  cited  by  Mr.  Starkie  (0), 
from  2  B.  8c  B.  297,  u  when  a  witness  has  been  cross- 
examined  as  to  a  conversation  with  the  adverse  party,  the 
counsel  for  that  party  has  a  right  to  lay  before  the  Court 
the  whole  which  was  said  by  his  client  in  the  same  conver- 
sation; not  only  so  much  as  may  explain  or  qualify  the 
matter  introduced  by  the  previous  examination,  but  even 
matter  not  properly  connected  with  the  part  so  introduced, 
provided  only  that  it  relate  to  the  subject-matter  of  the 
suit."  The  reason  is  added,  "  because  it  would  not  be  just 
to  take  part  of  a  conversation  as  evidence  against  a  party 
without  giving  him  at  the  same  time  the  benefit  of  the  entire 
residue  of  what  he  said  on  the  same  occasion." 

We  forbear  from  entering  into  a  detailed  examination  of 
the  doctrine  there  laid  down.  We  have  considered  it  re- 
peatedly with  the  utmost  care,  and  with  all  the  diffidence 
inspired  by  such  an  authority,  but  we  cannot  assent  to  it. 
We  will  merely  observe,  that  it  was  not  introduced  as  an 
answer  to  any  question  proposed  by  the  House  of  Lords, 
and  may  therefore  be  strictly  regarded  as  extra-judicial,  that 
it  was  not  necessary  as  a  reason  for  the  answer  to  the  ques- 
tion that  was  proposed ;  that  it  was  not  in  terms  adopted 
by  Lord  Eldon  or  any  of  the  other  judges  who  concurred; 
that  it  was  expressly  denied  by  Lords  Redesdale  and  Wyn- 
ford\  and  that  it  does  not  rest  on  any  previous  authority. 
We  ought  to  add,  that  in  our  opinion  the  reason  of  the  thing 
would  rather  go  to  exclude  the  statements  of  a  party 
making  declarations  which  cannot  be  disinterested.  No- 

(/)  1  Stark.  Ev.  180, 


HILARY  TERM,  I  VICT.  145 
tbing  would  be  more  easy  than  to  find  or  imagine  examples  1838. 
of  tbe  extreme  injustice  that  might  result  from  allowing 
such  statements  to  be  received ;  but  none  can  be  stronger 
than  the  actual  case.  Because  the  plaintiff  was  shewu  to 
have  said  that  he  was  insolvent,  he  would  have  been  allowed, 
without  any  reference  to  his  own  insolvency,  to  prove,  by 
his  discourse  at  the  same  period,  every  averment  in  his  de- 
claration, with  every  circumstance  likely  to  excite  prejudice 
and  odium  against  the  defendant;  and  if  this  were  evidence 
the  jury  would  be  bound  to  .consider,  and  might  give  full 
effect  to  it,  and  thus  award  large  damages  for  an  injury,  of 
which  no  particle  of  proof  could  be  found  but  the  plaintiff's 
own  assertion. 

We  are  of  opinion  that  this  line  was  correctly  drawn  at 
the  trial,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 


The  Queen  t>.  The  Mayor  and  Corporation  of  Leeds.  Tuetday, 

c%  January  30/A. 

SIR  W.  W.  FQLLETT  applied  for  a  rule  nisi  for  a  man-  previoustotho 

damus  to  be  directed  to  the  mayor  and  common  councilmen  annual  elec- 

of  Leeds,  commanding  them  to  admit  Mr.  Charles  Wood  to  dllors  in  No- 

the  office  and  place  of  a  councillor  for  the  North  Ward  of  ve"aber»  jn 

r  a  borough  di- 

the  borough  of  Leeds.    The  affidavit  stated  that  Leeds  was  vided  into 

a  borough  divided  into  twelve  wards,  one  of  which  was  mnyorpublish- 

called  the  North  Ward;  the  North  Ward  returned  three  edanoticepur- 

councillors :  that  the  term  of  office  of  Mr.  Dampton  Lup-  made  with  the 

ton.  one  of  the  councillors  for  the  North  Ward,  expired  on  concurrence  of 

the  aldermen 

the  1st  of  November,  18S7.    Mr.  Brown,  who  was  elected  and  assessors, 

a  councillor  fqr  the  North  Ward  in  November,  183G,  became  J?  *h°  effect 
v  m  '         '  #  that  two  va- 

bankrupt  in  the  following  June.    No  notice  was  given  by  cancies  were 

to  be  filled  up, 

one  in  the  room  of  A.B.,  going  out  by  rotation,  and  one  in  the  room  of  CD.,  who  had 
been  declared  a  bankrupt.  The  council  had  not  declared  the  office  of  C  D.  to  be  void, 
or  given  any  notice  thereof.  At  the  election  250  burgesses  voted  for  two  candidates 
jointly,  and  120  voted  for  a  third  singly.  Held,  that  the  votes  given  for  the  two  can- 
didates were  thrown  away,  and  that  the  third  candidate  to  whom  the  120  totes  were 
given  was  duly  elected. 

VOL.  III.  L 
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1838.      the  town  council  or  by  the  town  clerk,  that  Mr.  Brown's 
v-^-^/     office  had  become  vacant.    Previously  to  the  1st  Novem- 
The  Queen         1837,  the  mayor,  in  a  notice  purporting  to  be  made 
^Majorand  ^  wjtn  the  concurrence  of  the  aldermen  and  assessors  of  the 
Leeds.      different  wards,  published  a  placard  signed  by  himself  only, 
stating  the  situation  of  the  different  polling-booths  in  the 
different  wards.    This  notice  also  stated  that  there  were 
two    vacancies   for  councillors    in   the   North  Ward* 
On  the  day  of  election  a  large  majority  of  the  burgesses 
of  the  North  Ward  voted  for  two  councillors,  Mr.  Watson 
and  Mr.  Whitehead,  jointly ;  about  one  hundred  and  twenty 
voted  for  Mr.  Wood  singly ;  the  votes  were  given  by  means 
of  printed  papers,  and  those  voting  papers  which  were  given 
in  favour  of  Mr.  Watson  and  Mr.  Whitehead,  stated  simply 
that  the  voter  voted  for  those  two  persons. 

Sir  W.  W.  Follett  in  support  of  the  application  for  the  rule 
nisi.  In  this  case  there  was  only  one  vacancy  to  be  filled 
up,  for  when  a  town  councillor  becomes  disqualified  by  any 
of  the  modes  mentioned  in  sect.  52  of  the  Municipal  Act, 
his  office  must  be  declared  to  be  void  by  the  council,  and 
notice  must  be  given  thereof  under  the  hands  of  three  of 
the  council  before  a  new  election  can  take  place.  If  such 
declaration  had  been  made,  and  notice  given  in  the  present 
case,  a  question  might  have  arisen,  whether  the  extraordi- 
nary vacancy  should  be  filled  up  under  sect.  47,  at  the 
annual  election  of  councillors  in  November.  But  the  only 
notice  given  in  this  case,  of  an  extraordinary  vacancy,  was 
by  the  mayor,  who  is  wholly  unauthorized  so  to  do.  All 
the  votes,  therefore,  which  were  given  for  two  candidates 
were  thrown  away,  and  the  candidate  who  received  the 
single  votes  was  duly  elected  to  the  office  of  councillor. 

Sir  J.  Campbell  A.  G.,  aud  Baines,  shewed  cause  in  the 
first  instance  by  consent.  It  may  be  conceded  that  there 
was  only  one  vacancy  to  be  filled  up.  But  as  sections  32 
and  43  give  the  management  and  direction  of  elections  to 
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the  mayor  and  aldermen,  it  is  too  much  to  contend  that 
when  the  burgesses  follow  the  directions  published  by  the  qU£RN 
mayor  with  the  concurrence  of  the  aldermen,  that  their  v. 
votes  should  be  entirely  thrown  away,  and  that  a  councillor  Coi^riion  of 
elected  by  a  small  minority  should  be  forced  upon  the  Lbkdi. 
borough.    The  consequence  of  the  mistake  made  by  the 
mayor  is,  that  there  was  a  void  election,  and  that  there 
must  be  a  new  one.    To  make  the  election  valid  for  the 
candidate  to  whom  the  minority  gave  their  votes,  the  objec- 
tion should  have  been  taken  prior  to  going  to  the  poll. 

Sir  W.  W.  Follett,  (with  whom  was  Nevile,)  contrd,  was 
stopped  by  the  Court 

Lord  Denman  C.  J. — It  is  conceded  that  there  was 
only  one  vacancy  to  be  filled  up  in  this  borough,  and  it 
appears  that  about  250  burgesses  voted  for  two  candidates, 
and  120  for  Mr.  Wood  only.  It  is  clear  that  the  250  bur- 
gesses threw  away  their  votes  entirely ;  but  it  is  said,  that 
because  the  mistake  was  made  by  the  mayor,  to  whom  the 
burgesses  naturally  look  for  proper  instructions  as  to  their 
conduct  at  elections,  the  election  at  most  was  only  void. 
But  I  think  Mr.  Wood  has  been  duly  elected ;  we  have  not 
to  inquire  whether  the  mistake  might  not  very  reasonably 
have  occurred,  but  whether  Mr.  Wood  did  not  receive  the 
majority  of  valid  votes. 

Little  dale  and  Williams  Js.  concurred. 

Rule  absolute  (a). 


(a)  Coleridge  J.  was  sitting  in  the  Bail  Court. 
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1838. 

Tuesday .  The  Queen  v.  Hiobns. 

January  30/A. 

Srmble, the  G.  HAYES,  iii  Michaelmas  term  last,  had  obtained  a 
a°in^ntcip«int  ru'e  Ca"inS  uPon  the  defendant  to  shew  cause  why  an  in- 
election  for  a  formation  in  the  nature  of  a  quo  warranto  should  not  be 
dered?ndigU)le  fi'ec*  against  him  f°r  exercising  the  office  of  a  town  coun- 
by  the  express  ciJ|or jn  the  borough  of  Warwick. 

act  of  parlia-       By  the  affidavits  on  which  the  rule  was  obtained,  it 

meat,  in  con-    appeared  that  Warwick  is  divided  into  two  wards,  namely, 
sequence  of       rr  . 
hi*  holding      St.  Mary's  and  St.  Nicholas.    At  the  annual  election  in 

i°n  0£rJSSr  183?  for  councillors  in  St.  Mary's  Ward,  four  councillors 

corporation,  were  to  be  elected,  and  the  election  was  held  on  November 

away^unkssWn  lst  before  the  mayor  and  the  assessors  of  the  ward.  At 

express  notice  tjje  ciose  0f  ^e  poll,  the  mayor  and  assessors,  assisted  by 

of  the  ineligi-  t  ,    ,        ,  •  , 

bility  has  been  the  town  clerk,  and  in  the  presence  of  many  burgesses, 

v'otewt0  Jtean  proceeded  to  examine  the  following  papers,  and  the  town 

annual  election  clerk,  in  the  hearing  of  the  mayor  and  assessors,  announced 

to  c^enofthe    lhe  result  of  the  votes  Siven  at  the  election  as  follows  :— 
wards  of  a 

borough  di-  James  Titbits,  341 

vided  into  two 

wards,amajo-  Edward  G reaves,  329 

rity  of  votes  George  Callett  Greenway  .    .    .  S27 

was  declared  °  * 

in  favour  of  Joseph  Phillips,  327 

ItaSSS  Richard  Hiorm  303 

othe"wardr:tlie  And  added,  that  the  first  four  were  duly  elected.  At 
No  nonce  of^  the  time  the  election  took  place,  James  Tibbits,  the  candi- 

this  candidate  date  who  stood  first  on  the  poll,  was  one  of  the  assessors 
hadbeengiven,  {qt  lfae  Wa|.j  of  gt  Njcholas  lo  whjcU  office  he  had  been 
but  the  mayor 

rejected  his  elected  in  the  previous  March.  But  it  was  sworn  in  the 
list^ubUshed6  affidavits  in  support  of  the  rule,  that  no  notice  was  given 

by  him,  pur-  to  any  voter,  at  any  time  previous  to  or  during  the  elec- 
suaut  to  sect.     .  ,  m.,,. 

35  of  the  Mu-  tion,  that  James  libbiis  was  ineligible ;  nor  was  any  allu- 
ratioii^t'130"  8*on  mVL^e  t0  ^8  inelig'hility  on  the  ground  of  his  being 
and  inserted  assessor  of  St,  Nicholas  Ward,  nor  on  any  other  ground, 
the  name  of  a 

candidate  having  a  minority  of  votes,  who  accepted  the  office.  The  Court  granted  a 
quo  warranto  against  the  latter  cai.di  date. 
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On  the  2d  November,  a  list  of  the  councillors  elected  on  1838. 
tbe  previous  day,  bearing  the  mayor's  signature,  was  pub- 
lished,  in  which  the  name  of  James  Tibbits  was  omitted,   The  ^UEEW 
and  Greaves,  Greenway,  Phillips,  and  the  defendant,  were  Hiorni. 
declared  to  have  been  elected  councillors  of  St.  Mary's 
Ward.    Mr.  Hiorns  afterwards  made  the  declaration  re- 
quired by  the  statute,  and  acted  as  councillor. 

The  affidavits  in  answer  stated  the  fact  of  James  Tibbits 
being  assessor  of  St.  Nicholas's  Ward,  and  that  deponents 
believed  that  it  Mas  well  known  throughout  the  borough 
that  Mr.  Tibbits  held  the  office,  and  that  he  was  acting  as 
assessor  in  the  Ward  of  St.  Nicholas  at  the  very  time  that 
the  election  was  taking  place  in  the  Ward  of  St.  Mary. 

Sir  J.  Campbell  A.  G.,  Sir  W.  W.  Follett,  and  Austin, 
now  shewed  cause.  By  the  Municipal  Corporation  Act, 
5  &  6  Will.  4,  c.  76,  sect.  37,  councillors  are  declared  in- 
eligible to  be  or  to  be  elected  assessors.  And  by  the  7  Will.  4 
and  1  Vict,  c.78,  s.  15,  assessors  arc  disqualified  from  being 
elected  councillors.  Under  the  last  enactment,  Mr.  Tibbits, 
as  an  assessor  of  St.  Nicholas's  Ward,  was  absolutely  ineli- 
gible. [Coleridge  J.  The  37th  section  of  the  first  act 
seems  only  to  apply  to  assessors  of  the  whole  borough. 
That  section  provides  for  the  election  of  auditors  and  as- 
sessors for  the  whole  borough,  and  disqualifies  councillors 
from  being  elected  "  such  assessors  as  aforesaid."  Here 
Mr.  Tibbits  was  only  a  ward  assessor.]  Section  43  trans- 
fers to  ward  assessors  all  the  provisions  of  the  act  which 
relate  to  assessors  of  the  whole  borough  where  there  are  no 
wards.  The  disqualification  however  in  this  case  arises 
from  sect.  15  of  the  7  Will.  4  and  1  Vict.  c.  78,  the  language 
of  which  is  general,  and  enacts  that "  no  burgess  shall  be 
eligible  to  be  elected  a  member  of  the  council  while  holding 
the  office  of  assessor."  Mr.  Tibbits,  therefore,  being  an  as- 
sessor, was  ineligible ;  and  as  all  persons  must  be  taken  to 
be  cognisant  of  the  law,  this  enactment  was  a  parliamentary 
notice  to  the  electors  of  Tibbits1  ineligibility.  If  notice  had 
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been  given  previous  to  or  during  the  election,  there  is  no 
doubt,  according  to  Rex  v.  Hawkins  (a),  which  was  con- 
firmed in  the  House  of  Lords  (6),  that  all  votes  given  after 
the  notice  would  have  been  thrown  away.  But  what  need 
could  there  be  of  notice  in  a  case  like  the  present  ?  Mr. 
Tibbits  was  a  public  officer  of  the  corporation,  which  fact 
must  have  been  known  to  the  voters,  and  he  was  rendered 
ineligible  by  an  express  parliamentary  declaration.  The 
words  of  the  act  creating  the  ineligibility  render  the  present 
case  unlike  any  other  case  of  disqualification,  for  they  de- 
clare positively  that  the  assessor  shall  be  incapable  of  being 
elected. 

There  is  another  reason  why  notice  ought  not  to  be 
required  under  these  acts,  for  by  sect.  32,  the  voting  is  to 
be  by  delivering  in  papers  containing  the  names  of  the 
parties  for  whom  the  burgess  votes,  and  therefore  there 
is  not  the  same  opportunity  to  give  notice  as  when  the  vote 
is  delivered  viva  voce. 

Sir  jF.  Pollock,  and  G.  Hayes,  contra^  were  stopped  by 
the  Court. 

Lord  Denman  C.  J. — When  a  disqualified  candidate 
comes  forward  at  a  municipal  election,  notice  ought  to  be 
given  that  he  is  not  eligible,  and  that  the  objection  to  his  eli- 
gibility is  intended  to  be  relied  upon  ;  otherwise  a  candidate 
might  step  in  at  the  tail  of  an  election  on  a  single  vote. 
The  point  arising  from  the  objection  made  by  Mr.  Justin, 
that  no  opportunity  is  afforded  for  notice  in  the  peculiar 
mode  of  voting  pointed  out  by  the  Municipal  Corporation 
Act,  is  novel,  and  deserves  consideration  hereafter,  but  in 
the  meantime  the  writ  must  go. 

Littledale,  Williams,  and  Coleridge,  Js.  concurred. 

Rule  absolute. 


(a)  10  East,  £11. 


(b)  2  Dow,  124. 
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1838. 

The  Queen  v.  Ricketts.  Tue9^i 

Jan.  30th. 

Ma  ULE,  in  Michaelmas  term  last,  had  obtained  a  rule  Where  a  coun- 

nisi  for  a  mandamus  to  the  defendant,  (as  alderman  of  the  Pm°r'3  name 

x         m  has  been  ex- 

ward)  commanding  him  to  proceed  to  the  election  of  a  town  punged  from 

councillor  for  the  Ward  of  Bedminster,  in  the  city  of  Bristol,  ^  q3Tar- 

in  the  place  and  stead  of  Robert  Phippen,  upon  notice  of  ranto  is  the 

the  rule  to  be  given  to  Mr. Phippen.  t "  t^VlsVitle 

By  the  affidavits  on  which  the  rule  was  obtained,  it  ap-  t0  l,he  office> 

.  andnotman- 

peared  that  Robert  Phippen  had  been  elected  a  councillor  dnmus  to  the 
for  Bedminster  Ward  in  1835,  and  that,  in  1837,  Mr.PAip-  JJ1^^^ 
pen  having  refused  to  pay  a  poor's  rate,  his  name  was  ob-  tion. 
jected  to  at  the  revision  of  the  burgess  roll,  on  that  ground, 
and  struck  out.    Application  was  then  made  to  the  de- 
fendant, as  alderman  of  Bedminster  Ward,  to  proceed  to 
the  election  of  a  councillor  in  the  place  of  Mr.  Phippen, 
who  had  become  disqualified  in  the  mode  described,  but  the 
defendant  refused  so  to  do. 

In  the  affidavits  filed  in  answer,  Mr.  Phippen  stated,  that 
be  had  been  elected  and  still  was  a  town  councillor  for  the 
Ward  of  Bedminster,  and  set  out  the  grounds  for  his  re- 
fusal to  pay  the  rate  in  question.  Mr.  Ricketts  stated  that 
be  had  not  received  any  official  communication  that  any 
vacancy  had  occurred  in  the  said  ward,  or  that  Mr.  Phippen 
was  ineligible. 

Sir  F.  Pollock  now  shewed  cause  for  Mr.  Ricketts. 
The  proper  mode  of  proceeding  in  this  case  is  by  quo 
warranto,  not  by  mandamus.  When  a  person  is  once  in 
office,  the  only  mode  of  getting  him  out  is  by  quo  war- 
ranto, except  in  the  cases  pointed  out  by  5  &  6  Will.  4, 
c.  76,  s.  52,  viz.  where  the  officer  becomes  bankrupt  or  in- 
solvent, or  is  absent  for  a  certain  time.  In  those  cases  the 
council  are  authorized  to  declare  the  office  void.  Mr. 
Phippen  s  disqualification  is  not  one  of  those  specified,  but 
it  arises  on  s.  28,  if  it  exists  at  all.    It  involves  a  ques- 
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23^.  lion  of  bnr,  whether  h  i*  »och  a  disqualification  as  to 
render  the  office  void  eteo  on  quo  warranto :  therefore  the 
maToror  ward  alderman  cannot  be  called  on  to  decide  it. 


The  Qvixjt 


Sir  IF.  IK.  Foflef/  and  J.  Talbot,  for  Mr.  PA^pe*.  It 
has  already  been  decided  bj  this  Court,  in  Rex  v.  Win- 
Chester  (a  ),  that  quo  warranto,  and  not  mandamus,  is  the 
proper  remedy  where  a  party  is  actually  in  office.  So  also 
in  Rex  v.  The  Mayer  of  Oxford (A),  where  Mr.  Towle,  who 
had  been  elected  a  councillor,  was  declared  by  the  mayor 
to  be  disqualified,  and  another  person  was  elected  coun- 
cillor in  his  stead,  this  Court  held  that  Mr.  Towle  ought  to 
bring  quo  warranto  for  a  usurpation  of  his  office,  and  not 
a  mandamus.  It  is  also  clear  from  the  7  Will.  4  and  1  Vict. 
c.  78,  s.  23,  which  limits  the  time  for  proceedings  under 
the  municipal  elections,  that  quo  warranto  informations  are 
contemplated  as  the  remedy  for  cases  of  this  kind. 

Maule,  contra.  Directly  Mr.  Phippen's  name  was  ex- 
punged from  the  burgess  roll,  he  ceased  ipso  facto  to  be  a 
councillor.  The  words  of  s.  28  of  5  &  6  Will.  4,  are,  "  no 
person  shall  be  qualified  to  be  elected,  or  to  be  a  councillor, 
who  shall  not  be  entitled  to  be  on  the  burgess  list."  Mr. 
P/iippen  has  been  adjudged  not  to  be  entitled  to  be  and  he  is 
not  on  the  burgess  list:  the  conclusion  therefore  follows  as  a 
matter  of  course.  It  seems  to  be  contended,  as  a  general 
proposition,  that  when  a  party  exercises  an  office,  however 
manifestly  without  title,  still  that  a  quo  warranto  information 
must  be  resorted  to  in  order  to  oust  him.  The  only  authority 
cited  for  this  is  Rex  v.  Oxford  (6),  which  however  is  directly 
in  favour  of  this  application ;  for  in  that  case  the  mayor  of 
Oxford,  on  Mr.  Towle' 8  name  being  omitted  from  the  bur- 
gess roll,  proceeded  to  a  new  election,  and  no  intimation 
was  made  by  this  Court  that  he  was  not  perfectly  right  in 
so  doing.    If  then  the  mayor  may  proceed  to  an  election 


(a)  9N.&P.  1174. 


(6)  1  N.  &  P.  474. 
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in  such  a  case,  this  Court  will  compel  him  to  do  so,  if  he  1838. 

refuses.  S.  47  shews  in  what  manner  extraordinary  vacancies  -^^T^ 

J         .   .     The  Queen 

are  to  be  filled  up ;  and  it  cannot  be  contended  that  this  is  v. 
not  an  extraordinary  vacancy.  There  are  numerous  authorities  ft10*1*1* 
to  shew  that  mandamus  will  go  to  admit  an  officer,  though 
the  office  might  be  alleged  to  be  full.  As  in  the  case  of  a 
mayor  holding  office  under  a  clause  for  holding  over,  Rex  v. 
Robbison(a),  and  in  the  cases  of  The  Borough  of  Bossiney(b), 
and  Aberystwith  (c),  the  Court  granted  a  mandamus  to  elect 
a  mayor,  although  there  was  a  mayor  de  facto.  So  also  the 
writ  goes  if  there  is  reason  to  believe  that  the  election  was 
colourable.  But  on  the  principle  contended  for,  quo  war- 
ranto would  have  been  the  proper  remedy  in  all  these  cases. 
The  King  v.  Banhes  (d)  shows,  that  in  all  cases  under  the 
old  corporate  system,  when  a  mandamus  issued  to  elect  a 
mayor,  the  subsisting  mayor  must  be  made  a  party  to  the  rule. 
In  the  case  of  The  Borough  of  Bossiney  (b),  the  same  ground 
was  urged  as  is  taken  to-day,  viz.  that  the  actual  mayor 
should  first  be  ousted ;  but  the  Court,  upon  consideration, 
ordered  a  mandamus  to  issue,  as  the  party  in  the  office  had 
no  shadow  of  right,  and  the  intent  of  the  1 1  Geo.  1,  c.  4, 
was  to  give  the  corporation  a  rightful  officer  as  soon  as 
might  be.  So  in  this  case,  Mr.  Phippen  having  no  shadow 
of  right,  on  what  ground  can  the  expense  and  procras- 
tination of  a  quo  warranto  be  required? 


Lord  Denman  C.  J. — It  is  quite  clear  that  when 
an  office  is  full,  a  new  election  shall  not  be  had  until  the 
title  of  the  person  in  office  is  decided  upon  by  quo  war- 
ranto. In  certain  cases  specified  in  s.  52,  a  course  is 
pointed  out  to  determine  the  vacancy  of  an  office,  but  no 
such  power  is  given  to  the  mayor  or  alderman  in  the  pre* 
sent  case ;  and  those  officers  have  not  the  power  of  ascer- 
taining whether  the  fact  relied  upon  as  a  disqualification, 


(«)  1  Str.  555. 
(b)  *  Str.  1003. 


(c)  2  Str.  1157. 
(rf)  1  W.  Bl.  445. 


The  Quecit 
v. 
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1838.  has  that  effect  or  not.  In  the  cases  pointed  out  by  the 
statute,  the  council  may  easily  satisfy  themselves  of  the 
bankruptcy,  insolvency,  or  absence  of  a  party,  so  as  to 
ftiCKKTTs.  enable  themselves  to  make  the  declaration  required  by  the 
statute ;  but  in  the  present  case  difficult  questions  of  law  and 
fact  might  arise,  which  the  alderman  would  feel  himself 
incompetent  to  deal  with.  As  to  the  inconvenience  which 
exists  in  referring  these  cases  to  the  result  of  a  quo  war- 
ranto information,  it  is  one  which  has  existed  from  the 
commencement  of  corporations. 

Littledale  J. — It  is  not  so  clear  that  any  extraordinary 
vacancy  has  occurred  in  this  case.  S.  52  provides,  that  any 
person  who  shall  be  declared  a  bankrupt,  or  who  petitions 
the  Insolvent  Debtors'  Court,  or  who  shall  be  absent  for  a 
certain  time,  shall  immediately  become  disqualified;  in 
which  cases,  upon  the  simple  fact  being  brought  before  the 
council,  they  are  rendered  a  competent  tribunal  to  declare 
the  office  vacant.  But  in  this  case  the  alderman  has  no 
power  given  him  to  make  the  declaration,  and  no  mode  is 
pointed  out  by  which  the  facts  are  to  be  brought  before 
him*  I  think  that  the  extraordinary  vacancies  referred  to 
in  s.  47,  are  intended  to  be  those  only  which  arise  by  the 
death  of  the  party,  or  by  judgment  of  ouster  on  a  quo  war- 
ranto information,  or  the  declaration  of  the  council  in  the 
cases  contained  in  s.  52.  In  those  cases  only,  I  think  that 
the  alderman  may  proceed  to  a  fresh  election. 

Williams  J. — The  argument  of  Mr.  Maule  proceeded 
chiefly  on  the  facts  of  this  case  being  so  clear,  that  it  would 
be  a  waste  of  time  to  require  a  quo  warranto  information, 
and  that  Mr.  Ricketts  ought  to  have  proceeded  to  the 
election  at  once.  But  it  appears  to  me  that  many  ques- 
tions might  arise  on  the  disqualification  contended  for  in 
the  present  case.  Mr.  Phippen's  name  might  have  been 
omitted  by  fraud,  or  by  mistake,  and  he  might  be  still  en- 
titled to  be  on  the  burgess  roll.    We  ought  not  therefore 
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to  call  on  the  alderman  to  do  an  act,  which  might  afterwards 

turn  out  to  be  erroneous  in  law.  _  _ 

The  Quia* 
v. 

Rule  discharged  with  costs  to  Mr.  Ricketts.  (a)  Ricktts. 
(a)  Coleridge  J.  was  in  the  Bail  Court 


The  Queen  v.  Pepper.  Toeafoy, 

in  Michaelmas  term  last,  had  obtained  a  q^^^J^ 

rule,  calling  upon  the  defendant  to  shew  cause  why  a  quo  information 

warranto  information  should  not  issue  against  him  for  exer-  a^os^the6 

cising  the  franchise  of  a  burgess  of  the  borough  of  Maid  on.  freeman  of  a 

The  affidavit  on  which  the  rule  was  obtained  set  out  the  doeTnot  ap^ 

charters  relative  to  Pepper's  right  of  admission,  and  stated       t0  po**68* 
rr         °  any  corporate 

that  he  was  sworn  in  as  a  freeman  on  September  24,  1832,  property,  and 

and  that  he  had  since  voted  in  the  election  for  members  of  ^°c^a0dff^n 
parliament  for  the  borough,  but  that  on  the  last  revision  roll  of  electors 
of  votes,  in  1837,  his  name  had  been  struck  off  the  roll  by  0f  parliament 
the  revising  barrister,  on  the  ground  that  he  had  been  im-  {^^^vi8iDg 
properly  sworn  in  to  the  office  of  freeman.    The  affidavits 
in  answer  set  out  Pepper's  title  to  be  admitted  to  the  free- 
dom of  the  borough,  and  stated  that  the  right  of  Pepper 
had  been  disputed  twice  before  the  revising  barristers,  who 
had  decided  his  admission  to  be  good,  and  that  he  was 
entitled  to  vote  for  members  of  parliament. 


Thesiger  and  C.  JR.  Turner,  on  a  former  day  in  this 
term  (6),  shewed  cause.  This  application  is  out  of  time, 
for  the  7  Will.  4  &  1  Vict.  c.  78,  s.  23,  enacts,  that  appli- 
cations for  a  quo  warranto  information  against  any  burgess 
must  be  made  within  twelve  months  from  the  time  of  elec- 
tion or  disqualification.  Pepper  was  sworn  in  a  freeman  in 
September,  1832.  It  may  be  said  that  the  words  of  that 
section  apply  to  burgesses  of  new  corporations,  but  they 

(6)  Jan.  IS,  before  Lord  Denman  C.  J.,  LittlcduU,  Williams  and 
Coleridge  Jf . 
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1838.       are  general,  and  include  all  burgesses.    Another  objection 

v^^,/  is,  that  the  defendant  does  not  exercise  any  franchise  for 
The  Queen  _     .       o  _ 

„.         which  a  quo  warranto  information  can  issue.    By  the  5  &  U 

Pepper.  Will.  4,  c.  76,  the  rights  of  freemen  are  extinguished  alto- 
gether, except  as  to  their  shares  of  corporate  property,  and 
reserving  to  them  the  right  of  voting  secured  by  the  2  Will. 
4,  c.45,  8.32.  The  affidavits  in  this  case  do  not  disclose 
that  there  is  any  corporate  property  at  Maldon,  to  which 
the  defendant  as  a  burgess  is  entitled,  therefore  the  Court 
cannot  intend  that  he  has  any  such  right.  And  as  to  his 
right  of  voting,  it  is  expressly  stated  that  his  name  has  been 
struck  off  the  parliamentary  roll  at  the  last  revision.  There  is 
therefore  no  user  or  claim  to  an  office,  and  according  to  Rex 
v.  Whitwell{a),  the  Court  will  not  grant  an  information.  It 
also  appears  by  the  judgment  of  Lord  Kenyon  C.  J.,  in 
Rex  v.  Mein  (b),  that  a  freeman,  who  has  no  vote  for  mem* 
bers  of  parliament,  does  not  exercise  an  office  that  can  be 
questioned  by  quo  warranto  information.  In  Rex  v.  Saun- 
ders (c),  where  a  quo  warranto  information  was  moved  for 
against  an  alderman  of  Taunton,  after  the  corporation  had 
been  dissolved,  Lord  Ellenborough  C.  J.  refused  the  appli- 
cation, "as  there  were  no  civil  rights  in  controversy."  The 
present  application  is  merely  speculative,  and  can  only  be 
founded  on  some  prospective  grievance. 

Sir  J.  Campbell  A.  G.  and  Channell,  contriL  The  main 
question  is,  whether  the  7  Will.  4  and  1  Vict.  c.  78,  s.  23, 
is  applicable.  It  clearly  is  not,  for  it  only  refers  to  bur- 
gesses of  new  corporations.  The  whole  act  relates  to  such 
burgesses,  and  to  such  burgesses  only. 

The  objection  that  Pepper  was  struck  off  at  the  last 
revision  of  electors  is  without  weight,  because  his  title  de- 
pends upon  his  admission  as  freeman,  in  18S2.  Although 
his  name  as  an  elector  has  been  expunged  by  the  revising 
barrister,  he  may  tender  his  vote  at  any  election  that  takes 


(a)  5 1.  R,  85.        (6)  3  T.  R.  596.        (c)  3  East,  119. 
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place  after  the  revision,  and  a  committee  of  the  House  of 
Commons  may  decide  that  his  name  ought  not  to  have  been 
struck  off.  Pepper  was  admitted  in  1852;  if  no  applica- 
tion be  allowed  to  be  made  till  he  is  on  the  burgess  roll, 
and  his  claim  be  allowed  by  some  future  revising  barrister, 
then  the  six  years  may  elapse,  during  which  only,  under 
32  Geo.  3,  c.  58,  his  title  as  burgess  can  be  disputed.  As 
to  The  King  v.  WhUwell(a),  there  has  been  a  sufficient 
user  here;  Pepper  has  actually  voted  for  members  of  par- 
liament, and  his  disqualification  from  so  doing  at  present  is 
only  partial;  besides,  Rex  v.  Tate(b)  shews,  that  being 
sworn  into  an  office  is  a  sufficient  user.  The  9  Ann.  c.  20, 
mentions  the  office  of  freeman  as  one  for  which  a  quo  war- 
ranto information  lies,  therefore  the  objection  on  that 
ground  fails. 

Cur.  adv.  vult. 
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Lord  Denman  C.  J.,  on  this  day,  delivered  the  judg- 
ment of  the  Court.— This  was  a  rule  calling  on  the  de- 
fendant to  shew  cause  why  a  quo  warranto  should  not 
issue  against  him,  for  usurping  the  office  of  a  freeman  of 
the  borough  of  Maldon.  It  appears  upon  the  affidavits 
that  he  is  upon  the  freeman's  roll,  but  not  on  the  burgess 
roll,  and  that  his  vote  was  expunged  from  the  parliament 
register  upon  objection  taken  at  the  last  revision.  He  was 
admitted  in  the  year  1832,  and  it  was  objected,  first,  that 
this  case  fell  within  the  limitation  clause  of  7  Will.  4  and 
1  Viet.  c.  78,  s.  23,  and  therefore  the  application  was  out 
of  time;  but  it  is  unnecessary  for  us  to  intimate  any  opinion 
on  that  point,  because  another  objection  was  made,  upon 
which  we  think  the  rule  ought  to  be  discharged.  It  is  a 
well  established  rule  in  corporation  law,  that  quo  warranto 
will  not  lie  unless  against  a  party  in  possession  and  user  of 
such  a  franchise  or  office  as  may  be  properly  the  subject 
of  such  an  information;  iter  v.  Whiiwell(a).  The  defend- 
ant here,  it  was  conceded,  is  in  possession  of  no  such 

(a)  5  T.  R.  85.  (6)  4  East,  3S7. 
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franchise ;  he  is  a  freeman,  it  is  true,  but  his  present  rights 
as  such  barely  are  limited  by  the  conjoint  operations  of  the 
Reform  and  Municipal  Corporation  Acts,  to  the  sharing  in 
the  common  lands  or  joint  stock,  if  any,  of  the  borough. 
Supposing  even  that  he  is  so  situated,°a  rule  might  properly 
be  made  absolute  against  biro,  yet  here  the  affidavits  do  not 
disclose,  and  we  cannot  presume,  that  there  are  any  com- 
mon lands  or  joint  stock.  It  was  contended,  however,  that 
he  had  claimed  to  exercise  the  elective  franchise,  and  though 
now  expunged,  his  name  and  vote  might  be  restored  on 
petition  by  an  election  committee,  or  that  at  the  ensuing 
revision  the  revising  barrister  might  place  his  name  on  the 
list.  It  may  be  conceded,  that  on  either  supposition  he 
would  be  put  into  the  possession  of  such  a  franchise  as  a 
quo  warranto  might  lie  for  usurping.  But  we  have  found 
no  authority  which  decides  that  an  unsuccessful  claim,  and 
the  possibility  of  a  renewed  claim  with  success,  to  a  fran- 
chise or  office,  are  equivalent  to  that  actual  usurped  posses- 
sion which  the  information  in  a  quo  warranto  supposes. 
And  we  may  add,  that  there  is  no  reason  to  presume  any 
one  of  the  facts,  upon  the  supposition  of  which  the  argu- 
ment is  founded, — all  legal  presumptions  are  the  other  way. 
We  ought  rather  to  presume  the  decision  of  the  revising 
barrister  to  be  right,  and  that  it  will  be  acquiesced  in. 

It  was  urged  upon  us,  that  unless  we  granted  this  rule, 
six  years  from  the  date  of  admission  would  expire  before 
another  opportunity  could  occur  of  raising  the  question,  and 
so  the  admitted  defect  in  his  title  would  be  cured.  Whe- 
ther under  the  circumstances  such  will  be  the  case,  we  do 
not  stop  to  inquire;  for  admitting  it  to  be  so,  that  ought  not 
to  influence  our  decision  upon  the  present  state  of  things. 
The  same  argument  was  urged  in  Rex  v.  Whitwell{a)>  with 
the  same  success.   This  rule  must  therefore  be  discharged. 


Rule  discharged. 


(a)  5  T.  R.  85, 
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Ex  parte  Harvey.  Wednesday, 

January  SUt. 

By  a  resolution  of  the  6th  October,  1794,  the  mayor,  In  1794  the 
aldermen  and  citizens  of  the  city  of  Bath,  passed  a  resolu-  ^^^p^int- 

tion  "  that  John  Mayer  be  continued  and  employed  by  and  eil  A.  B.  as- 
...  .....         ...  .    .      sistant  cham- 

under  this  corporation  in  doing  the  various  business  relating  berlain  of  the 

to  the  waterworks.  &c,  and  that  he  do  also  attend  and  assist  clty  for  a  year, 

at  a  yearly  sn- 

upon  the  chamberlain  of  this  city  in  the  various  business  of  lary.  In  1804 

bis  office,  under  the  direction  of  the  committee  appointed  ^g0^0* 

to  inspect  and  examine,  and  report  on  the  chamberlain's  raised.  In 

accounts,  for  so  long  of  one  year  as  he,  the  said  John  tas°appointed 

Mayer,  shall  behave  himself  well  therein ;  for  which  he  is  assistant 

■   ■   ■■  ■  •  i   .  •  i        e        i  r  chamberlain 

and  shall  be  entitled  to  receive  a  salary  after  the  rate  of  by  the  chain- 

70/.  per  annum,  to  be  paid  to  him  quarterly  by  this  corpo-  {^^"1',*"^ 
ration  or  their  chamberlain."  to  hold  this 

On  the  24th  September,  1804,  by  another  resolution  of  ^^0^ 
the  corporation,  Henry  Walters  Esq.  was  duly  elected  into  Municipal 
the  office  of  chamberlain  and  receiver  of  the  city  for  the  Act^Tn  lB^T 
year  ensuing,  with  a  salary  of  250  guineas,  and  his  deputy  Jj1^0^ dT™ ai n 
100  guineas.  raised  the  sa- 

in 1810,  John  Mayer  having  fallen  into  difficulties,  the  ^7smK^ftte 
then  chamberlain  (Mr.  Clark)  asked  Mr.  Harvey  if  he  was  Municipal 
willing  to  accept  the  office  of  assistant  chamberlain,  and  to  AcMheoffice 

succeed  Mayer,  to  which  Mr.  Harvey  assented.    On  the  °f  ^  V-  was 
iwt  1    •  1  abolished,  and 

loth  March,  1810,  by  a  resolution  of  the  corporation,  Mr.  a  claim  having 

Slater  was  appointed  chamberlain  for  the  ensuing  year  }*?en  made 

■  r  0  J       him  for  corn- 

commencing  October,  1810;  and   Nr.  Clark,  the   then  pensation,  the 

chamberlain,  was  authorized  to  employ  such  fit  and  proper  Treasury  ^ 

person  to  assist  him  in  his  said  office  as  he  should  think  awarded  that 

•  his  office  was 

proper,  and  on  the  following  day  Mr.  Harvey  was  informed  not  thesubiect 

that  he  had  been  appointed  to  the  office  of  assistant  cham-  of  compensa- 
tion within 

berlain,  and  he  thereupon  entered  into  and  performed  the  the  66th  sect, 
duties  of  the  office.    On  the  1st  October,  18 10,  the  corpo-  ^^e'ourt 
ration  passed  a  resolution  "that  Mr.  Harvey  be  recom-  ofQ.B.  con- 
mended  to  Mr.  Slater,  the  present  chamberlain,  to  be  his  dedsfon!e  r 
assistant  in  that  office,  with  a  salary  of  100/.  a  year,  to  be 

VOL.  III.  M 
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1838.  paid  by  the  corporation.  In  September,  1812,  Mr.  Harvey 
^T^^  applied  to  the  corporation  for  an  increase  of  salary,  who 
Harvey.  thereupon  passed  a  resolution  that  the  salary  should  be 
increased  from  100/.  to  \50l.  per  annum.  In  1820,  by  a 
resolution  of  the  corporation,  Mr.  Harvey  was  appointed 
superintendant  of  the  waterworks,  for  which  he  received  no 
salary;  but  in  the  year  1827  it  was  resolved,  by  the  mayor, 
aldermen  and  citizens,  "  that  the  salary  of  the  chamberlain's 
assistant  be  increased  to  the  sum  of  200/.  per  annum."  On 
the  passing  of  the  5  &  6  Will.  4,  c.  76,  it  was  resolved  to 
discontinue  the  payment  of  the  salary  to  the  assistant  cham- 
berlain. Upon  this  Mr.  Harvey  preferred  a  claim  for  com- 
pensation to  the  town  council,  which  they  rejected.  Mr. 
Harvey  then  memorialized  the  Lords  of  the  Treasury,  who, 
on  the  opinion  of  the  law  officers  of  the  crowu,  that  the 
office  of  Mr.  Harvey  was  not  au  office  within  the  meaning 
of  sect.  66  of  5  &  6  IV ill.  4,  c.  76,  by  a  minute  of  the 
16th  May,  1837,  awarded  that  Mr.  Harvey  was  not  entitled 
to  compensation. 

Mr.  Harvey  presented  a  further  memorial  to  the  Lords 
of  the  Treasury,  on  the  ground  that  since  their  minute  of 
the  16th  May,  (in  which  their  lordships  adverted  to  the 
opinion  of  the  law  officers  of  the  crown,  that  Mr.  Harvey 
was  not  an  officer  of  the  borough  w  ithin  the  meaning  of 
the  66th  sect,  of  5  &  6  Will  4,)  a  report  of  The  King  v. 
The  Mayor  fyc.  of  Btidgewater,  had  been  published  in  1 
Nev.  &  Per.  466,  wherein  it  appeared  that  the  law  officers 
of  the  crown  had  insisted  upon  the  limited  meaning  of  the 
word  "  officer/'  whereas  a  more  liberal  construction  had  in 
that  case  been  given  to  it  by  the  Court  of  King's  Bench. 
The  Lords  of  the  Treasury,  however,  refused  to  reopen 
their  award. 

Sir  W.  W.  Follett,  upon  an  affidavit  setting  out  the  above 
particulars,  now  moved  for  a  rule  nisi  for  a  mandamus,  to 
the  town  council  of  Bath,  commanding  them  to  grant  Mr. 
Harvey  compensation.  Although  the  office  for  which  Mr. 
//.  claims  compensation  was  not  a  chartered  office,  he  clearly 
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was  an  officer  of  the  corporation,  and  had  every  right  to  look  1838. 
upon  his  office  as  permanent;  it  therefore  comes  strictly  f^*^ 
within  the  case  of  The  King  v.  The  Mayor  S;c.  of  Bridge-  Harvey. 
watered).    It  is  true  that  the  Lords  of  the  Treasury  have 
exercised  the  discretionary  power  with  which  the  legislature 
has  invested  them,  but  they  have  in  this  case  decided  against 
his  claim,  on  the  ground  of  his  office  not  being  within  the 
66th  section.    It  is  submitted  that  if  they  decide  contrary 
to  law,  this  Court  will  review  their  decision.    It  is  clear, 
from  the  language  of  the  resolutions,  that  this  has  always 
been  treated  and  considered  as  an  office. 

Lord  Den  man  C.  J. — It  seems  to  me  that  this  case  is 
very  distinguishable  from  The  King  v.  The  Mayor  fyc.  of 
Bridgetcater  (a).  The  office  in  question  there  was  insepa- 
rable from  the  town  clerkship,  and  was  intimately  connected 
with  the  corporation.  I  think  it  is  impossible  to  say  that 
this  was  a  corporate  office.  It  is  just  as  if  the  corporation 
had  recommended  any  attorney  they  might  have  employed 
to  take  in  au  additional  clerk. 

Littleoale,  Williams  and  Colehidge  Js.  con- 
curred. 

Rule  refused. 

(a)  1  N.  &  l\  466. 


Hill  and  Randall  v.  Sydney,  Knt.  JanuarfZ'tk. 

ASSUMPSIT  for  work  and  labour  of  the  plaintiffs  as  so-  I"  assumpsit 

.  .  .  .  for  work  and 

licitors  in  prosecuting,  defending  and   soliciting   divers  labour  by  the 

causes,  suits  and  businesses  for  the  defendant,  and  for  fees  P,a.,n.t,ffs> 

'  .  solicitors,  on  a 

due  in  respect  thereof  &c.  Plea,  non  assumpsit.  -At  the  joint  retainer, 
trial  at  the  sittings  in  Middlesex  after  Trinity  term,  1836,  ^SS" 

them  was  not 

admitted  of  the  Court  in  which  the  business  was  done,  must  be  pleaded  specially. 
Qu*re,  whether,  if  so  pleaded,  the  objection  is  valid. 

M  C 
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1838.  before  Lord  Denman  C.  J.,  it  appeared  that  this  was  an 
action  brought  by  the  plaintiffs,  who  were  in  partnership  as 
1  another  attornies  and  solicitors,  for  their  bill  of  costs  in  conducting 
ydney  "  a  St"*  tnr0llSn  Chancery  as  agents  for  the  defendant,  who 
was  also  an  attorney.  The  defendant  objected,  that  the 
action  was  not  maintainable,  as  Mr.  Randall,  one  of  the 
plaintiffs,  had  not  been  admitted  a  solicitor  of  the  Court  of 
Chancery,  to  which  point  Brandon  v.  Hubbard  (a)  was  cited. 
For  the  plaintiffs  a  joint  retainer  was  proved  by  the  defend- 
ant, contained  in  a  letter  from  him  to  the  plaintiffs,  request- 
ing them  to  conduct  the  suit  in  Chancery  for  him  as  his 
agents.  The  Chief  Justice  reserved  the  point,  and  the  ver- 
dict passed  for  the  plaintiff. 

Mansel  having  obtained  a  rule  nisi  to  enter  a  nonsuit  in 
the  ensuing  Michaelmas  term, 

Platl  and  Godson,  on  a  former  day  in  this  term  (b),  shewed 
cause.  The  case  of  Arden  v.  Tucker  (c)  shews  that  this 
action  is  maintainable.  That  was  an  action  by  two  partners 
for  their  costs  in  conducting  a  suit  in  the  Palace  Court,  and 
it  appeared  that  only  one  of  them  was  an  attorney  of  the 
Palace  Court,  but  the  Court  held,  that  they  were  entitled  to 
sue  for  their  costs  jointly,  although  in  that  case  the  retainer 
was  to  the  partner  who  was  an  attorney  of  the  Palace  Court 
singly.  Elkins  v.  Harding  (d)  is  also  an  authority  for  the 
present  action,  for  it  was  held  there  that  a  clerk  of  the  Court 
of  Exchequer  might  sue  jointly  with  his  partner,  who  was 
not  a  clerk  of  the  Court,  for  agency  business  done  in  that 
Court.  ]u  Brandon  v.  Hubbard  (a)  it  appeared  that  the 
business  sued  for  was  preparing  a  repleviu  bond,  and  that 
one  of  the  plaintiffs  only  was  a  replevin  clerk,  which  was  a 
business  the  other  partner  had  nothing  to  do  with,  and  there- 
fore they  had  no  joint  interest.  Jones  v.  Jones  (e)  decided, 
that  a  country  attorney  who  had  conducted  a  suit  in  the 


(a)  2  B.  &  B.  11. 
(6)  Jan.  23rd. 


(c)  4  B.  &  Ad.  815. 

(</)  1  C.&J.  345;  1  Tyr.  S74. 

(e)  5  Dowl.  474. 
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Exchequer  in  the  name  of  his  London  agent,  without  any  1838. 
consent  in  writing,  was  entitled  to  recover  his  costs.    And  ^j^^ 

in  Attorney-General  v.  Malin  (a)  it  was  held,  that  a  soli*  and  another 

citor  inrolled  in  the  Court  of  Chancery  might  conduct  a  .  c  v' 

9  Y  DMEY. 

suit  on  the  Equity  side  of  the  Exchequer  in  the  name  of  a 
clerk  in  the  King's  Remembrancer's  Office  in  that  Court. 
All  the  cases  on  the  subject  have  arisen  between  attorney 
and  client,  but  the  rule  in  these  cases  does  not  apply  to 
cases  of  agency  business.  The  2  Geo.  2,  c.  23,  is  the 
act  that  prevents  attornies  and  solicitors  from  suing  for 
business  done,  unless  they  are  admitted  of  the  Court  in 
which  the  business  was  transacted;  but  the  12  Geo.  2, 
c.  13,  s.  6,  expressly  excepts  agency  business  from  the  pro- 
visions of  that  act.  That  section  therefore  is  decisive  of 
the  case.  Again,  under  the  2  Geo.  2,  c.  23,  s.  10,  attor- 
nies are  allowed,  with  the  consent  of  the  attorney  of  another 
Court,  to  carry  on  business  in  that  Court  in  the  name  of 
such  attorney.  The  Court,  therefore,  will  intend  that  this 
consent  was  given,  if  consent  be  necessary  in  the  present 
case.  Lastly,  this  defence  should  have  been  pleaded.  It 
only  amounts  to  a  confession  and  avoidance  of  the  cause  of 
action  (A).  Potts  v.  Sparrow  (c)  decided,  that  the  illegality 
of  the  work  and  labour  performed  by  an  attorney  cannot  be 
given  in  evidence  under  non  assumpsit. 

Mansel,  contra.  This  application  is  founded  on  the 
2  Geo.  2,  c.  23,  s.  24,  the  words  of  which  are  express.  As 
to  Arden  v.  Tucker  (rf),  there  is  no  statute  to  prevent  a 
duly  admitted  attorney  from  practising  in  the  Palace  Court, 
although  the  rules  of  that  Court  may  restrict  the  number 
who  practise  there.  There  is  no  rule  of  law,  therefore, 
to  prevent  two  partners  from  suing  for  business  done  by 
one  of  them  in  that  Court.  But  in  this  case,  the  only  per- 
son with  whom  the  contract  could  be  made  was  the  admit- 
ted solicitor  of  the  Court  of  Chancery.  Sect.  10  of  2  Geo.  3, 
c.  23,  allows  attornies  having  a  written  consent  to  practise 

(«)  2  Tyr.  512.  (r)  3  Dowl.  630. 

(6)  See  Lane  v.  GUnni/y  2  N.  &  P.  258.     (d)  4  B.  &  Ad.  815. 
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1838.       in  one  another's  names  in  Courts  of  Law ;  but  it  does  not 

^J**^     apply  to  Courts  of  Equity,  Vincent  v.  Holt  (a) ;  and  it  will 

and  another   be  observed  that  no  mention  of  Courts  of  Equity  occurs  in 

^  v-  the  latter  part  of  the  clause.  In  Latham  v.  Hide  (b)  it  was 
Sydney.  . 

held  that  an  attorney  has  no  lien  for  his  costs,  or  for  money 

out  of  pocket,  in  respect  of  an  action  conducted  by  him  in 
a  Court  of  which  he  has  not  been  admitted.  In  Arden  v. 
Tucker  (c),  a  case  of  Heming  v.  Wilton  (d)  was  cited  in 
argument,  which  is  directly  in  point  here.  Mr.  Heming 
there  sued  the  defendant,  who  was  an  attorney,  for  business 
done  as  a  clerk  in  Court  in  the  Exchequer.  The  defence 
was,  that  Mr.  Heming*  partner  should  have  joined;  but 
although  it  was  proved  that  the  defendant  had  given  instruc- 
tions to  both  partners,  yet,  as  the  plaintiff  alone  was  entitled 
to  practise  in  the  Exchequer,  it  was  held  that  the  action  was 
well  brought.  If  a  consent  could  be  given  by  a  solicitor, 
that  an  attorney  should  practise  in  his  name  in  the  Court  of 
Chancery,  the  Court  cannot  inteud  that  it  was  given  in  this 
case,  because  the  objection  was  taken  at  Nisi  Prius,  and 
no  consent  was  proved.  As  to  the  objection  being  pleaded, 
if  Mr.  Hill  was  the  only  proper  party  to  sue,  it  is  a  mis- 
joinder of  plaintiffs,  which  is  an  objection  that  may  be  taken 
on  the  general  issue. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  on  this  day  delivered  the  judg- 
ment of  the  Court. — This  was  an  action  brought  by  the 
plaintiffs  to  recover  for  agency  business  in  the  Court  of 
Chancery.  The  objection  relied  on  for  the  defence  was, 
that  one  of  the  plaintiffs  had  not  been  admitted  a  solicitor 
of  the  Court  of  Chancery.  Several  answers  were  given, 
which  it  is  unnecessary  to  notice,  as  upon  consideration, 
we  are  all  of  opinion  that  this  objection  should  be  pleaded 
specially. 

Rule  discharged. 

(a)  4  Taunt.  452;  see  Medozc-     General  v.  Matin,  2  Tyr.  512. 
croft  v.  Holbrooke,  contra,  1  II.        (6)  1  Dowl.  594. 
Bl.  50,  and  Lord  Lyndhurtt's  re-        (<)  4  B.  &  Ad.  815. 
view  of  these  cases  in  Attorney-        (d)  Not  reported. 
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18S8. 

The  QUEEN  v.  PAYN.  Thursday, 

January  18th, 

A  Writ  of  mandamus  having  issued  in  this  case  (a),  tested  If  the  return 

on  the  SOth  Jan.,  7  Will.  4,  calling  upon  the  defendant  to  ntnd^mbe 

deposit  his  two  books  of  accounts  with  the  clerk  of  the  not  void  on  the 

peace,  and  alleging,  that  although  often  requested  to  do  so,  validity  must 

and  although  the  said  books  still  remained  in  his  custody,  *?e  regularly 
.  .  discussed  on 

power  and  control,  he  had  refused  to  deposit  them.    The  a  concilium, 

defendant  returned  that  he  had,  on  the  25th  Feb.  then  last  ™j 

past,  deposited  one  book  of  account  with  the  clerk  of  the  the  return  to 

peace,  and  that  no  other  of  the  said  books  was,  on  the  day  [hVn1e%n  die 

of  the  teste  of  the  writ,  nor  since  hitherto,  in  his  custody,  ground  of  its 

power  and  control.   This  return  having  been  filed  in  Hilary  tempt of^ourt, 

vacation  last,  Sir  J.  Campbell  A.  G.,  in  Easter  term  follow-  as  disclosed 

.  .         .  by  affidavits, 

ing,  obtained  a  rule  nisi,  calling  upon  the  defendant  to 

shew  cause  why  the  return  should  not  be  taken  off  the  file, 
on  the  ground  of  its  being  evidently  intended  to  operate  as 
a  delay  of  justice,  and  to  evade  compliance  with  the  rule 
pronounced  by  the  Court.  He  read  affidavits  shewing  that 
the  books  had  been  delivered  into  the  possession  of  the 
defendant,  and  that  in  the  former  argument  (a)  he  had  ad- 
mitted his  still  retaining  possession  of  them;  and  he  cited 
Rex  v.  Justices  of  Leicester  (i). 

Thesiger  (with  whom  were  Talfourd  Serjt.  and  T.  F.  Ellis), 
now  shewed  cause.  The  Attorney-General  obtained  this 
rule  on  the  authority  of  Rex  v.  Justices  of  Leicester  (&),  in 
which  case  it  is  clear  no  good  return  could  be  made.  Here 
the  return  is  good  on  the  face  of  it,  as  appears  by  the  deci- 
sion of  the  Court  in  Rex  v.  Round  (c),  but  affidavits  were 
read  to  shew  that  it  is  contemptuous.  Therefore  the  Court 
is  asked  to  treat  a  return  as  void,  because  certain  facts  are 
stated  in  affidavits. 

The  Court  then  called  upon 

(a)  See  Rex  v.  Payn,  1  N.  &        (c)  4  A.  &  E.  139;  5  N.  &  M. 
P.  5«4.  427. 

(b)  7  Dow.  &  Ry.  708. 
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Sir  J.  Campbell  A.G.,  SWW.W.  Follett  and  F.  Robinson, 
contrd.  This  return,  in  fact,  sets  the  former  order  of  the 
Court  at  defiance.  The  writ  in  this  case  orders  specific 
books  to  be  deposited,  and  therein  it  differs  from  Rex 
Round  (a),  where  the  order  was  general.  In  Rex  v.  St. 
Katherine  Dock  Company  (b),  the  Court  held  it  discre- 
tionary to  determine  the  validity  of  a  return  on  a  motion  or 
on  a  concilium.  Jt  is  not  enough  to  say  that  on  the  face 
of  it  the  return  may  be  good.  A  sham  plea  may  be  good 
upon  the  face  of  it,  but  still  if  it  has  been  manifestly 
pleaded  for  the  purpose  of  delay,  the  Court  allows  judg- 
ment to  be  signed  at  once.  In  Willcock  on  Corporations  (c) 
it  is  laid  dow  n  as  to  a  return,  "  if  it  attempt  to  shew  an 
incapacity  to  obey  the  writ  by  reason  of  the  change  of  cir- 
cumstances, it  must  appear  that  there  was  no  fraud  or  stra- 
tagem on  the  part  of  the  defendant."  So  in  Sac.  Abr. 
Mandamus  (I),  it  is  said  that  a  return  must  be  certain  in 
every  respect.  In  The  King  v.  Robinson  (d),  a  return  was 
made,  and  the  Court,  thinking  the  return  frivolous,  made 
a  rule  absolute  for  an  attachment;  the  present  is  a  milder 
course  to  adopt. 

Lord  Denman  C.J. — A  return  like  this  ought  to  come 
on  in  the  regular  way,  and  be  set  down  in  the  crown  paper. 

Littledale  J.— In  Rex  v.  Round  (a),  Patteson  J.  inti- 
mated his  opinion,  that  a  return  like  the  present  was  good, 
but  whether  it  is  so  or  not,  it  clearly  is  a  question  of  law 
that  ought  not  to  be  discussed  on  motion. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged  without  costs  (e). 

(a)  4  A.  &  E.  139;  5  N.  &  M.  (c)  P.  40f>,  pi.  186. 

427.  W  8  Mod.  3S6. 

(6)  4  B.  &  Ad.  3C0;  lN.&M.  (e)  See  note  (6)  to  Rex  v.  Round, 

121.  5  N.  &  JV1.  427. 
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1838. 

The  Queen  v.  The  Inhabitants  of  Barmston.  Tuesday, 

January  30th. 

v/N  an  appeal  against  an  order  of  two  justices,  removing  A  min0r,  by 

Jane  A/lman,  widow,  and  her  children,  from  the  parish  of  an  indenture 
r»    r  t»  .of  apprentice- 

rSeeford  to  the  parish  of  Barmston,  the  quarter  sessions  ship,  put  him- 

of  the  East  Riding  of  Yorkshire  confirmed  the  order,  sub-  wlf  apprentice 

#°  to  his  father, 

ject  to  the  following  case :  to  learn  the 

Gregory  oilman,  the  pauper's  late  husband,  was  the  son  i™?6^***." 
of  Wm.  All  man  the  elder,  of  the  township  of  Lissett,  in  denture  first 
the  East  Riding  of  the  county  of  York,  tailor  (now  de-  Dec.  1813, 
ceased).    At  Martinmas,  181 1,  Gregory  Allman  hired  with  hut  the  parties, 
t  rrj        c  i-   i  ■  i     i.  «  for  the  fraud  u- 

one  James  Hyde,  a  farmer,  of  the  parish  of  Barmston,  for  lent  purpose  of 

one  year,  at  yearly  wages,  and  served  the  entire  year  in  that  en.aW,n*  the 
.        '      J       J      °  J  minor  to  exer- 

parish,  and  before  the  end  of  that  year  he  again  hired  with  cise  the  trade 

the  same  master  for  a  year,  from  the  next  Martinmas,  and  {j^^fou0* 

served  a  second  year  in  the  same  parish,  at  the  end  of  which  benefit  of  the 

time,  receiving  a  serious  injury  from  the  kick  of  a  horse,  (then  in  force,) 

which  disabled  him  from  performing  the  duties  of  a  farmer's  after  five  gears' 

.  apprentice- 
servant,  he  went  back  to  his  father's  house  at  Lissett.  ship,  caused 

Afterwards,  by  a  certain  indenture  of  apprenticeship,  Gre-  ^XrelTt^Z9 

gory  Allman,  then  a  minor,  put  himself  apprentice  to  his  tion,  to  be  an- 

father,  to  learn  his  trade  of  a  tailor.    The  indenture  was  yeare^oiTan 

produced  at  the  trial ;  it  appeared  to  be  attested  by  two  appeal,  touch- 
j»    i  i      •        r  i       •  i  •     a         ing  the  validity 

witnesses,  one  of  whom  was  at  the  time  of  the  trial  in  A  me-  0f  this  inden- 

rica,  and  the  other  attesting  witness  was  called.    At  the  ture>  he!d» 

.  .  that  as  it  was 

time  of  the  execution  nothing  passed  with  respect  to  the  fraudulently 

hereinafter  mentioned  alterations.    This  indenture  at  first  intended  to 

contravene 

bore  date  the  12th  of  December,  1813,  and  was  for  seven  ro  EUz.  c.  4, 

years,  but  afterwards  and  before  it  was  executed  (but  how  ait^Jhef08 

long  before  did  not  appear),  the  parties,  for  the  fraudulent  ™»d,  although 

purpose  of  enabling  Gregory  Allman  to  exercise  the  trade  parish^vas no 

of  a  tailor,  and  have  the  full  benefit  of  the  stat.  5  Eliz.  c.  4  Part?  to  lhe 

fraud. 

(then  in  force),  in  that  respect,  after  a  five  years'  apprentice- 
ship, as  fully  as  if  he  had  served  seven  years,  as  required  by 
that  statute,  caused  the  date  of  the  indenture  to  be  altered, 
the  year  of  the  reign  of  King  George  the  Third,  from  53d 
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to  51st,  and  the  year  1813  to  the  year  181 1,  and  the  figures 
1811,  in  the  body  of  the  indenture,  were  written  over  a  line 
which  had  previously  occupied  the  blank  space  in  which 
they  were  introduced.  Gregory  Allman  served  his  father 
in  Lissett  under  this  indenture  for  five  years,  and  afterwards 
served  him  as  journeyman  at  intervals  until  his  father's 
death,  1820.  There  was  no  evidence  at  the  trial  of  the 
appeal,  to  shew  that  the  appellant  parish  was  a  party  to 
the  alterations  of  the  indenture.  From  the  circumstances 
above  stated,  the  Court  of  Quarter  Sessions  held  this  inden- 
ture to  be  fraudulent  and  void.  The  question  for  the  opi- 
nion of  the  Court  is,  whether  Gregory  Allman  gained  any 
settlement  in  Lissett,  by  serving  his  father  there,  under  the 
circumstances  above  mentioned;  if  he  did,  then  the  origi- 
nal order  and  the  order  of  sessions  are  to  be  quashed;  if  he 
did  not,  then  the  order  of  sessions  is  to  be  confirmed, 

Alexander  and  Arckbold,  on  a  former  day  in  this  term  (a), 
were  heard  in  support  of  the  order  of  sessions.  The  ques- 
tion in  this  case  is,  whether  the  indenture  of  apprenticeship, 
having  been  executed  in  fraud,  and  for  a  period  less  than 
seven  years,  is  not  void  under  5  Eliz.  c.  4.  In  certain  cases 
it  has  been  held,  that  indentures  not  executed  according  to 
that  statute,  are  voidable  only.  Thus  in  Rex  v.  St.  Nicho- 
las, Ipswich  (b),  where  the  pauper  was  bound  for  four  years, 
and  served  during  that  time,  it  was  held  that  the  indentures 
were  voidable  only;  and  the  same  point  was  ruled  in  Rex 
v.  Evered  (c),  and  Gray  v.  Cookson  (d),  but  in  none  of  those 
cases  was  there  any  attempt  at  fraud,  or  to  evade  the  sta- 
tute. In  those  cases  also,  ss.  26  &  41  of  5  Eliz.  only 
were  considered.  But  in  this  case,  sect.  31  is  directly  con- 
travened, which  enacts  "  that  it  shall  not  be  lawful  for  any 
person  to  use  or  exercise  any  art  &c,  except  he  shall  have 

(a)  Saturday,  Jan.  20th,  before        (b)  Burr.  Sett.  Co.  91;  2  Str. 
Lord  Denman  C.  J.,  LittUdale,  1066. 
Williams  and  Coleridge  Js.  (<•)  Cald.  26. 

(d)  16  East,  13. 
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been  brought  up  therein  seven  years  at  the  least,  as  an  1838. 
apprentice,  upon  pain  that  every  person  willingly  offending  f^*£*^ 
or  doing  the  contrary,  shall  forfeit  forty  shillings  for  every  Vm 

month."    The  contract  therefore  attempted  to  be  entered  Inhabitants  of 

r  Barmston. 
into  is  expressly  prohibited  by  the  statute,  and  is  conse- 
quently void;  Rex  v.  Gravesend(a),  Rex  v.  Hipstvell (b). 
It  is  true  that  in  the  former  case  the  present  statute  was  dis- 
tinguished from  the  act  then  under  consideration,  but  sect. 
SI  of  the  5  Eliz.  c.4,  (which  does  not  appear  to  have  been 
then  noticed,)  is  exactly  the  same  in  effect  as  those  sections 
on  which  the  judgment  of  the  Court  proceeded.  The 
proper  construction  of  the  word  void  is  to  give  it  its  full 
meaning,  when  the  purpose  contemplated  by  the  statute  is 
the  protection  of  the  public,  and  not  the  interests  of  parties 
only,  and  this  is  the  construction  adopted  by  the  Courts. 
Thus  on  the  8  Aim.  c.  9,  s.  39,  if  the  indenture  is  not 
made  according  to  the  provisions  of  the  statute,  it  is  held 
to  be  absolutely  void;  Jackson  v.  Warwick (c).  It  was 
contended  at  the  sessions,  that  as  the  alteration  was  impro- 
perly made,  the  indenture  was  good  in  its  original  terms, 
according  to  the  decision  in  Henfree  v.  Bromley  (d),  where 
the  umpire  made  his  award  and  gave  notice  of  its  being 
ready  for  delivery,  but  afterwards  made  an  alteration  in  the 
sum  awarded ;  and  the  Court  held  that  the  alteration  was  a 
nullity,  and  that  the  award  was  good  for  the  original  sum. 
But  there  the  arbitrator  was  functus  officio;  in  this  case,  the 
alteration  was  made  before  the  indentures  were  executed. 
The  only  remaining  question  is,  whether  a  case  of  fraud 
does  not  sufficiently  appear.  The  sessions  have  expressly 
found  fraud,  and  the  facts  which  they  state  leave  no  doubt 
that  their  finding  is  correct. 

R.  C.  Hildyard,  contrd.  The  two  questions  in  this  case 
have  been  confounded  on  the  other  side,  viz.  whether  there 
was  a  good  binding  without  the  fraud,  and  if  it  was  good, 


(a)  3  B.  &  Ad.  240. 
{b)  9  Mann.  &  Ry.  474;  8  B. 
fc  C.  466. 


(r)  7  T.  R.  121. 
(d)  6  East,  309. 


170  CASES  IN  THE  QUEEN *S  BENCH, 

1838.       whether  the  fraud  would  vitiate  it.    On  the  first  question, 

_v^v"^     the  alteration  of  the  dates  is  immaterial.    According  to 
The  Queen    _  . 
v.         Comyn  (a),  "  the  date  is  not  essential  to  a  deed ;  for  if  it 

Inhabitants  of  [,ag  no  faie  or  a  faj8e  or  impossible  date,  the  deed  shall  be 
Barmston.  '  .  . 

good,  and  take  effect  from  the  time  of  the  delivery."  The 

indentures  therefore  are  good  to  create  an  apprenticeship 
for  five  years.  The  decisions,  in  which  indentures,  not  ac- 
cording to  the  5  Eliz.  have  been  held  voidable  only,  begin- 
ning with  Rex  v.  St.  Nicholas,  Ipswich  (b),  w  ere  well  con- 
sidered, and  have  always  been  sustained.  Rex  v.  G raves- 
end  (r)  and  Rex  v.  Hipswe/l  (d),  which  have  been  cited  on 
the  other  side,  are  most  material  to  support  Rex  v.  St.  Ni- 
cholas, Ipswich  (6).  In  Rex  v.  Gravesendfc),  Lord  Tenter- 
den  C.J.  expressly  distinguished  the  5  Eliz.  from  the  statute 
then  under  consideration,  on  the  ground  that  the  clauses 
respecting  apprenticeship  in  the  former  statute  were  per- 
missive only,  and  be  confirmed  the  decision  in  Rex  v.  St. 
Nicholas,  Ipswich(b).  This  Court  has  merely  confirmed  Lord 
Tenterden's  distinction  in  Rex  v.  St.  Gregory  (e)\  and  Lord 
Denman  C.J.  expressly  said  that  Rex  v.  Hipswetl (d)  and 
Rex  v.  Gravesend(c)  do  not  overrule  the  former  cases.  On 
these  authorities  the  Court  will  continue  to  support  Rex  v. 
St.  Nicholas,  Ipswich  (&).  Again ;  the  54  Geo.  3,  c.  90, 
repealed  the  provisions  as  to  the  time  of  apprenticeship 
contained  in  5  Eliz.  c.  4,  and  the  intention  of  the  act  was  to 
give  a  retrospective  validity  to  indentures  otherwise  voida- 
ble. The  indenture  therefore  being  voidable  merely,  ac- 
cording to  the  decisions,  or  rendered  valid  by  the  54  Geo.  3, 
c.  96,  the  question  remains  whether  the  finding  of  the  ses- 
sions, that  it  is  fraudulent,  renders  it  void.  When  the  ses- 
sions find  fraud  generally,  that  is  a  fact  of  which  this  Court 
cannot  judge;  but  when  the  sessions  state  the  facts  from 
which  they  infer  fraud,  this  Court  will  decide  whether  their 

(a)  Com.  Dig.  Fait.  (B  3.)  (<*)  8  B.  &  C.  466 ;  2  Mann.  & 

(A)  Burr.  S.  C.  91.  Ry.  474. 

(c)  3  B.  &  Ad.  240.  (e)  2  A.  &  E.  99;  4  N.  &  M. 

137. 
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inference  is  proper  or  not:  Rex  v.  Tedford(a).  It  is  said  1838. 

that  fraud,  ab  initio,  vitiates  every  contract ;  but  that  is  too  J^C^ 
7         .  #  '  J  '  The  Queek 

general  a  proposition.  Suppose  a  party  makes  a  bona  fide  v. 
conveyance  of  forty  shillings  a  year  in  fee,  and  antedates  it  In^JJ"!JoH!>f 
fraudulently,  for  the  purpose  of  giving  a  vote  for  the  current 
year,  under  the  provisions  of  the  Reform  Act ; — so  far  as 
the  purpose  contemplated  is  considered,  it  would  be  de- 
feated on  the  facts  coming  to  light ;  but  in  the  following 
year,  on  what  ground  could  the  revising  barrister  hold  the 
conveyance  to  be  void  ?  Suppose  again,  for  the  purpose  of 
conferring  a  vote  by  creating  a  tenancy  for  sixty  years,  a 
lease  for  fifty  years  were  granted,  and  in  the  demise  sixty 
years  were  fraudulently  inserted  instead  of  fifty,  and  under 
that  lease  30/.  per  annum  were  actually  paid ;  could  this 
Court  hold,  that  under  that  tenancy  a  settlement  would  not  be 
gained  i  Although  there  may  have  been  fraud  in  the  con- 
cocting this  apprenticeship,  the  parishes  were  not  parties  to 
it ;  and  therefore,  as  against  them,  the  Court  will  not  hold 
the  indentures  to  be  void.  This  principle  has  been  laid 
down  in  several  cases;  Rex  v.  Kilby  (b)9  Rex  v.  Great 
Sheepy(c)9  Rex  v.  Great  Glenn  (rf).  In  Rex  v.  Gedding- 
ton  (e),  Bay  ley  J.  said,  "  In  cases  relating  to  the  law  of 
settlement,  the  manner  of  determining  any  particular  point  is 
not  so  important  as  it  is  that  the  decisions  should  be  uniform 
and  consistent.*'  This  is  a  strong  argument  for  adhering  to 
Rex  v.  St.  Nicholas,  Ipswich  (f),  and  the  other  decisions. 
[Lord  Denman  C.J.  In  Grant  v.  Welchman(g)  it  was  held, 
that  an  indenture  of  apprenticeship,  which  had  been  ante- 
dated so  as  to  make  it  appear  an  apprenticeship  for  seven 
years,  was  only  voidable ;  but  that  was  decided  on  the  au- 
thority of  Gray  v.  Cookson  (A),  which  is  distinguishable 
from  the  present  case ;  for  suppose  the  apprentice  here  had 

(a)  2  Const's  Bott,  505;  Burr.  (e)  2  B.  &  C.  129;  3  D.  &  R. 

S.  C.  57.  403. 

(6)  2  M.  &  S.  501.  (f)  Burr.  S.  C.  91. 

(c)  8  B.  &  C.  74;  2  Mann.  &  (g)  16  East,  207. 

Ry.  286.  (A)  16  East,  13. 

(</)  5  B.  &  Ad.  188. 
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1833.  run  away  from  his  father,  and  the  father  had  sought  to  pro- 

ThTouEEN  Ceec*  aSamst  mni  before  the  justices,  he  could  not  have 

v.  enforced  the  indentures.]  The  indentures  in  that  case 
^'ba rmston miSnt  be  avoided,  on  the  application  of  the  apprentice. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  question  in  this  case  was,  whether  a  settle- 
ment was  gained  by  apprenticeship ;  the  only  material  facts 
as  to  which  were  the  following : — The  pauper  put  himself 
apprentice  to  his  father,  by  an  indenture  which  at  first  bore 
date  the  12th  December,  1813,  and  was  for  seven  years; 
but  afterwards,  and  before  it  was  executed,  (how  long  it 
did  not  appear,)  the  parties,  for  the  fraudulent  purpose  of 
enabling  the  pauper  to  exercise  the  trade  of  a  tailor,  and 
have  the  full  benefit  of  the  statute  5  Eliz.  c.  4,  (then  in 
force,)  in  that  respect,  after  a  five  years'  apprenticeship,  as 
if  he  had  served  seven,  caused  the  date  of  the  indenture  to 
be  altered  from  the  53d  Geo.  3  to  the  51st,  and  the  year 
1813  to  1811,  and  the  figures  1811,  in  the  body  of  the 
indenture,  were  written  over  a  line  which  had  previously 
occupied  the  blank  space  into  which  they  were  introduced. 
Under  this  indenture  there  was  a  sufficient  service  to  gain  a 
settlement.  And  if,  as  was  contended,  the  result  of  this 
statement  was  that  the  pauper  was  bound  for  five  years 
only,  we  should  not  have  disturbed  the  rule  of  law  laid 
down  in  Rex  v.  St.  Nicholas,  Ipswich(a),  and  so  many  other 
decisions.  We  think,  however,  that  the  state  of  the  case  is 
very  different.  The  sessions  have  found  a  fraudulent  pur- 
pose, and  the  facts  from  which  they  arrived  at  that  conclu- 
sion. And  although,  as  was  contended  by  the  learned 
counsel  in  support  of  the  rule  (and  not  denied  on  the 
other  side),  as  the  grounds  of  the  finding  are  stated,  this 
Court  may  examine  into  its  correctness ;  yet  it  is  equally 
certain  that  it  will  sustain  the  conclusion  of  the  sessions 

(a)  Burr.  S.  C.  91. 
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where  that  can  be  reasonably  done ;  and  we  think  it  may  in  1838. 
the  present  instance.  TiTo^ 

When  the  near  relation  of  the  parties  is  considered,  and  Vm 
moreover,  that  there  was  a  purpose  of  evading  the  statute,  ^^^"oV^ 
which  certainly  prohibits  the  carrying  on  a  trade,  except  by 
a  person  who  has  served  an  apprenticeship  of  seven  years, 
under  a  penalty, — we  are  of  opinion  that  the  sessions  were 
well  warranted  in  concluding  that  the  indenture  was,  by  the 
facts  disclosed,  avoided. 

A  doubt  was  suggested,  upon  the  language  attributed  to 
Lord  Hardwicke,  in  the  case  of  Rex  v.  Tedford  (a),  whether 
this  was  a  species  of  fraud  into  which  the  sessions  could 
inquire,  as  it  respected  the  conduct  of  the  parties  themselves 
to  the  contract,  and  not  of  either  of  the  contending  parishes. 
When,  however,  the  real  character  of  a  transaction,  which 
may  be  apparently  regular,  is  a  question,  we  cannot  see 
how  the  conduct  of  the  parties,  upon  which  the  whole  de- 
pends, can  be  withdrawn  from  consideration;  and  do  not 
find  that  any  such  distinction  as  that  above  alluded  to  has 
been  observed.  And  accordingly,  in  the  case  of  The  King 
v.  The  Inhabitants  of  Gravesend  (b),  where  the  indenture 
was  regular  upon  the  face  of  it,  facts  were  proved  in  order 
to  shew  that  an  evasion  of  a  statute,  prohibiting  the  master 
(a  waterman)  from  taking  more  than  two  apprentices,  was 
intended,  and  the  indenture  was  avoided  thereby.  We  think 
therefore  that  the  sessions  were  warranted  in  drawing  the 
conclusion  of  fraud ;  that  the  indenture  was  therefore  void ; 
and  that  their  order  should  be  confirmed. 


Order  of  Sessions  confirmed. 


(«)  2  Const's  Bott,  505. 


(6)  3  B.  &  Ad.  240. 
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FrMajf,  Evans  v.  Taylor. 

January  \9th. 

To  prove  the  Trespass  for  breaking  and  entering  the  plaintiff'*) 
rights  of  a  closes,  covered  with  water,  situate  in  the  parishes  of  El- 
manor,  which  more,  Quedglcv,  and  Minsterworth,  and  for  fishing  therein 
had  formerly         .     ,  •  .     ^  .       ™,  ,  , 

been  parcel* of  a°d  taking  away  the  fish.    Picas:  not  guilty;  and  several 

the  duchy  of    p|cas  of  justification.    At  the  trial,  before  Lord  Dew- 
Lancaster,  a     1  J  m 
document  pro-  man  C.  J.,  at  the  Gloucestershire  summer  assizes,  1835,  it 

duchy  Office110  aPPeareci  ll,at  ll,e  plaintiff  claimed,  as  lady  of  the  manor  of 
was  tendered  Minsterworth,  an  exclusive  fishery  for  all  kinds  of  fish  in 
pur^rttng^o  r*ver  Severn  within  the  boundary  of  her  manor.  The 
be  a  survey  of  Severn  divided  the  manors  of  Minsterworth  and  Elmore, 
made  in  the     The  plaintiff's  general  right  was  proved  at  the  trial,  but  the 

33  EUz.  while  defendant  claimed  aright  to  fish  for  lamperns,  as  appur- 
the  manor  be-  m  D  #  •  1  1 

longed  to  the    tenant  to  his  land,  which  was  situate  on  the  Elmore  side  of 

deputy  sur-^   *ne  "ver>  and  ne  a'so  contended  that  if  the  plaintiff's  right 

veyorofthe     of  fishing  extended  over  the  whole  stream,  the  manor  of 

edontheUpre-  Minsterworth  extended  only  usque  ad  medium  fit urn  aqua, 

sentment  of  according  to  the  custom  stated  in  Hale  De  Port.  Mar.  (a)  It 
the  tenants  of  °  v  7 

the  manor, at    appeared  also  that  the  manor  of  Minsterworth  had  formerly 

ve^anVit81^  keen  Parcel  of  the  possessions  of  the  duchy  of  Lancaster, 

appeared  that  but  that  it  had  been  severed  from  the  crown  in  the  reign  of 

^MTiad'parj   ^omes  1,  who  had  sold  it  to  certain  persons,  through  whom 

the  expenses    it  had  vested  in  the  plaintiff.    In  order  to  prove  the  extent 

— IleldTo^e    °f  lne  manor  of  Minsterworth,  the  plaintiff  produced  from 

inadmissible,    t|le  0ftjce  Qf  t|le  duchy  of  Lancaster,  a  document,  headed 

either  as  a  do-  J  r 

cument  made  "  Gloucestershire,  the  Manor  of  Minsterworth," 

amlwruy^or  PurPortH1g  lo  De  "  a  survey  thereof,  taken  the  2.5th 

as  evidence  of  of  October,  in  the  33d  year  of  our  Sovereign  Lady  Queen 
reputation.  Elizabeth,  &c.  by  John  Northe,  gentleman,  deputie  unto 
Sir  John  Pounlz,  knight,  generall  surveyor  of  the  duchy  of 
Lancaster,  lying  on  the  south  parts,  by  the  authorities  afore- 
said, and  proved  by  the  oathes  and  presentments  of  such 
of  the  tennantes  of  the  said  manner,  as  hereafter  follow." 

The  names  of  twenty  persons  were  then  set  out,  who 
were  described  to  be  the  jurors  of  the  court  of  survey, 


(a)  Printed  in  Ilarg.  Law  Tracts,  7. 
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who  presented  the  boundaries  of  the  manor,  and  stated, 
amongst  other  matters,  the  rents  paid  for  fishing  in  the 
Severn,  and  the  boundaries  within  which  the  fishery  "  doth 
belong  unto  her  majesty/'  within  which  divers  of  the  "  ten- 
nants  of  Elmore  do  fish,  where  by  right  they  ought  not, 
which  is  to  the  great  prejudice  and  hinderance  of  the  ten- 
nants  of  the  said  mannor."  This  document  was  signed 
"Jno.  Selman,  CI.  Concil.  Ducat.  Lancastrie."  No  inqui- 
sition or  commission  for  the  making  this  survey  was  pro- 
duced, but  it  appeared  that  Queen  Elizabeth  had  made  an 
order  for  payment  of  the  expenses  of  the  survey.  On  ob- 
jection made  by  the  defendant  to  the  admission  in  evidence 
of  this  document,  his  lordship  refused  to  receive  it.  The 
verdict  having  passed  for  the  defendant, 

Talfourd  Serjt.,  in  Michaelmas  term  (a),  1835,  moved  for 
a  new  trial,  on  the  ground  that  this  evidence  was  improperly 
rejected,  and  that  the  verdict  was  against  the  evidence  re- 
ceived. On  the  first  point  he  cited  Howe  v.  Brenton  (b), 
Nicholls  v.  Parker  (c),  Freeman  v.  Phillipps  (J),  Crease  v. 
Barrett  (e),  and  Drinhoater  v.  Porter  (/). 

Ludlow  Serjt.  and  i2.  V.  Richards,  in  Hilary  term,  1 837(g), 
shewed  cause.  It  did  not  at  all  appear  by  whose  authority 
this  survey  was  made.  There  was  no  commission  proved 
to  authorize  it.  It  clearly  amounts  either,  1st,  to  a  title- 
deed,  and  is  then  merely  a  private  document;  or  2d,  it  is  a 
document  publici  juris,  in  which  case  proof  of  a  commission 
is  necessary  to  authenticate  it.  In  Howe  v.  Brenton  (b),  an 
extent  of  crown  lands,  from  the  Lord  Treasurer's  Remem- 
brancer's Office,  was  received,  but  there  the  evidence  as  to 

(a)  Nov.  4,  before  Lord  Den-        (d)  4  M.     S.  486. 
man  C.  J.,  Pattcson,  William  and        (e)  1  C.  M.  &  R.  919. 
Coleridge  Js.  (/)  7  Car.  &  Pay.  181. 

(b)  8  B.  &  C.  737 ;  3  M.  &  It.  (g)  Jan.  17,  before  Lord  Den- 
164.  man  C.  J.,  Williams  and  Coleridge 

(c)  Cited  14  East,  331,  in  note  Js  ;  LitlledaleJ.  was  absent  from 
to  Doe  v.  Thomas.  indisposition. 

you  in,  n 
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the  custody  was  more  precise  than  in  this  case,  and  there 
also  the  rights  of  the  crown  were  in  some  degree  in  ques- 
tion. [Coleridge  J.  Could  this  survey  have  been  evidence, 
whilst  the  manor  remained  in  the  crown,  and  not  continue 
to  be  so?]  There  may  be  such  a  distinction.  But  this 
survey  would  not  be  receivable  in  either  case;  it  was  a 
document  of  a  private  nature  altogether. 

Talfourd  Serjt.,  Shepherd  and  Lumley,  contrsL  The 
document  was  admissible  either  as  a  survey  made  under 
the  authority  of  the  crown,  or  as  a  declaration  by  the  tenants 
respecting  the  boundary  of  the  manor.  I.  The  document 
was  produced  from  the  proper  custody;  having  been  pre- 
pared while  the  manor  belonged  to  the  crown,  it  remained 
as  a  matter  of  course  in  the  duchy  office.  [Lord  Den- 
man  C.  J.  We  do  not  feel  pressed  with  the  argument 
founded  on  the  custody  of  the  document.]  Coming,  then, 
from  proper  custody,  it  is  receivable  in  like  manner  with 
the  extent  of  crown  lands,  which  was  admitted  in  evidence 
in  Rowe  v.  Brenton  (a)t  Bay  let/  J.  held  in  that  case,  that 
it  would  have  been  a  breach  of  duty  in  the  officer  of  the 
Exchequer  to  suffer  a  document  to  be  there  received,  which 
had  not  been  duly  taken;  and  therefore  that  the  presump- 
tion arose  that  it  was  duly  taken.  The  argument,  therefore, 
as  to  there  being  no  commission,  falls  to  the  ground. 
[Coleridge  J.  I  do  not  see  what  necessity  there  could  be 
for  a  commission,  it  was  the  duty  of  the  surveyor  to  make 
the  survey  by  virtue  of  his  office.]  It  was  also  evidence  as 
a  survey  relating  to  crown  lands.  By  the  statute  4  Edw.  1, 
st.  I,  intituled  Extenta  Manerii,  continual  surveys  of  the 
possessions  of  the  crown  are  directed  to  be  taken.  This 
survey  appears  to  have  been  made  in  compliance  with  that 
statute.  In  The  Vicar  of  Kellington  v.  Trinity  College  (6), 
an  extent  was  received  without  the  proof  of  any  commis- 
sion having  issued. 

II.  The  document,  as  a  declaration  by  the  tenants  of  the 
manor,  was  evidence  of  reputation  as  to  the  boundary; 

(a)  8  B.  &  C.  737;  3  Mann.  &  Ry.  16*.       (b)  1  Wils._170. 
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Nkholls  v.  Parker(a)9  Freeman  v.  Phillipps  (6),  Barnes  v. 
M*wson(c).  The  Duke  of  Newcastle  v.  The  Hundred  of 
Broxtowe(d),  is  an  authority  to  shew  how  far  the  orders  of 
justices,  on  a  question  of  boundary,  are  evidence  of  repu- 
tation of  a  fact  within  their  jurisdiction.  Reputation,  as  a 
matter  of  public  interest,  being  admissible,  it  is  quite  imma- 
terial whether  it  has  the  effect  of  enlarging  or  of  curtailing 
the  public  rights;  Drinkwater  v.  Porter  (e),  Crease  v.  Bar* 
rett(f). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  this  day,  delivered  the  judg- 
ment of  the  Court. — On  the  trial  of  this  cause  before  me 
at  Gloucester,  I  rejected  a  document  tendered  in  evidence, 
as  to  the  admissibility  of  which  we  have  entertained  con- 
siderable doubt.  It  was  the  survey  of  the  manor  of  Min- 
sterworth,  parcel  of  the  possessions  of  the  duchy  of  Lan- 
caster, made  by  a  person  named  "  deputy  to  Sir  J.  Poyntz, 
surveyor,  appointed  by  Queen  Elizabeth,  on  the  finding  of 
certain  tenants  of  the  manor,  at  a  court  of  survey."  The 
evidence  was  tendered  to  shew  what  were  the  boundaries 
of  the  manor.  The  action  was  in  trespass  on  plaintiff's 
close,  covered  with  water;  on  her  free  fishery;  and  on  her 
several  fishery;  with  a  count  for  trespass  in  carrying  away 
plaintiff's  fish.  Besides  the  general  issue,  defendant 
placed  several  justifications  on  the  record,  but  the  only 
one  on  which  the  trial  proceeded  was,  that  defendant,  and 
all  those  who  held  his  messuage  and  tenements  (abutting 
on  the  locus  in  quo)  for  sixty  years,  had  and  enjoyed  the 
privilege  of  fishing  for  lamperns  in  the  locus  in  quo. 
The  replication  stated,  that  plaintiff,  as  lady  of  the  manor 
of  Miusterworth,  and  all  those  who  &c,  had  enjoyed,  from 
time  beyond  memory,  the  sole  and  several  privilege  of  fish- 
ing on  the  close,  which  was  the  river  Severn  at  that  spot. 

(<i)  14  East,  331,  n.  (</)  4  B.  &  Ad.  273;  1  N.  & 

(b)  4  M.  &  S.  466.  M.  698. 

(r)  1M.&S.77.  (0  7C.&P.  181. 

(/)  1  C.M.&R.  919. 

N  2 
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This  right  being  traversed,  it  was  necessary  to  shew  that 
the  locus  in  quo  was  in  the  manor  of  Minster  worth,  and 
the  survey  was  tendered  for  the  purpose  of  proving  it. 
On  the  argument  before  us,  the  admissibility  of  this  docu- 
ment was  mainly  rested  on  the  authority  of  Rowe  v.  Bren- 
ton  (a),  where  the  Court  admitted  a  document  purporting 
to  be  an  extent  of  the  manor  of  Tewington,  temp.  Edw.  3, 
by  the  steward  of  the  king's  land,  on  this  side  Trent. 
They  decided  that  the  statute  applied  to  the  possessions  of 
the  duchy,  as  well  as  to  those  of  the  crown.  Whether 
the  statute  authorized  more  than  one  survey  to  be  made 
was  not  argued,  but  assuming  that  this  ought  to  be  done 
from  time  to  time,  the  Court  very  reasonably  inferred  from 
the  form  and  contents  of  the  document,  that  it  was  an  act 
of  official  duty  prescribed  by  that  statute.  The  question 
turned  there  wholly  on  the  right  of  the  conventionary  tenants 
of  lands,  in  certain  manors  belonging  to  the  duchy,  to 
minerals  there  found.  The  document  stated  the  privileges 
enjoyed  by  such  tenants;  now  the  8th  section  of  the  statute 
4  Edw.  I,  directs  inquiry  to  be  made  of  freeholders,  ser- 
vices, value  and  rent,  whether  they  follow  the  county  court, 
and  what  heriots  are  payable  to  the  lord;  and  the  9th  sec- 
tion directs  inquiry  "  also  of  customary  tenants,  that  is,  to 
wit,  how  many  there  be,  and  how  much  land  every  one  of 
them  holdeth,  what  works  and  customs  he  doth,  and  what 
the  works  and  customs  of  every  tenant  be  worth  yearly, 
and  how  much  rent  of  assise  he  paid  yearly,  besides  the 
works  and  customs,  and  which  of  them  may  be  taxed  at  the 
will  of  the  lord,  and  which  not."  The  Court,  considering 
that  this  document  conveyed  direct  information  on  the  very 
point  in  issue,  and  might,  on  the  grounds  above  stated, 
have  been  in  exact  conformity  with  the  aforesaid  statute, 
were  surely  well  warranted  in  holding  the  instrument  au- 
thentic and  legitimate.  It  is  however  remarkable,  that  this 
statute  de  Extenta  Manerii  does  not  contain  the  word 
manor,  though  uo  doubt  that  species  of  property  is  within 

(a)  8  B.  &  C.  737 ;  3  Mann.  &  Hv.  164. 
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it.  But  it  gives  no  power  to  define  boundaries  of  manors. 
The  report  then  of  the  deputy  surveyor,  that  the  tenants  of 
a  particular  manor  had  at  a  court  of  survey  found  its  boun- 
daries, is  a  statement  which  they  were  not  authorized  by 
this  statute  to  make,  nor  he  to  receive.  And  the  contents 
of  this  document  do  not  bring  it  within  the  description  of 
proceeding  enjoined  by  this  statute.  If  this  be  so  (and  I 
may  observe  that  Rowe  v.  Brenton  (a)  was  never  mentioned 
at  nisi  prius),  we  must  now  examine  the  argument  which  was 
then  pressed  on  my  consideration.  It  was  contended,  that 
though  the  proceeding  of  Sir  John  Pot/ntz's  deputy  might 
have  no  legal  authority,  yet  the  reported  declaration  of  the 
tenants  of  the  manor  must  be  considered  good  evidence,  as 
shewing  the  reputation  of  that  time  in  respect  of  its  boun- 
daries. Freeman  v.  Phillipps  (b)  and  Crease  v*  Barrett  (c), 
were  cited  to  this  effect.  But  in  the  former  case  there  had 
been  an  actual  suit  in  the  Exchequer;  depositions  then  taken 
of  persons  representing  the  same  interest  as  that  of  defend- 
ant Freeman  were  produced.  The  only  presumption  then 
that  the  Court  had  to  make  was,  that  these  were  real  parties 
to  the  suit,  and  that  they  made  the  depositions  actually 
sworn  to  in  their  names.  In  the  latter  case  no  doubt 
existed  that  similar  depositions,  made  by  conventionary 
tenants,  in  answer  to  interrogatories,  were  the  real  state- 
ments of  parties  actually  interested  in  a  pending  proceeding, 
though  the  nature  of  it  (owing  to  the  loss  of  the  commis- 
sion) could  not  be  ascertained.  A  similar  presumption  of 
verity  iu  the  proceedings,  was  the  only  thing  here  required 
to  make  the  depositions  good  evidence.  The  present  case  is 
entirely  different,  for  the  deputy  surveyor  of  the  duchy  does 
not  appear  to  have  had  any  authority  to  institute  the  inquiry, 
and,  stript  of  this  authority)  he  has  not  merely  no  right  to 
make  any  kind  of  return,  but  the  presumption  that  he  did 
make  it  falls  to  the  ground.  The  paper  may  have  been 
written  by  any  clerk  idling  in  the  office,  from  his  own 

8  B.  &  C.  737;  3  Mann.  &       (6)  4  M.  fc  S.  486. 
RyU  164.  (r)  1  C.  M  &  R.  919. 
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imagination,  or  compiled,  possibly,  by  some  interested  per- 
son, in  furtherance  of  a  sinister  object  of  his  own.  From 
these  considerations,  it  appears  that  the  document  was  no 
evidence  for  any  purpose* 

Rule  discharged. 


Tuesday,  MOORE  V.  RAMSDEN,  Clerk. 

January  23d. 

The  defend-    SlR  W.  W.  FOLLETT,  in  Trinity  term,  1 836,  had  obtained 

a^en^ficed118  a  ru'e  ca"*ng  uPon  t'ie  Pontiff  to  shew  cause  why  the  war- 
clergyman,  rant  of  attorney  in  this  cause,  judgmeut  and  sequestration, 
isi^annn-   should  not  be  set  aside,  on  the  ground  that  the  warrant  of 

nuity, which  he  attorney  was  given  to  secure  an  annuity,  and  with  intent 
charged  on  his  J  f       .       .  . 

rectory  0f  S.,   that  sequestration  might  issue,  charged  on  the  ecclesiastical 

aTi^ofyelra  beneficcs  of  lhe  defendant,  and  that  the  sequestration  is 
to  a  trustee,  kept  on  foot  as  a  charge  upon  the  said  benefices, 
andothe^nn-  lt  appeared  by  the  affidavits  that  the  plaintiff,  who  was 
"he*!68'  W  reclor  of  Great  Stambridge,  and  vicar  of  Little  Wakcring, 
thereby  ere-  *n  Essex,  in  1813  had  granted  to  E.  F.  an  annuity  of  £60/., 
ated,  were 

by  deed  transferred  to  the  plaintiff,  on  his  advancing  4400/.  to  take  them  up,  and  an 
annuity  of  574/.  9t.  granted  him ;  the  defendant,  by  the  same  deed,  again  demised  his 
rectory  of  S.  and  also  his  vicarage  of  W.  for  a  term,  giving  power  to  the  plaintiff  to 
sequester  the  rectory  and  vicarage  respectively,  if  he  should  think  fit.  The  deed  also 
stated  that  the  defendant  had  executed  a  warrant  of  attorney,  of  even  date  therewith, 
authorizing  the  plaintiff  to  enter  up  judgment  for  8800/.  (being  double  the  sum  ad- 
vanced), which  it  was  intended  should  be  a  collateral  security  only,  and  that  no  exe- 
cution should  issue  unless  the  annuity  was  in  arrear  for  twenty  days.  The  warrant  of 
attorney  recited  the  deed,  which  stated  die  grant  of  the  annuity  of  1813,  and  of  the 
other  annuities,  and  the  transfer  of  them  to  the  plaintiff,  and  the  grant  of  the  annuity 
of  574/.  9s. ;  and  "  for  the  further  securing  of  the  regular  payment  of  the  said  annuity 
or  yearly  sum  of  574/.  9*."  &c,  authorized  judgment  to  be  entered  up  against  the  de- 
fendant in  the  common  form. 

In  1832  the  plaintiff  brought  an  ejectment  to  recover  the  rectory  of  S.,  under  the 
term  granted  in  1813,  and  in  July,  1833,  obtained  possession.  In  June,  1883,  the 
annuity  being  861/.  in  arrear,  the  plaintiff  sued  out  a  levari  facias,  and  sequestered  the 
vicarage  of  W.  A  rule  nisi  having  been  obtained  in  Trinity  term,  1836,  to  set  aside  the 
warrant  of  attorney,  on  the  ground  of  its  being  a  charge  on  a  benefice,  and  the  seques- 
tration, on  the  ground  of  its  being  kept  in  force  to  satisfy  arrears  subsequently  accruing, 
all  arrears  due  at  the  time  of  the  sequestration  issuing  having  been  paid  out  of  the  pro- 
ceeds of  S.:—  Held, 

1st.  That  the  warrant  of  attorney  was  not  void,  as  it  did  not  in  terms  charge  the  be- 
nefice. 

2nd.  That  the  sequestration  was  valid,  as  the  plaintiff  was  entitled  to  appropriate  the 
profits  of  S.  to  the  new  arrears  of  the  annuity,  and  to  keep  the  sequestration  on  foot 
till  the  old  arrears  of  861/.  were  levied  out  of  \V. 
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which  be  secured  by  a  demise  of  his  rectory  to  a  trustee  for 
her,  for  ninety-nine  years.  In  18 16  he  granted  to  J\  H.  F- 
an  annuity  of  93/,,  which  he  also  secured  by  a  demise  of 
his  rectory.  In  1890  he  granted  to  T.G.  an  annuity  of  80/., 
which  he  secured  by  a  demise  of  the  vicarage  to  a  trustee. 
In  1823  he  granted  to  B.  F.  an  annuity  of  200/.,  which  he 
secured  in  like  manner  on  both  the  rectory  and  the  vicarage. 
In  18&5,  by  an  iudenture  of  fourteen  parts,  these  several 
annuities,  and  the  different  terms  created  by  them,  were 
assigned  to  the  plaintiff,  as  chairman  of  the  British  Annuity 
Company,  who  thereupon  advanced  to  the  defendant  the 
sum  of  4400/.  for  the  purpose  of  taking  them  up.  The 
deed  then  contained  a  grant  to  the  plaintiff  of  an  annuity  of 
574/.  9*.,  with  power  to  enter  and  distrain  upon  the  rectory 
and  vicarage  upon  any  quarterly  payment  being  in  arrear 
for  twenty-one  days,  and  to  take  the  rents  and  profits. 
It  also  contained  a  demise  of  the  rectory  and  vicarage, 
for  one  hundred  years,  to  a  trustee  for  the  Company, 
and  also  gave  power  to  the  Company  to  sequester  the 
rectory  and  vicarage  respectively,  if  they  should  deem  it 
necessary,  if  the  annuity  were  unpaid  for  thirty  days.  The 
deed  also  stated  that  the  defendant  bad  executed  a  warrant 
of  attorney,  of  even  date  therewith,  authorizing  the  plaintiff 
to  enter  up  judgment  for  8800/.,  and  that  it  was  intended 
the  judgment  should  be  a  collateral  security  only  for  the 
better  payment  of  the  annuity;  and  that  no  execution  should 
be  issued  out  upon  the  said  judgment  unless  a  quarterly 
payment  of  the  annuity  should  be  iu  arrear  for  twenty  days. 
The  defendant  also  covenanted,  that  on  the  annuity  being 
in  arrear  twenty  days,  it  should  be  lawful  for  the  plaintiff 
to  issue  out  execution  upon  that  judgment  for  the  recovery 
of  the  arrears  of  the  said  annuity.  The  warrant  of  at- 
torney, after  reciting  the  deed  of  fourteen  parts  and  the 
assignment  of  the  different  annuities  to  the  plaintiff,  and  the 
grant  of  the  annuity  to  him  of  574/.  9s.,  proceeded  thus : 
"  now  therefore,  for  the  further  securing  of  the  regular 
payment  of  the  said  annuity  or  yearly  sum  of  574/.  9$.* 
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these  are  to  desire  and  authorize  you,  the  said  attornies," 
&c. — concluding  in  the  common  form,  with  an  authority  to 
enter  up  judgment  against  the  defendant  for  8800/. 

Judgment  was  entered  up  against  the  defendant  on  this 
warrant  of  attorney  on  3d  March,  1825.  In  1833  the  an- 
nuity to  the  plaintiff  having  fallen  in  arrear,  a  levari  facias 
was  issued  out, indorsed  to  recover  the  sum  of  86 1/.  ISs.Cxl. 
arrears,  upon  which  writ  the  Bishop  of  London  granted  a 
sequestration  of  the  vicarage  of  Little  Wakering.  In 
March,  1836,  the  defendant  took  the  benefit  of  the  In- 
solvent Debtors'  Act.  By  the  affidavits  in  answer  it  ap- 
peared, that  the  principal  facts  in  the  above  affidavits  had 
been  brought  before  the  Court  on  the  former  application 
in  this  case,  when  the  Court  refused  to  set  aside  the  warrant 
of  attorney  and  sequestration  (a).  After  this  decision  of  the 
Court,  the  Company,  in  1832,  brought  an  ejectment  for  the 
rectory  of  Great  Stambridge,  and  recovered  a  verdict 
thereon,  and  obtained  possession  in  1 833  (/;).  The  affida- 
vits also  stated  that  the  net  amount  of  the  monies  received 
ou  the  sequestration  of  Little  Wakering  had  not  exceeded 
the  sum  of  201/.  75.  6d.y  and  that  all  the  monies  received 
from  the  defendant  and  from  the  profits  of  the  two  be- 
nefices were  insufficient  to  discharge  the  arrears  of  his 
annuity. 


Kelly  and  Channel  I  shewed  cause  in  Trinity  term  last(c). 
With  the  exception  of  the  fact  of  the  defendant's  insolvency, 
the  whole  of  this  case  has  been  before  the  Court  already,  and 
disposed  of.  In  Michaelmas  term,  1 83 1,  a  rule  was  obtained 
to  set  aside  the  warrant  of  attorney  and  the  sequestration, 
on  the  ground  that  the  former  was  a  charge  upou  the  eccle- 
siastical benefices  of  the  defendant;  and  in  Hilary  term, 
1632,  the  Court  discharged  that  part  of  the  rule  which 


(a)  3  B.  &  Ad.  917,  n. 

(6)  Doc  d.  Moore  v.  Ramsden, 
1  N.  &  M.  489  ;  5.  C.  nom.  Doc 
d.  Wilkt  v.  Romfden,  4  B.  &  Ad.  COB* 


(c)  May  22nd,  before  Lord  Den- 
man  C.J.,  LUtlcdale,  Patleson,  and 
Williams,  Js. 


Moore 
v. 
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sought  to  set  aside  the  warrant  of  attorney,  and  referred  it  1838. 
to  the  Master  to  ascertain  whether  any  more  had  been  re- 
ceived under  the  sequestration  than  the  arrears  due  (d).  This 
is  an  attempt  therefore  to  open  a  rule,  which  the  Court  will  Ramsden. 
not  permit :  Hosset  v.  Hartley  (a).  The  additional  fact  of 
the  defendant  having  taken  the  benefit  of  the  Insolvent  Act, 
is  quite  immaterial ;  for  in  Bishop  v.  Hatch  (b),  where  the 
question  was  fully  discussed,  it  was  decided  that  a  benefice 
does  not  pass  by  the  assignment  under  the  Insolvent  Debt- 
ors' Act,  7  Geo.  4,  c.  57.  Supposing  it,  however,  to  be  a 
new  question!  the  rule  must  be  discharged.  It  asks  two 
things;  first,  that  the  warrant  of  attorney  should  be  set 
aside,  as  a  charge  on  an  ecclesiastical  benefice ;  second, 
that  the  sequestration  should  be  set  aside,  on  the  ground  of 
its  being  a  continuing  charge. 

I.  Although  a  warrant  of  attorney  may  be  given  for  the  First  P0"11^. 
express  purpose  of  creating  a  charge  upon  a  benefice,  the  attorney, given 

Court  will  not  set  it  aside,  unless  it  does  in  terms  and  in  to  charge  a 

...  benefice,  is  not 

fact  create  a  charge  upon  the  living,  contrary  to  the  pro-  void,  unless  in 

visions  of  IS  Eliz.  c.  20.    In  Colebrook  v.  Layton(c\  term*  il 

j      x      creates  a 

where  it  clearly  appeared  that  the  warrant  of  attorney  was  charge, 
given  for  the  purpose  of  creating  a  charge  upon  the  bene- 
fice, the  Court  refused  to  set  it  aside,  because  it  did  not 
in  fact  create  a  charge  different  to  what  any  other  judgment 
creditor  could  obtain.  This  also  was  the  principle  of  the 
decision  of  the  Court  on  the  former  discussion  of  this  case : 
Moore  v.  Ramsden  (d),  and  in  other  cases; — Britten  v. 
Wait  (e),  Johnson  v.  Brasier  (f),  Saltmarshe  v.  Hewett  (g). 
In  Johnson  v.  Brazier  the  defeasance  on  the  warrant  of  attor- 
ney did  state  that  it  was  given  to  secure  an  annuity  granted 
by  the  defendant;  but  the  Court  would  not  call  for  the  deeds 
to  ascertain  whether  the  deeds  granting  the  annuity  were  valid 

(a)  5  N.  &  M.  415.  (rf)  3  B.  &  Ad.  917,  n. 

(6)  1  A.  &  E.  171 ;  &  C.  3  N.  (e)  3  B.  &  Ad.  915. 
&  M.  498.  (/)  3  N.  &  M>  654* 

(c)  4  B.  &  Ad.  578.  (g)  3  N.  &  M.  656. 
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be  set  aside,  if 
it  appears  that 
any  part  of 
the  arrears  is 
unsatisfied. 
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or  not.  In  the  present  case  it  does  not  at  all  appear  from 
the  warrant  of  attorney  that  it  is  given  as  a  charge  on  the 
benefices,  and  it  is  expressly  stated  that  it  is  only  given  as  a 
collateral  security. 

II.  There  is  no  ground  for  setting  aside  the  sequestra- 
tion. In  the  former  case  (a)  the  Court  would  not  allow 
the  sequestration  to  stand,  because  it  appeared  that  no 
arrears  were  due  of  the  sum  for  which  it  issued;  but  it 
appears  here,  by  the  affidavits,  that  the  monies  received 
under  this  sequestration  have  not  been  sufficient  to  satisfy 
the  sum  indorsed  on  the  levari  facias. 


Sir  W.  W.  Follett,  contri.  This  is  a  different  case,  with 
a  different  state  of  facts,  from  the  former  case  of  Moore  v. 
Ramsden  (a).  The  sequestration  there  was  of  both  the 
livings ;  in  this  case  it  is  only  of  Little  Wakering.  The  rule 
referred  to  therefore  does  not  apply; 

First  point.  I.  The  principle  of  the  decision  in  Saltmarshe  v.  Hew- 
ett  (b)  governs  this  case.  There  the  warrant  of  attorney 
was  stated  to  be  given  as  a  collateral  security  only,  which  is 
a  point  relied  on  here,  and  it  directed  judgment  to  be  en- 
tered up,  and  execution  to  issue,  if  the  annuity  should  be 
in  arrear.  The  Court,  however,  held  that  "enough  ap- 
peared to  shew  the  warrant  of  attorney  was  given  to  charge 
the  benefice."  Can  there  be  any  doubt,  on  looking  at  this 
warrant  of  attorney,  that  it  was  also  given  as  a  charge  ?  In 
Johnson  v.  liratier  (c),  the  warrant  of  attorney  was  in  the 
common  form,  and  there  was  nothing  in  it  to  shew  that  there 
was  a  charge  on  the  benefice. 

Second  point.  I !•  Even  if  the  warrant  of  attorney  be  held  good,  the 
sequestration  must  be  set  aside,  for  it  is  clearly  kept  up  as 
a  continuing  charge.  The  plaintiff  states  that  only  201/. 
has  been  recovered  under  the  sequestration  of  Little 
Wakering;  but  he  has  recovered  the  rectory  of  Great 
Stambridge  by  ejectuieut,  and  he  therefore  may  have  re- 


(o)  3  B.&Ad.  917,  n. 
(6)  3  N.  &  M.  656. 


(c)  3  N.  &  M.  654. 
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ceived  from  that  benefice  sufficient  to  make  up,  with  what 
he  has  received  under  the  sequestration,  the  whole  86 1/. 
It  is  clear  therefore  the  sequestration  is  continued  to  satisfy 
arrears  accruing  since  it  issued. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court. — In  this  case  it  appeared,  that  in  1813, 
i.  e.  in  the  interval  between  the  43  &  57  Geo.  3,  when  the 
13  Eiiz.  was  repealed,  the  defendant  being  the  incumbent 
of  the  rectory  of  Stambridge,  in  consideration  of  a  loan 
from  plaintiff,  agreed  to  charge  his  said  living  with  an 
annuity,  and  to  demise  it,  in  case  of  non-payment,  to  a 
trustee  for  plaintiff,  for  securing  both  such  payments  as 
might  then  be  due,  and  such  as  might  thereafter  become 
due.  Under  this  deed  the  trustee  recovered  by  ejectment, 
in  1833,  possession  of  the  rectory,  and  has  received  the 
profits  thereof  for  the  plaintiff's  benefit.  In  1825,  when 
the  repeal  of  43  Geo.  3  had  restored  the  operation  of  13 
Eiiz.,  defendant,  in  consideration  of  further  advances,  granted 
another  annuity  to  plaintiff,  and  secured  it  both  on  the 
rectory  and  on  another  living,  of  which  he  was  incumbent, 
viz.  Little  Wakering.  One  of  the  instruments  executed  by 
defendant  on  that  occasion  was  a  deed  of  fourteen  parts, 
demising  the  living,  authorizing  plaintiff  to  enter  upon  the 
premises  and  distrain  for  the  annuity,  and  to  sequester  the 
living:  it  recited  the  intention  to  execute  a  warrant  of 
attorney,  of  even  date,  as  a  collateral  security  only  for  the 
better  payment  of  the  annuity,  that  no  execution  should 
issue  until  after  twenty  days'  default,  but  that  in  such  case 
it  should  be  lawful  for  plaintiff  to  sue  out  such  execution  or 
executions  as  he  should  think  fit.  The  warrant  of  attorney 
expressly  refers  to  the  annuity  deed,  reciting  these  pro- 
visions, after  a  statement  of  the  negociations  between  these 
parties  and  others  respecting  money  raised  for  defendant's 
benefit;  and  for  further  securing  the  regular  payment  of 
the  annuity,  authorizes  judgment  to  be  entered  up  forthwith 
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against  him  for  8800/.,  being  double  the  amount  of  monies 
advanced  by  plaintiff  to  him,  or  for  his  benefit;  but  no 
power  to  sequester  is  either  expressly  given,  or  by  reference 
to  the  indenture.  And  as  the  whole  amount  of  the  arrears 
due  exceeds  the  profits  of  the  rectory  of  Stambridge  actu- 
ally received  by  200/.,  the  plaintiff  has  issued  execution  for 
this  sum,  and  sequestered  Little  YV altering  to  raise  it.  The 
defendant  obtained  a  rule  for  setting  aside  the  warrant  of 
attorney,  judgment  and  sequestration,  on  the  ground  that 
they  were  charges  on  an  ecclesiastical  benefice ;  and  we 
(i.  e.  my  brothers  Littledale,  Patteson  and  Williams,  and  I,) 
have  heard  the  case  argued. 

The  very  same  motion  was  previously  made  by  the  same 
defendant  in  the  same  cause,  and  in  Hilary  term,  1832,  the 
rule  was  discharged  by  Lord  Tenterden  and  my  brother 
Patteson.  We  cannot,  however,  properly  act  upon  that 
decision,  because  the  short  note  of  it  proves  that  the  facts 
were  not  quite  correctly  brought  before  the  Court,  inasmuch 
as  on  looking  at  the  warraut  of  attorney,  as  set  out  in  the 
affidavit,  we  find  it  to  contain  no  defeasance  whatever,  and 
no  mention  of  sequestering,  but  merely  the  common  autho- 
rity to  enter  up  judgment  for  double  the  sum  secured. 
Such  a  warrant  of  attorney  has  in  no  case  been  held  a 
charging  of  the  benefice.  And  it  is  unnecessary  for  us  to 
discuss  the  decision  in  Saltmarshe  v.  H ewe  It  (a),  or  that  in 
Newland  v.  Wat  kin  (&),  on  which  it  was  in  a  great  measure 
founded.  But  as  we  have  been  led  to  a  perusal  and  exami- 
nation of  the  numerous  cases  that  have  occurred  of  late 
years,  we  think  it  right  to  state,  that  Newland  v.Watkin(b\ 
which  is  very  shortly  reported  in  9  Bing,9  accompanied  by 
no  judgment  of  the  Court  beyond  a  direction  in  what  form 
the  rule  should  be  made  absolute,  is  given,  with  the  full 
argument  of  the  Lord  Chief  Justice,  in  the  Law  Journal  (c). 

The  sequestration  then  of  Little  Wakering  has  taken 
place  under  a  warrant  of  attorney,  which  is  not  a  charging 


(a)  3N.&M.  656. 
(6)  9Bing.1l3. 


(c)  VoLi.  N.S.  CP.  p.!7f. 
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of  the  benefice.    But  the  application  was  to  set  aside  the  1838. 
sequestration,  on  the  ground  that  it  had  issued  for  arrears  ^[^^ 
subsequently  accruing,  all  that  was  due  at  the  time  having  «. 
been  paid  out  of  the  proceeds  of  Stambridge.    But  we  think  RaMSDEN- 
plaintiff  has  a  right  to  apply  these  proceeds  as  he  thinks 
proper,  and  may  keep  those  latter  proceeds  on  account  of 
the  new  arrears,  while  he  keeps  those  of  Little  Wakering 
for  such  as  became  due  before. 
The  rule  must  be  therefore  discharged. 

Rule  discharged. 


Pugh  v.  Griffith,  Esq.  Wednesday, 

Jan.  SUt. 

TRESPASS.    The  declaration  alleged,  that  the  defend-  Where  a  she- 
ant,  on  the  1st  of  October,  1835,  and  on  other  days  and  Jf?%!a,,aw" 
'  t  J  fully  in  a  room, 

times,  broke  and  entered  the  dwelling-house  of  the  plain-  occupied  by  an 

tiff,  made  a  great  noise  and  disturbance,  and  stayed  and  "f  thrpla'm-1 

continued  there  for  a  long  time,  and  broke  open  and  broke  tiff,  in  his 

to  pieces  and  damaged  divers  doors  of  and  belonging  to  house^and 

the  said  dwelling-house,  and  broke  to  pieces,  damaged  and  res^mfof 

spoiled  divers  locks,  bolts,  staples,  and  hinges  of  the  said  the  dwelling 

doors,  and  wherewith  the  same  were  fastened,  and  seized  J^JJU^jj^11 

and  took  divers  goods  and  chattels,  deeds,  writings,  agree-  coram unicnt- 

•    •  /v»  •       i  112  between 

ments,  and  papers  of  the  plaintiff  in  the  said  dwelling-  thetwotene- 

house,  and  carried  away  the  same,  and  converted  and  ments, inordcr 

disposed  of  them  to  his  own  use.    The  defendant  pleaded,  plaintiff's 

as  to  the  seizing  the  deeds,  agreements,  papers,  and  writ-         ™**r  a 

ings,  not  guilty ;  and  as  to  the  residue  of  the  trespasses,  having  seized 

that  Hubert  James  sued  and  prosecuted  out  of  the  Court  uhn°ao^cw?y 

of  Exchequer  a  writ  of  fieri  facias  directed  to  the  sheriff  them  away 

of  Montgomeryshire,  and  commanding   him    to    levy  self  opening* 

the  outer  door, 

which  was  locked,  ueither  the  plaintiff  nor  any  one  on  his  behalf  being  present  whom 
the  sheriff  could  reauest  to  open  the  door:— Held,  he  was  justified  in  breaking  the 
outer  door  and  the  lock  thereof,  in  order  to  carry  away  the  goods. 

In  pleading  the  above  facts  as  a  justification  in  trespass,  it  is  not  necessary  for  the 
defendant  to  aver  that  the  trespass  did  not  happen  through  his  own  default;  as  such 
a  fact  should  be  replied  affirmatively  by  the  plaintiff. 
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1838.  55/.  Is.  4jtf.,  which  Jones  had  recovered  against  the  plain* 
tiff*  which  writ  was  delivered  to  the  defendant,  being  sheriff 
v.         of  the  said  county,  by  virtue  of  which  the  defendant,  then 

RiFFiTii.  jawfu||v  being  in  a  certain  room  in  and  part  of  the  dwell- 
ing-house, and  which  room  was  occupied  by  Elizabeth 
Davis,  as  tenant  to  the  plaintiff,  entered  into  the  residue  of 
the  dwelling-house  through  the  door  communicating  be- 
tween the  room  so  occupied  by  E.  D.  and  the  residue  of 
the  dwelling-house,  the  same  being  then  open,  in  order  to 
seize  and  take  in  execution  the  goods  and  chattels  being  in 
the  dwelling-house  for  the  purpose  of  levying  the  said 
monies,  and  did  seize  and  take  in  execution  the  same,  and 
did  levy  a  part  of  the  said  monies ;  and  because  certain 
doors  of  the  said  dwelling-house  were  shut,  locked,  and 
fastened  with  the  said  locks,  bolts,  staples,  and  hinges,  so 
that  the  defendant  could  not  seize,  take,  and  carry  away 
the  said  goods  and  chattels  to  levy  the  said  monies,  or 
execute  the  said  writ,  without  forcing  and  breaking  open 
the  said  doors,  the  defendant  did  force  and  break  open  the 
said  doors,  and  in  so  doing  did  necessarily  a  little  break 
and  damage  the  same,  and  also  a  little  break  to  pieces, 
damage  and  spoil  the  said  locks,  bolts,  staples,  aud  hinges, 
doing  no  unnecessary  damage  to  the  plaintiff,  and  stayed 
and  continued  in  the  house,  &c.  The  plaintiff  joined 
issue  on  the  plea  of  not  guilty;  and  as  to  the  second  plea 
newly  assigned,  that  he  brought  his  action  not  for  the  tres- 
passes in  that  plea  mentioned,  but  for  that  the  defendant  at 
the  several  days  and  times  &c.  broke  and  entered  the  outer 
door  of  the  dwelling-house,  and  broke  and  entered  the 
dwelling-house  on  other  and  different  occasions,  aud  at 
other  and  different  times,  and  in  other  and  different  parts 
of  the  said  dwelling-house  than  in  the  second  plea  men- 
tioned, which  trespasses  newly  assigned  were  other  and 
different  trespasses.  The  defendant  pleaded  to  this  new 
assignment,  first,  as  to  the  trespasses  newly  assigned,  ex- 
cept as  to  the  breaking  the  outer  door  of  the  dwelling- 
house  and  entering  the  same,  not  guilty;  and  as  to  the 
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V. 
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breaking  and  entering  the  door  of  the  dwelling-house  and  1838. 
entering  the  same,  the  defendant  says,  that  the  writ  of 
fieri  facias  having  been  so  delivered  to  the  defendant,  and 
be  having  so  entered  the  dwelling-house  to  seize  the  Griffi™- 
goods,  fcc,  he  did  seize  the  said  goods ;  and  because 
the  outer  door  of  the  dwelling-house  was  shut  and 
fastened,  so  that  the  defendant  could  not  take  and  carry 
away  the  goods  in  order  to  levy  the  money,  or  execute  the 
writ,  without  opening  the  outer  door;  and  because  neither 
the  plaintiff,  nor  any  person  on  his  behalf,  was  in  the 
house,  so  that  the  defendant  could  request  the  plaintiff 
or  such  other  person  to  open  the  outer  door;  the  defend- 
ant, for  the  purpose  last  mentioned,  did  open  the  outer 
door,  and  in  so  doing  did  necessarily  and  unavoidably  a 
little  break  the  same,  doing  no  unnecessary  damage  to  the 
plaintiff,  and  the  defendant  did  then  take  and  carry  away 
the  said  goods  for  the  purpose  and  in  order  to  levy  the 
monies,  and  in  so  doing  the  defendant  did  necessarily  and 
unavoidably  go  out  of  aud  re-enter  the  said  dwelling-house 
by  the  outer  door  thereof,  the  same  outer  door  being  open  at 
the  time  of  such  re-entry,  in  order  to  take  and  carry  away  the 
said  goods  for  the  purpose  aforesaid*  As  to  the  plea  of  the 
general  issue,  the  plaintiff  joined  issue;  and  as  to  the  second 
plea  to  the  new  assignment  the  plaintiff  newly  assigned, 
that  he  brought  his  action  not  for  the  trespasses  in  the  in- 
troductory part  of  the  second  plea  to  the  new  assignment, 
but  for  that  he  the  defendant,  on  the  several  days  and  times 
in  the  declaration  and  new  assignment  mentioned,  broke 
to  pieces,  damaged  and  spoiled  the  locks,  bolts,  staples, 
and  hinges  in  the  declaration  mentioned,  which  locks, 
bolts,  Btaples,  and  hinges  were  appertaining,  belonging, 
and  fixed  to  the  outer  door  of  the  said  dwelling-house, 
and  wherewith  the  same  was  fastened.  To  this  second 
new  assignment  the  defendant  pleaded,  first,  not  guilty; 
second,  as  to  the  breaking  to  pieces,  damaging,  and  spoil- 
ing  one  lock,  one  bolt,  and  one  staple,  parcel  of  the  locks, 
bolts,  and  staples  in  the  last  new  assignment  mentioned, 
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that  the  said  writ  of  fieri  facias  having  so  issued,  and 
having  been  so  delivered  to  the  defendant,  and  the  defend- 
ant having  entered,  &c.  did  seize  the  goods  of  the  plaintiff; 
and  because  the  outer  door  was  shut  and  fastened  with  the 
said  one  lock,  one  bolt,  and  one  staple,  so  that  the  defend- 
ant could  not  take  and  carry  away  the  said  goods,  or  execute 
the  said  writ,  without  opening  the  outer  door,  nor  could 
the  defendant  upon  that  occasion  open  the  said  outer  door 
so  fastened  as  aforesaid  without  a  little  breaking,  damaging, 
and  spoiling  the  said  lock,  bolt,  and  staple ;  and  because 
neither  the  plaintiff,  nor  any  person  on  his  behalf,  was  in 
the  house,  so  that  the  defendant  could  request  the  plaintiff, 
or  such  other  person,  to  open  the  said  outer  door,  did  open 
the  said  door,  and  in  so  doing  did  necessarily  and  unavoid- 
ably a  little  break  to  pieces,  damage,  and  spoil  the  said  lock, 
bolt,  and  staple  there  appertaining  and  belonging  to  the  said 
outer  door,  and  wherewith  the  same  was  fastened,  doing  no 
unnecessary  damage.  To  this  plea  to  the  second  new 
assignment  there  was  a  demurrer,  assigning  for  cause  of  de- 
murrer, that  the  defendant  by  his  plea  admits  and  acknow- 
ledges the  breaking  to  pieces,  damaging,  and  spoiling  the 
one  lock,  bolt,  and  staple,  appertaining,  belonging,  and  fixed 
to  the  outer  door  of  the  said  dwelling-house,  and  wherewith 
the  outer  door  was  fastened;  and  attempts  to  justify  the 
same  breaking,  damaging,  and  spoiling  of  the  said  lock, 
bolt,  and  staple,  under  the  execution  by  virtue  of  a  writ  of 
fieri  facias.  To  this  plea  to  the  second  new  assignment 
the  plaintiff  joined  in  demurrer, 

Jervis  iu  support  of  the  demurrer.  The  plaintiff  is  en- 
titled to  judgment  on  this  record.  The  defendant  admits 
the  breaking  of  the  plaintiff's  outer  door,  but  shews  no 
sufficient  excuse  for  so  doing.  From  the  earliest  times  it 
has  been  held,  that  a  sheriff  is  not  justified  in  breaking 
open  the  outer  door  of  a  party  in  civil  process,  13  Edw.4, 
9  a;  Semayne's  case(a).  It  is  true  that  the  sheriff  avers, 
(d)  6  Rep.  91  a. 


HILARY  TERM,  I  VICT.  191 

that  he  peaceably  and  quietly  entered  the  plaintiff's  house,  1838. 
but  he  does  not  allege  that  he  entered  through  the  outer 
door.    Why  did  he  not  return  the  same  way  by  which  he 
came  in?    If  a  sheriff  gets  into  a  house  peaceably,  but  not 
through  the  outer  door,  he  must  get  out  the  same  way,  if 
the  outer  door  be  closed.    If,  being  lawfully  in  the  house, 
he  be  locked  in,  he  might  be  justified  in  breaking  the 
outer  door  to  get  out.   But  nothing  of  the  kind  appears  on 
this  record ;  and  it  may  very  well  be,  that  the  sheriff  having 
got  into  the  house,  locked  himself  in  through  clumsiness. 
It  is  true  that  in  Lee  v.  Gansel(a\  it  was  thrown  out  that  the 
privilege  of  the  outer  door  in  execution  of  even  civil  pro- 
cess is  to  be  construed  very  strictly;  and  that  that  case  has 
been  confirmed  by  Hutchison  v.  Birch  (&),  and  Lloyd  v. 
Sandilands(c),  which  decided,  that,  where  an  officer  has 
entered  peaceably  through  the  outer  door,  he  may  break 
open  the  inner  doors;  he  may  also  break  into  or  enter 
buildings  not  parcel  of  the  dwelling-house;  Penton  v. 
Browne  (d).    But  all  these  cases  point  out  that  the  outer 
door  of  a  dwelling-house  is  privileged;  and  the  principle 
of  the  decisions  is,  that  in  the  eye  of  the  law  a  man's 
bouse  is  his  castle,  which  is  not  to  be  invaded;  Foster's 
Discourses  on  Crown  Law(e)\  and  also,  that  the  security 
of  property  under  the  protection  of  a  dwelling-house  is 
not  to  be  interfered  with.    In  Buckenham  v.  Francis  (f), 
which  was  trespass  for  breaking  the  plaintiff's  outer 
door,  and  entering  his  dwelling-house,  a  similar  plea  in 
effect  to  the  defendant's  in  this  case  was  pleaded;  for  it 
stated,  as  to  the  breaking  and  entering  the  dwelling-house, 
the  delivery  of  a  writ  of  fi.  fa.,  by  virtue  of  which  the  de- 
fendant peaceably  and  quietly  entered  the  plaintiff's  house 
to  seize  &c,  and  that  in  so  doing  the  defendant  did  neces- 
sarily make  a  little  noise  and  disturbance  8cc.    It  was  con- 
tended upon  this  plea,  that  it  could  not  be  assumed  the 

(a)  1  Cowp.  1.  (d)  1  Sid.  186. 

(6)  4  Taunt.  620.  (<?)  Disc.  II.  c.  viti.  s.  19. 

(c)  8  Taunt.  250.  (/)  1 1  B.  Moore,  40. 

vol.  ni.  o 
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1838.      defendant  broke  the  outer  door;  the  plea  however  was  held 
V^^/     bad.    Admitting,  therefore,  that  the  defendant  got  lawfully 
v.        into  the  plaintiff's  house,  his  only  justification  for  breaking 
Griffith.    ^e  outerjoor  to  get  out  wou|d  have  been,  that  the  plain- 
tiff locked  him  in,  as  in  Wltite  v.  WilUheire  (a).  Breaking 
an  outer  door  to  get  out  of  a  house  is  burglary;  and  if  the 
excuse  relied  upon  by  the  defendant  be  sufficient,  he  would 
be  justified  in  knocking  down  the  lintels  of  the  door-way 
on  the  side  of  the  house,  if  any  of  the  articles  he  had 
seized  were  too  large  to  be  taken  out  at  the  entrance  where 
he  himself  had  got  admission. 

Wehby  for  the  defendant.  It  is  distinctly  alleged  in  the 
special  pleas  to  the  declaration,  and  to  the  first  new  assign- 
ment, that  the  defendant  being  lawfully  in  that  part  of  the 
house  which  was  in  the  occupation  of  Elizabeth  Davis, 
peaceably  and  quietly  entered  into  the  residue  of  the  house 
through  the  door  communicating  between  them,  it  being 
open,  in  order  to  take  the  goods  in  execution ;  and  because 
the  outer  door  of  the  house  was  fastened,  and  there  was 
no  one  whom  he  could  request  to  open  it,  therefore  he 
broke  it,  in  order  to  take  the  goods  out  in  execution  of  the 
writ.  It  sufficiently  appears  on  the  face  of  these  allega- 
tion! taken  together,  that  the  outer  door  was  not  fastened 
by  the  defendant  himself,  or  any  person  over  whom  he  had  a 
control.  If  it  had  been,  that  might  have  been  new  assigned. 
And  as  the  defendant  could  not  know  by  whom  the  door 
had  in  fact  been  fastened,  he  could  not  allege  it  in  the  plea. 
Then,  it  being  assumed  that  the  pleas  are  sufficient  as  to 
this  point,  they  disclose  a  perfect  defence.  The  defendant 
could  not  remain  in  the  house  for  an  indefinite  period ;  and 
if  it  be  said  that  he  might  have  returned  the  way  he  came, 
yet  he  could  not  take  the  goods  that  way  without  commit- 
ting a  trespass.  Besides,  it  appears  that  the  door  spoken 
of,  was  the  only  outer  door  of  the  whole  house.  In  Lee 
v.  Gan$el(b)p  Lord  Mansfield  says,  that  this  privilege  of  the 


(«)  2  Roll.  Rep.  1ST;  Cro.  Jnc.  (6)  1  Cowp.  1. 
555;  Palm.  53. 
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outer  door,  which  is  not  a  privilege  of  the  debtor  himself,  1838. 
but  is  annexed  to  the  house  and  door  for  the  protection  ^p^^ 
of  the  inmates,  is  to  be  construed  strictly,  and  not  ex-  v. 
tended.    The  case  which  comes  nearest  to  the  present  is  Griffith. 
that  of  White  v.  Wilt$heire(a),  which,  though  not  precisely 
in  point,  shews  that  there  may  be  circumstances  of  neces- 
sity or  constraint  which  may  justify  the  sheriff  in  breaking 
the  outer  door.   There  can  be  no  distinction  in  principle 
between  cases  where  the  debtor  himself  locks  the  sheriff 
into  the  house,  and  where  it  is  locked  by  some  person  over 
whom  the  sheriff  has  no  control,  and  neither  the  plaintiff 
nor  any  other  person  on  his  behalf  is  there  to  open  it 
In  Buckenham  v.  Francii(Jb),  the  plea  was  clearly  bad,  for 
not  shewing  that  the  outer  door  was  open  when  the  de- 
fendant entered.   As  to  the  illustration  drawn  from  the 
law  of  burglary,  that  is  rather  in  favour  of  the  defendant's 
argument,  since  at  common  law  breaking  into  a  house  only 
was  burglary;  and  it  is  by  an  express  statutable  provision 
(7  &  8  Geo.  4,  c.  9Q9  s.  11),  that  breaking  out,  after  the  com- 
mission of  a  felony  in  the  house,  was  made  so. 

Jervii  in  reply.  The  plea  in  White  v.  Wilt$htire(a)  is 
an  answer  to  the  whole  of  the  argument  on  the  other  side. 
If  the  defendant  had  locked  the  sheriff  in,  it  is  admitted  he 
would  have  been  justified  in  breaking  out.  As  to  his  not 
being  able  to  go  out  the  way  he  came  in  without  commit- 
ting a  trespass,  that  was  his  own  fault,  and  his  course  was, 
either  to  wait  till  he  had  leave,  or  to  take  the  risk  upon 
himself  of  committing  a  trespass. 

Cur,  adv.  vull. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  pleadings,  his  lordship  continued 
thus;— Upon  this  state  of  the  pleadings  it  appears  that  the 
defeudant,  in  his  plea  to  the  declaration,  has  justified  the 
breaking  and  entering  the  house,  and  seizing  the  goods 

(i)  S  Roll.  Rep.  1 37 ;  Cro.  Jac.  565 ;  Palm,  59.     (6)  1 1  B.  Moor*,  40. 
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under  a  writ  of  fieri  facias.   He  does  not  allege  in  the  plea 
that  the  outer  door  was  open,  which  is  generally  necessary, 
but  he  says  that  he  was  lawfully  in  a  part  of  the  house  in 
the  occupation  of  a  lodger;  and  if  the  communication  be- 
tween the  part  of  the  house  occupied  by  the  lodger  and 
the  rest  of  the  house  should  be  in  the  nature  of  an  outer 
door  for  the  protection  of  the  plaintiff's  house,  there  is  an 
averment  in  the  plea,  that  the  communication  between  the 
two  was  open,  aud  therefore  the  entry  into  the  part  occu- 
pied by  the  plaintiff  was  authorized.    The  plaintiff  in  an- 
swer to  this  says,  the  matters  justified  in  the  plea  are  not 
what  he  complains  of;  and  he  says  he  brought  his  action 
not  for  that,  but  for  breaking  the  outer  door  and  entering 
the  house  on  other  occasions,  and  at  other  times,  and  in 
different  parts  of  the  house.    The  defendant's  answer  to 
this  new  assignment  is,  that  in  order  to  take  the  goods  out 
of  the  house  it  was  necessary  to  open  the  outer  door;  and, 
as  neither  the  plaintiff  nor  any  body  on  his  behalf  was  there, 
so  that  a  request  could  be  made  to  them,  he  opened  it. 
The  plaintiff  in  answer  says  by  another  new  assignment, 
that  he  did  not  bring  his  action  for  that,  but  for  breaking 
the  locks,  bolts,  staples,  and  hinges  of  the  outer  door.  It  is 
to  be  observed,  that  in  the  first  new  assignment  the  plaintiff 
says  nothing  about  the  locks,  bolts,  staples,  and  hinges,  and 
as  the  plaintiff  has  in  that  new  assignment  confined  his  com- 
plaint to  breaking  the  outer  door,  and  breaking  and  enter- 
ing the  house,  he  cannot  carry  his  second  new  assignment 
beyond  the  first  new  assignment.    A  question  may  at  first 
appear  to  arise,  whether  this  second  new  assignment  is  not 
bad  altogether;  but  we  think  not,  because,  under  the  com- 
plaint of  breaking  the  outer  door,  the  plaintiff  might  give 
evidence  of  breaking  the  locks  &c.  fixed  to  and  part  of  the 
door.    Then  the  defendant,  in  answer  to  this,  pleads  as 
before  stated.    So  that  the  general  question,  whether  a 
sheriff,  who  has  seized  goods  under  a  fieri  facias,  has 
a  right  to  break  an  outer  door  to  take  them  out  of  the 
bouse,  when  there  is  nobody  whom  he  can  request  to  open 
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the  door,  would  not  appear  to  arise ;  for  the  plaintiff,  by  his  1838. 
new  second  assignment  abandons  that  complaint,  and  the  ^T*^ 
only  question  on  this  record  would  now  appear  to  be,  whe-  v. 
ther  the  sheriff  has  a  right  to  break  the  lock,  bolt,  and  sta-  Griffitb- 
pie  of  the  outer  door  to  take  out  the  goods.  But  though  the 
plaiutiff  has  abandoned  the  general  complaint  of  breaking 
the  outer  door  of  the  house,  yet,  under  the  objection  he 
makes  as  to  breaking  the  lock,  bolt,  and  staple,  he  may 
contend  that  the  sheriff  had  no  right  to  break  the  outer 
door ;  and  though  he  has  abandoned  the  general  breaking 
open  the  door,  he  has  made  no  admission  on  the  plead- 
ings, as  he  might  have  been  held  to  do  if  he  had  pleaded 
over  in  answer  to  the  defendant's  pleading ;  but  here  his 
pleading  over  is,  that  the  defendant  has  not  given  any  an- 
swer to  what  the  plaintiff  means  to  complain  of,  and  that 
he  has  mistaken  the  nature  of  the  plaintiff's  complaint; 
and  that  it  ought  to  be  considered  in  the  same  light  as  if 
there  was  a  nolle  prosequi  as  to  the  whole  of  the  trespasses, 
except  breaking  the  lock,  bolt,  and  staple  of  the  outer 
door.  As  to  that  we  think  that  he  may  stand  in  the  same 
situation  as  if  his  declaration  had  been  originally  confined 
to  the  mere  act  of  breaking  the  lock,  bolt,  and  staple  of  an 
outer  door  of  the  house.  It  appears  to  us,  that  on  the 
allegations  on  this  record,  which  are  not  denied,  the 
sheriff  had  a  right  to  break  open  the  outer  door,  and  to 
break  the  lock,  bolt,  and  staple  affixed  to  it.  The  sheriff 
shews  a  lawful  entry  into  the  house,  and  a  lawful  seizure  of 
the  goods ;  and  in  his  plea  to  the  first  new  assignment  he 
says,  that  he  could  not  take  the  goods  out  of  the  house 
without  opening  the  outer  door;  the  particular  door  there- 
fore is  identified,  so  that  it  cannot  be  said  there  were  any 
other  doors,  or  any  other  mode  of  getting  the  goods  out. 
Then,  what  was  the  sheriff  to  do?  the  goods  could  not  be 
kept  for  ever  in  the  house,  and  neither  the  plaintiff  nor  any- 
body else  was  there,  so  that  he  could  request  them  to  open 
the  door,  and  there  was  nothing  else  to  be  done  but  to  open 
it  himself)  and  he  says  that  he  did  no  unnecessary  damage) 
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and  then  as  to  the  complaint  of  breaking  the  lock,  bolt, 
and  staple,  that  he  could  not  open  the  outer  door  without 
breaking,  damaging,  and  spoiling  them;  and  as  to  that, 
also,  he  alleges  the  absence  of  the  plaintiff  and  every  other 
person  to  whom  he  could  make  a  request,  and  therefore 
as  to  that  also,  which  is  now  the  only  cause  of  complaint, 
he  appears  to  be  justified,  as  a  matter  of  necessity,  in 
order  to  get  the  goods  out  to  execute  the  writ.  It  may  be 
said  that  he  locked  the  door  himself,  and  if  so,  he  could 
not  justify  the  breaking  the  lock  &c.  to  pieces ;  if  he  had 
done  so,  it  might  be  further  new  assigned  or  replied  in 
some  way  or  other)  but  in  pleading  a  justification  we  do 
not  think  it  necessary  to  aver  that  the  trespass  complained 
of  was  not  occasioned  by  his  own  default.  The  case  of 
White  v.  WHt$heire(a)  was  trespass  for  breaking  and  enter- 
ing plaintiff's  house.  Justification  under  a  fieri  facias ;  and 
that  after  entry  to  take  the  goods  in  execution,  the  plaintiff' 
shut  the  door  upon  the  bailiffs  and  imprisoned  them ;  then 
the  defendant  broke  open  the  doors,  and  broke  the  locks  to 
rescue  the  bailiffs.  The  Court  said,  that  though  the  sheriff 
cannot  break  open  a  house  to  make  execution  by  a  fieri 
facias,  yet  where  the  door  is  open,  and  he  enters,  and  is 
disturbed  in  his  execution  by  the  parties  who  are  within 
the  bouse,  he  may  break  into  the  house  to  rescue  bis  bailiffs, 
and  to  take  execution.  In  that  case  the  breaking  into  the 
bouse  was  justified,  because  the  plaintiff  himself  had  occa- 
sioned the  necessity  of  it :  but  it  does  not  follow  that  there 
may  not  be  other  occasions  where  the  outer  door  may  be 
broken.  Several  cases  were  cited  as  to  the  duties  and 
powers  of  sheriffs,  but  they  do  not  so  nearly  apply  to  the 
point  raised  on  this  record  as  to  make  it  necessary  to  com- 
ment upon  them.  Some  of  them  seem  to  require  that  a 
demand  should  be  made  by  the  sheriff  in  particular  cases, 
but  the  necessity  of  a  demand  in  the  present  case  is  obvi- 
ated, because  there  was  nobody  on  whom  a  demand  could 


(•)  *  Roll.  Rep,  137;  Cro.Jac.655;  Palm.  62. 
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be  made.  Upon  the  whole  of  the  case  we  arc  of  opinion 
that  there  should  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


DOE  d.  CADOGAN  t>.  EwART.  Thursday, 
rp  May  Z\st. 

1  HIS  was  an  action  of  ejectment,  brought  to  recover  cer-  Devise  of  free- 
tain  premises,  situate  in  the  several  parishes  of  Orton  and  J^e  ^^//^ 
Burgh-by-Sands,  in  the  county  of  Cumberland.    The  de-  and  l  Vict.  c. 
fendaut  pleaded  the  general  issue,  and  issue  having  been  fru,s^eS9,antj 
joined  thereon,  the  following  case  (in  substance)  was  stated,  the  survivors 
by  the  consent  of  the  parties,  for  the  opinion  of  the  Court.  them^andTlie^ 

Richard  Hodgson,  late  of  Moorhouse  Hall,  in  the  county  hcir?  of  such 
of  Cumberland,  Esq.,  made  and  published  his  last  will  and  jectto°an  an^ 
testament  in  writing,  bearing  date  18th  January,  1828,  and  ^^a0^^" 
thereby  devised  to  Jane  Dulslon  Hodgson,  and  her  assigns,  signs,  payable 
an  annuity  or  rent  charge  of  200/.  a  year,  to  be  issuing  and  ^."and'Sso 
payable  out  of  all  such  messuages,  lands,  tenements,  and  io  so  much  of 
real  estate  (except  his  estate  at  Fauld),  as  he  might  be  pos-  jU9t  ^tos," 

legacies,  &c. 

as  the  residue  of  his  personal  estate  should  not  extend  unto),  upon  trust  to  receive  the 
rents,  issues,  and  profits,  and  pay  them  to  the  devisor's  wife  during  her  life,  continuing 
his  widow ;  and  from  and  after  her  death  or  marriage,  "  upon  trust  to  apply  the  said 
rents,  issues,  and  profits  towards  the  maintenance  and  support  of  my  daughter  Isabella, 
until  she  shall  attain  the  age  of  25  years;  and  from  and  after  her  attaining  that  age, 
then  upon  trust  as  to  my  real  estate,  subject  and  charged  as  aforesaid,  for  my  said 
daughter  Isabella,  her  heirs  and  assigns  for  ever.  But  in  case  it  should  happen  that  my 
said  daughter  Isabella  depart  this  lire  without  leaving  issue  lawfully  begotten,"  then  to 
W.  H.  and  J.  D.  H.,  their  heirs  and  assigns  for  ever,  as  tenants  in  common.  The  de- 
visor also  gave  a  power  to  the  trustees,  in  order  to  raise  money  for  payrdent  of  debts  &c, 
to  sell  in  fee  any  part  of  the  premises  devised. 
The  devisor's  wife  died  during  his  life-time. 

The  trustees  sold  part  of  the  real  estates  for  payment  of  the  devisor's  debts. 

Isabella,  after  his  death,  suffered  a  recovery  "  in  order  to  bar  and  extinguish  all  her 
estates  tail  in  the  said  hereditaments."  She  afterwards  died  under  25,  without  leaving 
anv  issue  of  her  body. 

field,  1.  That  Isabella  took  an  equitable  estate  tail  under  this  devise. 

9.  That  the  estate  tail  of  Isabella  was  vested  on  the  death  of  the  devisor. 

3.  That  the  trustees  took  a  legal  fee  simple  in  the  whole  of  the  lands  comprised  in  the 
devise,  for  the  purposes  of  their  trusts :  that  the  recovery  suffered  by  Isabella  was,  there- 
fore, an  equitable  recovery :  and  that  the  remainder  dependant  upon  the  estate  tail, 
devised  to  W.  H.  and  J.  D,  H,,  being  for  the  same  reason  an  equitable  remainder,  was 
barred  by  the  recovery. 
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sessed  of  at  the  time  of  his  decease,  and  to  be  paid  by  his 
trustees  thereinafter  named.  He  also  devised  to  his  sister 
Jane  Hodgson,  the  dwelling-house  and  garden,  &c.  then  in 
her  occupation  at  Fauld,  in  the  parish  of  Burgh- by-Sands, 
during  her  natural  life,  for  her  own  residence  only.  And  the 
said  testator  devised  unto  John  Forster,  William  Hodgson 
Cadogan,  the  lessor  of  the  plaintiff  (by  his  then  name  of 
William  Hodgson),  and  Joshua  Anderson,  and  the  survivors 
and  survivor  of  them,  and  the  heirs  of  such  survivor,  all  his 
messuages,  lands,  and  tenements,  situate  at  Moorhousc, 
Orton,  and  Burgh,  in  the  said  county  of  Cumberland,  and  all 
other  his  real  estate  whatsoever  and  wheresoever  (subject 
to  the  life  estate  of  his  sister  Jane  Hodgson,  in  his  real 
estate  at  Fauld,  and  charged  with  the  said  annuity  or  rent 
charge,  and  also  with  so  much  of  his  just  debts,  legacies, 
funeral  expenses,  and  costs  of  his  will,  as  the  residue  of  his 
personal  estate  would  not  extend  unto),  upon  the  several 
trusts,  and  to  and  for  the  several  uses,  &c.  following :  that 
is  to  say,  upon  trust  to  receive  the  rents,  issues,  and  profits 
thereof,  and  to  pay  and  apply  them  from  time  to  time  unto 
the  only  proper  use  and  behoof  of  his  the  said  testator's 
wife,  Mary,  during  her  life,  in  case  she  should  so  long  con- 
tinue his  widow :  and  from  and  after  her  death  or  re-marriage, 
"  upon  trust  to  apply  the  said  rents,  issues,  and  profits  to- 
wards the  maintenance  and  support  of  my  daughter  Isabella, 
until  she  shall  attain  the  ageof  0,5 years;  and from  and  after 
her  attaining  that  age,  then  upon  trust  as  to  my  real  estate, 
subject  and  charged  as  aforesaid,  for  my  said  daughter 
Isabella,  her  heirs  and  assigns  for  ever ;  and  I  give  and  de- 
vise the  same  to  her  accordingly.  But  in  case  it  should  luip- 
pen  that  my  said  daughter  Isabella  depart  this  life  without 
leaving  issue  lawfully  begotten,  then  I  give  and  devise  the 
said  messuages,  lands,  tenements,  and  real  estate,  unto  the 
said  William  Hodgson  and  the  said  Jane  Dalston  Hodgson, 
their  heirs  and  assigns  for  ever,  as  tenants  in  common." 
There  was  also  provision  for  the  cesser  of  the  annuity  of 
ttOO/,  to  Jane  Dalston  Hodgson,  in  the  event  of  her  becom- 
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iog  entitled  to  any  part  of  the  real  property  under  the  will : 
and  a  power  of  sale  to  the  trustees,  extending  over  all  the 
hereditaments  devised  to  them,  for  the  payment  of  debts, 
funeral  expenses,  and  legacies.  The  testator  finally  "  com- 
mitted the  management  of  the  estates  and  fortunes  of  his 
said  daughter,"  to  his  said  trustees  and  executors  until  she 
should  attain  the  age  of  25:  and  he  appointed  his  said 
trustees  executors  of  his  will. 

Mary  Hodgson,  the  wife  of  the  testator,  died  in  his  life- 
time. The  testator  died  on  the  21st  May,  1833,  without 
having  revoked  or  altered  his  will,  leaving  his  daughter, 
Isabella,  his  heiress  at  law.  His  personal  estate  not  being 
sufficient  for  the  payment  of  his  debts,  the  trustees  sold  part 
of  the  real  estate,  including  the  premises  devised  to  the  tes- 
tator's sister,  Jane  Hodgson,  for  her  life. 

By  indentures  of  lease  and  release,  bearing  date  respec- 
tively the  25th  and  26th  January,  1833,  the  release  being 
made  between  the  said  Isabella  Hodgson,  who  had  then  at- 
tained the  age  of  21  years, of  the  first  part;  William  Higley, 
gentleman,  of  the  second  part ;  and  George  Saul,  gentle- 
man, of  the  third  part ;  Isabella  Hodgson  conveyed  to 
Higley  all  the  hereditaments  devised  to  or  in  trust  for  her, 
her  heirs  and  assigns,  by  her  father  (except  such  parts  as 
had  been  sold  by  the  trustees),  to  the  end  that  he  might  be 
tenant  to  the  praecipe  for  the  purpose  of  suffering  a  recovery, 
in  order  to  bar  and  extinguish  all  estates  tail  of  Isabella 
in  the  said  hereditaments ;  and  it  was  declared  that  the  re- 
covery should  operate  to  the  sole  use  of  Isabella  Hodgson, 
her  heirs  and  assigns.  In  pursuance  of  this  indenture,  a 
common  recovery  was  suffered  in  Hilary  term  2  Will.  4. 

By  indentures  of  lease  and  release  of  the  9th  and  10th 
August,  1833,  the  release  being  made  between  Isabella 
Hodgson,  of  the  first  part;  the  defendant,  David  Ewart,  of 
the  second  part ;  John  Forster  and  Simon  Ewart,  of  the 
third  part;  and  the  said  George  Saul  and  Simon  Saul,  of 
the  fourth  part;  in  consideration  of  the  marriage  then  in- 
tended and  afterwards  solemnized  between  Isabella  Hodgson 
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and  the  defendant,  Isabella  conveyed  the  same  heredita- 
ments to  J.  Foster  and  S.  Ewart,  and  their  heirs,  on  trust, 
8tc.,  and  after  the  decease  of  Isabella  Hodgson  or  the  de- 
fendant, to  the  use  of  survivor  for  life,  then  to  preserve  con- 
tingent remainders,  with  remainder  to  the  use  of  the  children 
of  the  then  intended  marriage,  as  Isabella  should  by  will 
appoint ;  in  default  of  such  appointment,  in  trust  &c.,  and 
in  default  of  issue,  to  the  use  of  Isabella  Hodgson,  her  heirs 
and  assigns  for  ever. 

By  indenture,  bearing  date  9th  November,  1833,  and 
made  between  the  defendant  and  Isabella,  his  then  wife 
(late  Isabella  H.),  of  the  first  part,  and  J.  Forster  and 
S.  Ewart  of  the  second  part,  Isabella  agreed  to  levy  a  fine 
to  the  uses  declared  in  the  settlement  of  the  10th  August, 
anterior  to  the  limitation  to  the  use  of  Isabella,  her  heirs 
and  assigns ;  and  to  assure  the  same  hereditaments  (subject 
as  aforesaid)  to  such  uses  &c.  as  the  said  Isabella  Ewart,  by 
her  last  will  and  testament,  should  appoint,  and  in  default  of 
such  appointment  to  the  use  of  herself,  her  heirs  and  as- 
signs. In  pursuance  of  this  agreement  a  fine  was  levied 
of  the  said  hereditaments  in  Michaelmas  term  3  Will.  4. 

Isabella  Ewart,  by  her  will,  bearing  date  7th  January, 
1834,  reciting  the  power  given  her  by  the  indenture  of  9th 
November  and  the  fine,  appointed  all  her  hereditaments 
within  the  county  of  Cumberland,  (subject  to  such,  if  any, 
of  the  uses  and  trusts  anterior  to  the  power  of  appointment 
so  given  to  her,  as  under  the  said  indenture  of  9th  Novem- 
ber, 1833,  and  fine  were  then  subsisting  or  should  take 
effect),  to  the  use  of  her  husband,  David  Etoart  (the  de- 
fendant), his  heirs  and  assigns  for  ever. 

Isabella  Etoart  died  in  January,  1834,  under  the  age  of 
25,  without  leaving  any  issue  of  her  body,  but  leaving  her 
husband,  the  defendant,  her  surviving. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  lessor  of  the  plaintiff  is  entitled  to  recover  in  tbis  action 
a  moiety,  under  the  devise  to  him  and  the  said  Jane  Da/ston 
Hodgson  (as  tenants  in  common  in  fee  simple),  of  such  of 
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(be  hereditaments  in  the  county  of  Cumberland,  devised  by 
the  said  will  of  the  testator,  Richard  Hodgson,  as  were  not 
sold  by  the  trustees  of  bis  will.  If  the  Court  should  be  of 
that  opinion,  the  defendant  agrees  that  judgment  should 
be  entered  against  him  by  confession ;  and  if  the  Court 
should  be  of  opinion  that  the  lessor  of  the  plaintiff  is  not 
entitled  to  recover,  the  lessor  of  the  plaintiff  agrees  that 
judgment  of  nolle  prosequi  shall  be  entered  against  him. 

Sir  W.  W.  Follett,  for  the  lessor  of  the  plaintiff.  There 
are  several  points  involved  in  this  case:  1.  Whether  the 
trustees  took  an  estate  of  freehold  in  the  devised  heredita- 
ments, until  Isabella  should  attain  the  age  of  35  years,  with 
power  to  sell  for  the  payment  of  debts  and  legacies:  in 
which  case  the  recovery  suffered  by  Isabella  was  ineffectual 
to  bar  her  estate  tail,  if  she  had  one,  in  consequence  of  their 
not  having  joined  to  make  a  tenant  to  the  writ  of  entry, 
unless  that  defect  is  cured  by  3  8c  4  Will.  4,  c.  74,  s.  1 1. 
2.  Whether  by  the  words  of  the  Isabella  took  an  estate  in 
fee  simple,  subject  to  an  executory  devise  over  to  the  lessor 
of  the  plaintiff  and  Jane  Dalston  Hodgson,  in  the  event  of 
her  dying  without  issue  under  the  age  of  25,  or  an  estate  in 
fee  tail.  The  latter  point  is  of  the  greatest  importance  in  the 
case ;  and  in  arguing  it,  it  must  be  assumed,  for  the  present, 
that  the  trustees  only  took  a  term.  The  words  of  the  will 
are9  "  in  case  it  should  happen  that  my  said  daughter,  Isa- 
bella, should  depart  this  life  without  leaving  issue  lawfully 
begotten."  If  these  words  imply  her  death  without  leaving 
issue  at  the  time  of  such  death,  she  had  an  estate  in  fee 
simple!  with  an  executory  devise  over  on  that  event,  and 
her  recovery  and  fine  were  of  no  effect :  if  they  imply  an 
indefinite  failure  of  issue,  then  she  had  an  estate  tail,  and 
the  defendant  is  entitled  to  judgment.  A  distinction  has 
been  long  established  between  the  meaning  of  the  words 
"  leaving  no  issue/'  in  devises  of  real  property  and  in  be- 
quests of  personalty ;  namely,  that  in  the  former  case  it 
means  an  indefinite  failure  of  issue ;  in  the  latter,  it  imports 
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leaving  no  issue  at  the  death  of  the  legatee  (0).  That  dis- 
tinction was  first  laid  down  in  Forth  v.  Chapman  (b) ;  but 
it  may  be  worth  while  to  remark,  that  Lord  Kenyon,  in 
Porter  v.  Bradley  (c),  questioned  its  soundness,  and  said, 
that  if  such  a  distinction  existed  in  the  law,  it  certainly  would 
not  agree  with  the  rule  "  lex  plus  laudatur  quando  ratione 
probatur."  It  is  true  that  Lord  Kenyon  subsequently  ad- 
mitted the  distinction,  Daintry  v.  Daintry  (J) ;  and  other 
cases  have  confirmed  it.  But  the  intention  of  the  testator, 
as  collected  from  the  whole  of  the  will,  is  in  all  cases  to  be 
considered  as  conveying  a  meaning  to  the  peculiar  words 
used ;  Roe  v.  Jeffery  (e).  It  has  been  held  in  several  cases 
that  the  words  "  dying  without  issue,"  (which  seem  to  point 
to  an  indefinite  failure  much  more  distinctly  than  the  words 
"  if  she  shall  die  without  issue,")  may,  when  explained  by 
the  context,  import  failure  at  the  death  of  the  party  named, 
and  consequently  that  such  a  devise  may  give  a  fee  simple 
with  an  executory  devise  over ;  Pells  v.  Brown  (/*);  termed 
by  Lord  Kenyon,  (€  the  Magna  Charta  of  this  branch  of 
the  law."  Such  is  the  case  where  the  dying  without  issue 
has  reference  to  some  particular  event;  as  for  instance,  the 
event  of  death  within  a  given  age ;  Price  v.  Hunt  (g) ;  East- 
man v.  Baker  (A) ;  Glover  v.  Monckton  (i).  Those  cases 
apply  expressly  to  that  now  under  consideration,  for  the  age 
of  25  is  here  specified  as  that,  on  attaining  which,  the  de- 
visee takes  a  vested  interest.  Supposing  she  had  died  under 
25  leaving  issue,  would  they  have  taken  ?  or  is  it  not  the 
intention  that  the  estate  should  not  have  gone  over,  unless 
on  the  happening  of  both  the  events  specified ;  i.  e.  her 
dying  both  under  25  and  without  issue  ?  If  the  latter  is  the 
construction,  then  the  case  is  very  like  Price  v.  Hunt  (g). 
Then  as  to  the  several  intentions  there  can  be  no  doubt. 


(a)  2  Powell  on  Devises,  by  Jar- 
roan,  p.  566. 

(b)  1  P.  Wras.  663. 

(c)  3  T.  It.  143. 
(rf)  6  T.  R.  307, 


(e)  7T.R.  589. 
(J)  Cro.  Jac.  590. 
(g)  Pollei.  645. 

t  Taunt.  174. 
(0  3  Bing.  13. 
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All  the  provisions  shew  that  the  event  contemplated  by  the 
testator  was  not  an  indefinite,  but  an  immediate  failure  of 
issue :  there  is,  first,  a  devise  upon  trust  for  the  maintenance 
and  support  of  Isabella,  and  in  trust  to  convey  to  her  on 
attaining  the  age  of  25 ;  if  she  had  died  under  25,  leaving 
lawful  issue,  then  in  trust  to  apply  for  the  benefit  of  such 
issue ;  but  if  under  25,  and  leaving  none,  then  the  whole 
surplus  absolutely  to  the  lessor  of  the  plaintiff  and  J.  £>.  H. ; 
in  order  to  effect  that  intention,  this  last  limitation  must  be 
construed  an  executory  devise. 

Next,  whether  the  trustees  took  an  estate  of  freehold.  It 
will  be  observed  in  the  first  place,  that  they  took  an  estate 
in  trust  for  the  wife  during  her  life  :  now  the  wife's  intended 
interest  was  clearly  freehold ;  and  although  in  point  of  fact 
she  died  before  the  testator,  yet  if  she  had  survived,  the 
trustees  must  of  necessity  have  taken  a  freehold  estate :  and 
it  cannot  be  said  that  the  question,  whether  under  this  will 
they  took  such  an  interest  or  no,  depends  on  the  accidental 
circumstance  of  her  dying  or  surviving.    In  ordinary  cases 
there  is  no  doubt  that  where  the  trustees,  as  in  this  instance, 
have  to  apply  the  rents  and  profits,  they  take  the  freehold 
estate;  and  it  must  be  shewn  whether  there  is  any  thing  in  this 
will  to  vary  that  construction.  It  must  be  contended  on  the 
other  side,  that  the  trustees  first  took  an  estate  of  freehold 
during  the  life  of  the  wife,  and  after  her  death  a  term  of 
years,  until  the  daughter  attained  25.  Then  as  to  the  effect 
of  3  &  4  Will.  4,  c.  74,  s.  11 .    Under  that  statute  the  con- 
currence  of  the  trustees  is  only  supplied  in  cases  where 
they  have  the  estate  for  the  whole  life  of  cestui  qui  trust ; 
here  they  took  a  fee  simple  determinable  on  the  daughter's 
attaining  the  age  of  25  ;  therefore  the  statute  does  not 
apply. 

Sir  F.  Pollock,  for  the  defendant.  It  is  sought  on  be- 
half of  the  lessor  of  the  plaintiff,  to  overturn  a  construction 
of  words  which  has  been  followed  for  more  than  a  century. 
The  points  on  behalf  of  the  defendant  are,  1 .  That  Isabel/a 
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1838.  took  an  estate  tail:  2.  That  such  estate  was  vested  in  her: 
3.  That  whether  the  trustees  took  a  chattel  or  a  freehold 
A  interest,  the  defect  in  the  recovery  is  cured  by  3  &  4  Will.  4, 
C  a  dog  an  Ct  g.  1 1.  And  with  regard  to  the  intention:  as  the  ob- 
Ewa'rt.  jects  of  the  ultimate  limitation  in  this  instance  were  strangers 
in  law  (natural  children  of  the  testator),  it  cannot  be  con- 
tended that  the  words  must  be  strained  to  imply  a  meaning 
consonant  with  an  intention  in  their  favour.  As  to  the  6rst 
point,  Forth  v.  Chapman  (a),  Pleydells.  Pleydell(b),  Doe 
d.  Ellis  v.  Ellis  (c),  Tenny  d.  Agar  v.  Agar(d)t  Damey  v. 
Griffith  (e),  are  authorities  to  shew  that  the  limitation  over 
is  not  au  executory  devise.  It  is  an  established  rule,  that  no 
person  shall  take  by  executory  devise  who  can  take  by  way 
of  remainder;  Walter  v.  Dreto(f).  2.  This  was  a  vested 
estate;  Warter  v.  Hutchinson  (g),  Boraston's  case  (A),  Driver 
v.  Frank  (t).  3.  Whether  the  trustees  take  chattel  or  free- 
hold interest,  depends  on  the  purposes  for  which  the  trust 
was  created;  Doe  v.  Simpson  (k).  The  wife  having  died 
before  the  testator,  they  would  only  take  a  term,  which  is 
all  that  was  necessary  for  the  fulfilment  of  the  trust.  But 
in  either  case  the  recovery  was  good.  If  a  chattel,  the 
trustees'  estate  for  years  would  not  interfere  with  Isabella's 
recovery.  If  a  fee  simple,  it  would  still  be  a  good  equitable 
recovery. 

Sir  W.  W.  Follett,  in  reply.  No  doubt  has  been  thrown  on 
the  cases  of  Glover  v.  Monckton(l)9  Porter  v.  Bradley  (w), 
and  Roe  v.  Jeffery  (;/),  which  are  more  like  the  present  than 
those  cited  on  the  other  side.  In  the  case  of  Doe  d.  Ellis 
v.  Ellis  (c),  Lord  Ellenborough  says,  that  dying  without 
issue  means  an  indefinite  failure,  and  that  it  does  not  mean 

(a)  1  P.  Wms.  663.  &  R.  58. 

(6)  1  P.  Wms.  748.  (ft)  3  Rep.  19. 

(c)  0  East,  389.  (i)  2  B.  Moore,  519. 

(d)  12  East,  253.  (ft)  5  East,  163. 

(e)  4  M.  &  S.  61.  (/)  3  Bing.  13. 
(J)  1  Com.  Rep.  372.  (w)  3  T.  R.  143. 
(g)  1  B.  *  C.  721 ;  &  C.  3  D.  (n)  7  T.  R.  589. 
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dying  without  having  issue;  that  is  therefore  an  authority  1838. 
agaiiut  the  defendants.    Tenny  v.  Agar  (a)  turned  on  the  v^n^/ 
construction  of  the  whole  will.    Dansey  v.  Griffiths  (b)  is 
also  a  case  turning  not  on  words  but  on  circumstances.   As  Cadooan 
to  the  estate  vesting  in  Isabella:  Admitting,  for  the  purpose  Ewart. 
of  argument,  that  she  took  a  vested  interest,  then  if  she  died 
under  twenty-five  she  could  not  hold  it;  but  if  she  did  not 
take  a  vested  interest,  then  the  recovery  was  void  altogether. 
[Patteson  J.  If  she  took  no  estate  at  all  until  she  attained 
the  age  of  twenty-five,  there  is  a  difficulty  in  saying  how 
any  estate  could  have  gone  to  her  issue,  if  she  had  died 
leaving  any.] 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  ejectment  brought  by  the  surviviog 
trustee  to  uses  under  the  will  of  Richard  Hodgson,  against 
the  husband  of  another  devisee  under  the  same  will,  who  had 
suffered  a  recovery  and  conveyed  the  premises  to  defendant. 
The  will  devised  all  the  real  and  personal  estate  to  the  two 
trustees,  upon  trust  to  receive  the  rents  &c,  and  to  apply 
them  (after  the  death  of  testator's  wife,  who  died  before  him) 
"  to  the  maintenance  and  support  of  my  daughter  Isabella, 
until  she  shall  attain  the  age  of  twenty-five;  after  which,  for 
my  said  daughter  Isabella,  her  heirs  and  assigns,  for  ever, 
and  I  give  and  devise  the  same  to  her  accordingly.  But  in 
case  it  should  happen  that  my  said  daughter  depart  this  life 
without  leaving  issue  lawfully  begotten,  then  I  give  and  de- 
vise the  same  to  the  said  trustees,  their  heirs  and  assigns, 
for  ever,  as  tenants  in  common."  And  the  testator  ordained 
that  his  said  trustees  for  the  performance  of  his  said  will, 
and  in  order  to  raise  money  for  payment  of  his  debts,  fune- 
ral expenses,  and  legacies,  should,  if  his  personal  estate  was 
found  insufficient,  sell  in  fee  any  part  of  the  premises  de- 
vised. After  attaining  twenty-one,  Isabella  Hodgson,  on  the 
85th  January,  18 Si,  suffered  a  recovery  to  the  use  of  herself 


(a)  19  East,  853.  (*)  4  M.  ft  a  61. 
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in  fee;  and  afterwards,  9th  November,  1833,  in  considera- 
tion of  the  intended  marriage,  conveyed  to  the  use  of  herself 
for  life,  remainder  to  defendant  for  life,  to  such  uses  as  she 
should  appoint  (remainder  to  the  children,  but  there  were 
no  children  of  the  marriage),  remainder  to  herself  in  fee. 
And  after  levying  a  fine  to  the  same  uses,  she  died  under 
the  age  of  twenty-five. 

It  was  contended  for  the  defendant,  that  the  trustees  either 
took  the  legal  fee,  and  Isabella  was  equitable  tenant  in  tail, 
or  that  they  took  a  chattel  interest  for  so  long  only  as  she 
continued  to  be  under  twenty-five,  or  that  if  they  took  a 
freehold,  their  defect  of  joining  in  making  a  tenant  to  the 
praecipe  was  cured  by  3  &  4  Will.  4,  c.  74,  s.  1 1. 

For  plaintiff,  that  the  trustees  took  only  an  estate  of  free- 
hold, determinable  on  Isabella  attaining  twenty-five,  or  first 
dying,  or  that  she  took  in  fee  with  an  executory  devise  over. 

There  are  two  principal  questions  in  this  case:  first, 
Whether  Isabella  Hodgson,  the  daughter  of  the  testator, 
took  an  estate  in  fee,  with  an  executory  devise  over  to  Major 
William  Hodgson  and  Jane  Dalston  Hodgson,  or  whether 
she  took  a  vested  estate  tail,  with  remainder  over  to  the 
same  persons.  If  she  took  an  estate  in  fee  with  an  executory 
devise  over,  then  the  plaintiff,  who  is  now  called  Cadogan, 
but  in  the  will  called  Hodgson,  who  is  one  of  the  persons 
named  in  the  devise  over,  is  entitled  to  recover,  because  the 
recovery  suffered  by  Isabella  Hodgson  could  not  bar  the 
executory  devise  over.  But  if  Isabella  Hodgson  took  a 
vested  estate  tail,  with  remainder  over,  then  the  second 
question  will  arise :  Whether  the  recovery  suffered  by  her 
be  a  valid  recovery,  sufficient  to  bar  the  remainder  over. 

On  the  first  question,  the  words  of  the  will,  which  give 
the  estate  to  "  the  testator's  daughter,  Isabella  Hodgson,  her 
heirs  and  assigns,  for  ever/'  prim&  facie  import  a  devise  in 
fee  simple,  and  then  the  words  which  follow,  "  but  in  case 
it  should  happen  that  my  said  daughter  Isabella  depart  this 
life  without  leaving  issue  lawfully  begotten,  then  I  give  the 
said  messuage,  lands,  tenements  and  real  estate,  unto  the 
said  Major  William  Hodgson  and  the  said  Jane  Dalston 
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Hodgson,  their  heirs  and  assigns,  for  ever/'  as  "  tenants  in 
common/'  would,  according  to  the  common  and  ordinary 
idiom  and  construction  of  the  English  language,  independ- 
ent of  any  techuical  rules  which  have  been  applied  to  the 
construction  of  legal  instruments,  imply  that  the  devise 
over  was  to  take  place  in  the  event  of  Isabella  dying  with- 
out issue,  which  should  be  living  at  the  time  of  her  death. 

But  the  law  has  prescribed  certain  limits  for  the  validity 
of  executory  devises,  and  one  of  them  is,  that  the  contin- 
gency upon  which  an  estate  of  this  sort  is  permitted  to  take 
effect,  shall  happen  within  a  short  space  of  time,  as  a  life 
or  lives  in  being  and  some  few  years,  now  settled  at  twenty- 
one  years  and  the  period  of  gestation,  otherwise  it  would 
be  in  a  testator's  power  to  limit  an  estate  unalienable  for 
generations  to  come ;  a  power  which  the  law  denies.  And 
therefore  where  an  executory  devise  is  limited  to  take  effect 
after  an  indefinite  failure  of  issue,  the  limitation  over  is  void. 

Under  this  rule,  if  the  limitation  be  to  take  effect  after  a 
dying  without  heirs  or  without  issue  generally,  that  is  con* 
sidered  to  be  an  indefinite  failure  of  issue,  and  therefore 
void.  And  the  same  rule  holds  in  the  limitation  of  a  term 
or  other  personal  estate,  that  a  disposition  to  take  effect 
after  failure  of  the  heirs  of  the  body,  or  dying  without  issue 
generally,  without  other  restriction,  is  too  remote,  for  the 
law  will  no  more  admit  of  a  perpetuity  in  one  sort  of  estate 
or  species  of  property  than  in  another. 

But  with  regard  to  executory  devises  of  terms  for  years, 
or  other  personal  estates,  the  Courts  have  for  a  very  con- 
siderable time  very  much  inclined  to  lay  hold  of  any  words 
in  the  will  to  tie  up  the  generality  of  the  expression  "  dying 
without  issue,"  and  confine  it  to  "  dying  without  issue  living 
at  the  time  of  the  person's  decease."  There  is  a  great 
variety  of  cases,  not  necessary  to  be  referred  to,  illustrating 
this  position,  and  we  may  say,  without  any  doubt,  that  the 
words  of  the  present  will  would,  if  the  question  arose  upon 
a  term  for  years  or  other  personal  estate,  now  be  held  to 

VOL.  III.  p 
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mean  "  a  dying  without  issue  living  at  the  death  of  the 
daughter  Isabel/a." 

But  though  the  Courts,  in  the  case  of  personal  estates, 
generally  incline  to  pay  attention  to  any  circumstance,  or 
expression  in  the  will,  that  seems  to  afford  a  ground  for 
construing  a  limitation,  after  dying  without  issue,  to  be  a 
dying  without  issue  living  at  the  death  of  the  party,  in  order 
to  support  the  devise  over,  yet  in  the  case  of  real  estate  it 
seems  the  construction  is  generally  otherwise,  and  the  rea- 
son given  is,  that  the  interest  of  the  heir  is  concerned,  who 
is  said  to  be  always  favoured  in  our  law. 

In  Target  v.  Gaunt  (a),  the  expression  t(  dying  without 
issue"  is  recognized  as  having  two  senses:  1st,  a  vulgar 
sense,  and  that  is,  dying  without  leaving  issue  at  the  time  of 
the  death;  2d,  a  legal  sense,  and  that  is,  whenever  there  is 
a  failure  of  issue.  And  that  there  is  a  great  diversity  be- 
twixt the  devise  of  a  freehold  estate  for  life,  and  if  A.  dies 
without  issue,  then  to  B.,  and  a  devise  of  a  term  in  the 
same  words. 

The  case  of  Forth  v.  Chapman  (b)  establishes  this  dis- 
tinction. There  the  testator  gave  the  residue  of  his  real 
and  personal  estate  to  two  nephews,  William  G.  and  Walter 
G.,  and  if  either  of  them  should  depart  this  life  and  leave  no 
issue  of  their  respective  bodies,  then  he  gave  the  said  (lease- 
hold) premises  to  other  persons,  upon  which  the  question 
arose,  whether  the  limitation  over  of  the  leasehold  premises 
was  void  as  too  remote. 

The  Master  of  the  Rolls,  Sir  Joseph  Jekyll,  was  of  opi- 
nion that  the  devise  over  was  void,  and  said,  that  if  the  words 
had  been  "  if  A.  or  B.  should  die  without  issue,  with  re- 
mainder over/'  this  plainly  would  have  been  void,  and  ex- 
actly like  the  case  of  Love  v.  Windham  (c).  And  then  he 
goes  on  to  say  there  is  no  diversity  betwixt  the  devise  of  a 
term  to  one  for  life;  and  if  he  die  without  issue  remainder 

(a)  1  P.  Wms.  432;  1  Eq.  Ca.        (t)  1  P.  Wms.  663. 
Abridged,  193,  pi.  11;  Gilbert's       (c)  1  Sid.  450;  1  Vent,  79;  1 
Eq.  Reports,  149;  10  Mod.  402.      Mod.  50. 
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over,  and  a  devise  thereof  to  one  for  life  with  such  remain-  1BS8. 
der,  if  he  die  leaving  no  issue,  for  both  these  devises  seem 

equally  relative  to  the  failure  of  issue  at  any  time  after  the  d. 

testator's  death.  Cadocan 

V. 

Afterwards,  in  Trinity  term,  1720,  this  case  coming  on  Ewart. 
before  Lord  Parker,  on  an  appeal,  his  lordship  reversed  the 
decree,  and  said,  that "  if  I  devise  a  term  to  A.,  and  if  A. 
die  without  leaving  issue  remainder  over,  in  the  vulgar  and 
natural  sense  this  must  be  intended  '  if  A.  die  without  leav- 
ing issue  at  bis  death/  and  then  the  devise  over  is  good :  that 
the  word  die  being  the  last  antecedent,  the  words  '  without 
leaving  issue9  must  refer  to  that."  Lord  Parker  also  ob- 
served, that  by  this  will  the  devise  was  of  a  freehold  as  well 
as  a  leasehold  estate  to  William  Gore,  and  if  he  or  Walter 
died  leaving  no  issue,  then  to  the  children  of  his  brother 
and  sister;  in  which  case  it  was  more  difficult  to  conceive 
how  the  same  words,  in  the  same  will,  at  the  same  time, 
should  be  taken  in  two  different  senses.  As  to  the  freehold 
the  construction  should  be,  if  William  or  Walter  died  with- 
out issue  generally,  by  which  there  might  be  at  any  time  a 
failure  of  issue;  and  with  respect  to  the  leasehold,  that  the 
same  words  should  be  intended  to  signify  their  dying  with- 
out leaving  issue  at  their  death.  However,  the  Lord  Chan- 
cellor said  it  might  be  reasonable  enough  to  take  the  same 
words  as  to  the  different  estates  in  different  senses,  and  as  if 
repeated  by  two  several  clauses. 

Mr.  Peere  Williams,  in  a  note  on  this  case,  says,  that  by 
the  will,  as  it  is  stated  above,  from  the  registrar  s  books,  in 
the  statement  of  the  case  at  the  Rolls  and  on  the  appeal,  the 
limitation  over  was  expressly  restrained  to  the  leasehold; 
but  in  Lord  Macclesfield's  notes  that  word  is  omitted,  and 
the  devise  over  is  general;  but  in  Sheffield  v.  Lord  Orrery  (a), 
Lord  Hardwiche  says  that  "Mr.  Williams\*  mistaken  in  this 
note,  for  on  looking  into  this  case,  it  appears  that  both  free- 
hold and  leasehold  were  devised  by  the  same  words,  but 


(a)  3  Atk.  288. 
P  2 
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probably  the  limitation  of  the  real  was  overlooked,  and  so 
omitted  by  the  register. 

The  words  in  that  case  are  in  effect  the  same  as  in  the 
present,  the  words  there  being  "  if  the  nephews  should  die 
and  leave  no  issue  of  their  respective  bodies,"  and  in  the 
present  case,  "  if  it  should  happen  that  my  daughter  depart 
this  life  without  leaving  issue  lawfully  begotten."  It  will 
be  to  be  considered  how  far  the  case  of  Forth  v.  Chap- 
man  (a)  has  been  recognized  or  impugned  in  other  cases. 

In  Sheffield  v.  Lord  Orrery  (b),  before  cited,  Lord  Hard- 
rcicke  recognizes  the  doctrine  of  Lord  Macclesfield  in  Forth 
v.  Chapman  (a),  that  the  same  words  may  have  different 
constructions  to  effectuate  the  intentiou  of  the  party. 

In  Walter  v.  Drew  (c),  where  the  will  was,  that  if  W.  W., 
the  son  of  the  testator,  should  happen  to  die  and  leave  no 
issue  of  his  body  lawfully  begotten,  that  then  after  the  death 
of  W.  he  gave  and  bequeathed  all  his  lands  of  inheritance 
to  his  son  Richard  and  his  heirs,  it  was  held  that  William 
took  an  estate  tail  by  implication,  which  was  barred  by  the 
recovery;  and  that  the  limitation  over  was  a  remainder, 
and  not  an  executory  devise.  The  authority  of  that  case  is 
also  confirmed  by  Lord  Hardwicke,  in  Southhy  v.  Stone- 
house  (d),  where,  in  page  61 6,  he  says,  "  The  only  objec- 
tion to  this  construction  is,  that  this  will  not  construe  the 
words  according  to  her  expression  in  the  former  clause, 
but  puts  a  different  construction  upon  the  same  words, 
in  two  different  events.  Now  that  that  may  be  done  there 
are  authorities;  and  in  a  much  stronger  case,  viz.  Forth 
v.  Chapman  (a):  where  the  greatest  difficulty  in  the  way 
of  Lord  Macclesfield  was,  that  the  freehold  and  the  lease- 
hold were  devised  by  the  same  words,  and  yet  he  held 
those  words  were  to  receive  a  construction  according  to 
the  subject-matter,"  and  he  again  repeats  what  he  had 
done  in  Sheffield  v.  Lord  Orrery  (b),  that  there  was  a  mis- 
take in  Mr.  Williams's  note,  as  to  the  limitation  in  Forth  v. 

(a)  l  P.  Wms.  663.  (r)  1  Com.  Rep.  372. 

(6)  3  Atk.  288.  (d)  2  Ves.  sen.  610. 
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Chapman  (a),  for  that  he,  Lord  llardwicke,  was  the  counsel 
in  the  cause. 

In  Denn  A.Geering  v.  Shenton(b),  the  devise  was  to  Samuel 
Shenton  and  the  heirs  of  his  body,  and  their  heirs  and 
assigns,  chargeable,  with  the  payment  of  8/.  a  year.  "  But 
in  case  the  said  Shenton  should  die  without  leaving  issue  of 
bis  body,  then  I  give  the  said  devised  premises  to  William 
G.  and  his  heirs  for  ever."  Lord  Mansfield  asked  Mr. 
Cowper  "  if  he  had  any  case  to  shew,  where,  upon  a  limita- 
tion of  lands  upon  a  dying  without  issue^these  words  had  been 
confined  to  a  dying  without  issue  living  at  the  time  of  the 
death.  The  distinction  is,  between  a  devise  of  lands  and 
personal  estate;  in  the  latter  case  the  words  are  taken 
in  the  vulgar  sense,  that  is,  dying  without  issue  living  at  the 
time  of  his  death;  in  the  former  they  are  taken  in  their 
legal  sense,  and  that  is,  whenever  there  is  a  failure  of  issue." 
Lord  Mansfield  said  "  the  question  is,  whether  the  grandson 
took  an  estate  in  tail  or  an  estate  in  fee.  Now  the  devise 
is  to  Samuel  Shenton,  and  ihe  heirs  of  his  body,  and  their 
heirs  for  ever;  but  the  words  <€  their  heirs  for  ever"  are  qua- 
lified by  the  subsequent  words,  "  in  case  he  shall  die  with- 
out leaving  issue,"  which  clearly  shew  it  to  be  an  estate 
tail;  and  then  the  testator  gives  it  over  to  the  lessors  of  the 
plaintiff,"  and  he  adds,  it  is  too  clear  to  admit  of  a  doubt. 
There  the  words  were  without  leaving  issue.  In  Goodtitle 
d.  Feake  v.  Pegden(c),  which  was  the  demise  of  a  chattel 
interest,  Lord  Kent/on  relies  upon  the  case  of  Forth  v.  Chap* 
man  (a),  without  any  objection. 

In  the  case  of  Daintry  v.  Daintry  and  another  (d),  Lord 
Kenyon  recognizes  the  case  of  Forth  v.  Chapman  (a).  In 
Tenny  d.  Agar  v.  Agar  (e),  the  devise  was  to  the  devisor's 
son,  John  Agar,  and  his  right  heirs  for  ever,  oti  condition 
of  paying  certain  sums  to  his  daughter.  "  And  in  case  my 
said  son  and  daughter  both  happen  to  die  without  leaving 

(a)  1  P.  Wms.  663.  (cO  6  T.  R.  307. 

(6)  1  Cowp.  410.  (0  12  East,  858. 

(c)  3  T.  It  720, 
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any  child  or  issue/'  then  he  devised  the  reversion  and  inhe- 
ritance to  his  cousin  Richard,  and  his  right  heirs  for  ever. 
John  Agar  suffered  a  recovery,  and  the  question  was,  whe- 
ther he  took  an  estate  tail,  or  whether  there  was  a  valid 
executory  devise  to  Richard.  The  Court  held,  that  John 
Agar,  the  son,  took  an  estate  tail,  which  was  well  barred 
by  the  recovery ;  and  Mr.  Justice  Le  Blanc  said,  there  was 
no  case  where  the  words  "  die  without  leaving  issue"  sim- 
ply, have  been  adjudged  to  mean  "  without  leaving  issue  at 
the  time  of  his  death;"  and  he  added,  "  in  Porter  v.  Brad- 
ley  (a),  there  were  also  the  words  "  behind  him."  In  Dan- 
sey v.  Griffiths  (b),  Richard  Dansey  devised  the  estates  to 
his  eldest  son,  Dansey  Richard  Dansey,  and  his  heirs  for 
ever.  "  But  if  it  should  so  happen  that  his  eldest  sop 
should  die  and  leave  no  issue,"  then  he  devised  his  estate  to 
his  son  W.  Dansey  and  his  heirs,  and  if  he  should  die  with- 
out issue,  then  to  his  son  E.  C.  Dansey,  and  in  the  like  case 
to  his  son  G.  W.  £).,  and  in  the  like  case  to  his  son  J.  D,\ 
and  in  failure  of  issue  from  him,  to  the  eldest  son  of  his 
surviving  sister  Mary,  and  his  heirs.  The  testator  died, 
leaving  his  eldest  son  surviving  him,  and  the  question  sent 
by  the  Master  of  the  Rolls  was,  what  estate  the  eldest  son 
took.  And  the  Court  certified  their  opinion  that  the  eldest 
son,  D.  R.  Dansey,  took  an  estate  tail  under  the  will. 
There  is  also  the  case  of  Doe  d.  Ellis  v.  Ellis  (c).  The  tes- 
tator devised  to  his  eldest  son  Joseph,  his  heirs  and  assigns 
for  ever,  the  estate  in  question;  but  in  case  his  son  Joseph 
should  die  without  issue,  he  devised  the  same  to  the  child 
or  children  with  which  his  wife  was  enceinte,  his  or  her  heirs 
and  assigns  for  ever;  and  it  was  held  that  Joseph  took  an 
estate  tail.  And  also  the  case  of  Brice  v.  Smith  (d),  which 
was  referred  to  by  Lord  Ellenborough  in  Doe  d.  Ellis  v. 
Ellis  (c).  There  the  testator  devised  the  premises  to  his 
son  Phillip  and  his  heirs  for  ever,  and  other  estates  to  other 
sons  and  their  heirs,  and  then  he  adds,  "  in  case  any  of  my 


(a)  3  T.  It.  149. 
(*)  4  M.  &  8.  61. 


(c)  9  East,  S82. 
(<0  Willes,  1. 
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said  children  shall  die  without  issue,  then  I  give  the  estate 
of  him  or  them  dying  to  his  or  their  heirs  for  ever."  Held 
an  estate  tail.  Also  Roe  v.  Scott,  in  Mr.  Fearne's  Manu- 
scripts, and  which  is  published  in  the  notes,  474,  of  Butler's 
edition,  1809*  There  the  testator  devised  certain  lands  to 
his  son  James  and  his  heirs  and  assigns  for  ever,  and  other 
lands  to  his  son  John  and  his  heirs  and  assigns  for  ever,  and 
other  lands  to  his  son  Thomas  and  his  heirs  and  assigns  for 
ever;  and  if  either  of  his  sons  should  depart  this  life  with- 
out issue  of  him  so  dying,  then  to  the  survivor;  and  if  they 
should  all  die  without  issue,  then  to  his  daughters  and  their 
heirs  and  assigns  for  ever.  Held  an  estate  tail  in  Thomas* 
But  none  of  those  three  last  cases  have  the  words  "  leaving 
issue;*'  and  it  is  beyond  all  doubt,  that  if  a  man  devised  in 
such  a  manner  as  in  these  three  cases,  the  words  if  he 
die  without  issue,  in  legal  construction  mean  an  indefinite 
failure  of  issue;  and  the  same  words  also,  without  more 
words,  even  in  personal  estates,  import  an  indefinite  failure 
of  issue.  In  opposition  to  these  cases  are  Porter  v.  Brad* 
ley  (a)  and  Roe  d.  Sheers  v.  Jeffery(b),  both  decided  in  this 
Court,  while  Lord  Kenyon  was  chief  justice,  and  which  are 
particularly  entitled  to  attention,  from  the  very  great  know* 
ledge  which  that  learned  lord  possessed  upon  all  matters 
relating  to  real  property.  In  the  case  of  Porter  v.  Brad* 
ley  (a),  the  testator  devised  to  his  son,  Philip  Dobin,  his 
heirs  and  assigns  for  ever,  all  that  messuage  &c;  "  but  my 
will  is,  that  in  case  my  son,  Philip  Dobin,  shall  happen  to 
die,  leaving  no  issue  behind  him,  then  that  my  wife  shall  re- 
ceive the  rents  and  profits  during  her  widowhood,  and  after 
her  decease,  I  give  and  devise  the  same,  for  want  of  issue 
as  aforesaid,  to  my  son  James  Dobin,  his  heirs  and  assigns 
for  ever:  but  in  case  my  son  James  Dobin  shall  happen  to 
die  before  my  son  Philip,  and  the  said  Philip  shall  not  leave 
any  issue  of  his  body  begotten,  then  my  will  is,  that  my  said 
lands  shall  be  sold,  and  equally  divided  between  my  six 


(a)  3  T.  R.  143. 


(6)  7  T.  R.  MO. 
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daughters  and  their  issue."  One  question  was,  what  estate 
Philip  Dobin  took  under  the  will  of  his  father.  Lord  Ken- 
yon,  after  stating  the  words  of  the  devise,  says,  "  The  first 
question  that  arises  in  this  case  is,  whether  this  is  an 
estate  tail  or  in  fee.  The  first  part  of  the  devise  to  Philip 
Dobin  prima  facie  carries  a  fee,  for  it  is  to  him  and  his  heirs 
and  assigns  for  ever;  but  it  is  clear  that  those  words  may 
be  restrained  by  subsequent  ones,  so  as  to  carry  an  estate 
tail ;  and  a  long  string  of  cases  may  be  cited,  in  order  to 
shew  that,  where  an  estate  is  limited  to  a  man  and  his  heirs 
for  ever,  and  if  he  die  without  leaving  heirs,  then  to  his 
brother,  or  to  any  person  who  may  be  his  heir,  those  words 
shall  be  restrained  to  heirs  of  a  particular  kind,  namely, 
'  heirs  of  the  body.9  If  the  subsequent  part  of  this  devise  had 
been  '  and  in  case  he  shall  die  without  heirs,  then  over/  it 
would  have  given  to  P.  Dobin  an  estate  tail,  which  he  might 
have  barred  by  the  recovery.  But  here  the  words  are,  '  but 
in  case  he  shall  happen  to  die  leaving  no  issue  behind  him/ 
which  makes  a  very  material  difference,  and  brings  it  within 
the  case  of  Pells  v.  Brown  (a),  which  is  the  foundation,  and, 
as  it  were,  the  Magna  Charta  of  this  branch  of  the  law.  This 
question  arose  soon  after  executory  devises  were  first  taken 
notice  of,  which  was  iu  the  reign  of  Queen  Elizabeth,  and 
that  doctrine  has  never  been  since  doubted  by  the  Courts  of 
Law.  But  the  defendant's  counsel  has  attempted  to  distin- 
guish this  case  from  that  of  Pells  v.  Brown  (a),  because 
there  the  words  are,  '  if  Thomas  (the  first  devisee)  died 
without  issue,  living  William,  his  brother/  but  it  is  to  be 
observed,  that  there  are  words  in  this  case  {Porter  v.  Brad- 
ley (b))  equivalent  to  those,  namely,  '  if  P.  Dobin  shall  die 
leaving  no  issue  behind  him.9  If,  indeed,  only  the  first 
words,  leaving  no  issue,  had  been  used,  they,  according  to 
the  opinion  of  Lord  Macclesfield,  in  Forth  v.  Chapman  (c), 
must  be  restrained  to  mean  '  leaving  issue  at  the  time  of  his 
death.'    But  it  is  contended  that  rule  is  confined  to  chattel 


(a)  Cm.  Jac.  590. 
(t)  3  T.  R.  143. 


(c)  1  P.  Wms.  663. 


Hilar?  t£rm,  i  Vict. 

interests  only;  yet  it  would  be  very  strange  if  those  words 
had  a  different  meaning,  when  applied  to  real  and  personal 
property.  If  such  a  distinction  existed  in  the  law,  it  cer- 
tainly would  not  agree  with  the  rule,  lex  plus  laudatur 
quando  ratione  probatur;  but  it  is  not  founded  in  law;  and 
there  are  even  additional  words  in  this  case,  '  leaving  issue 
behind  him/  which  necessarily  import  that  the  testator 
meant  at  the  time  of  his  son's  death.  The  subsequent 
parts  of  the  will  also  convey  the  same  idea;"  and  then  he 
states  the  other  parts  of  the  will.  The  Court  of  King's 
Bench  certified  to  the  Court  of  Chancery,  that  P.  Dobin 
took  an  estate  in  fee-simple,  in  the  premises  above  devised 
to  him ;  but  as  Philip  died  without  issue  living  at  the  time 
of  his  death,  they  were  of  opinion  that  the  further  disposi- 
tion made  by  the  testator  in  that  event,  was  good  by  way  of 
executory  devise.  In  Roe  d.  Sheers  v.  Jeffery(a),  the  tes- 
tator devised  the  premises  in  question  to  his  wife  for  life, 
after  her  decease  to  his  daughter  for  life,  after  her  death  to  bis 
grandson  and  his  heirs  for  ever;  "  but  in  case  his  grandson 
should  depart  this  life  and  leave  no  issue,  then  that  the 
premises  should  be  and  remain  unto  the  three  daughters  of 
W.  M.  Frutre/l,  or  the  survivor  or  survivors  of  them,  to  be 
equally  divided  betwixt  them,  share  and  share  alike."  The 
question  was,  whether  the  grandson  took  an  estate  tail,  or 
an  estate  in  fee,  with  an  executory  devise  over.  Lord  Ken- 
yon  made  the  same  remarks  as  in  Porter  v.  Bradley  (A), 
that  it  was  not  reconcileable  with  reason,  that  the  same 
words  should  receive  one  construction  as  applied  to  one 
species  of  property,  and  another  as  to  another;  but  be 
added  that,  if  it  bad  become  a  settled  rule  of  property,  it 
might  be  dangerous  to  overturn  it.  The  case  stood  over, 
and  Lord  Kenyon,  in  giving  the  judgment  of  the  Court,  said 
that,  on  looking  through  the  whole  of  the  will,  the  Court 
had  no  doubt  but  the  testator  meant  that  the  dying  without 
issue  was  confined  to  a  failure  of  issue  at  the  death  of  the 


(«)  T  T.  R.  589. 
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1888.      firot  taker;  for  the  persons  to  whom  it  was  given  over  were 
then  in  existence,  and  life  estates  only  were  giveu  to  them, 
.  and  thus  there  was  no  doubt  about  the  testator's  intention; 

C  a  dog  an  alMj  it  was  held  that  the  devise  over  was  a  good  executory 
Ewart.  devise.  In  Dot  d.  Barnfield  v.  Wetton  (a),  the  testator  de- 
vised the  premises  in  question  to  his  wife  for  her  life,  and 
after  her  death  his  freehold  and  leasehold  premises  to 
Thomas  Barnfield,  his  heirs,  executors  and  administrators, 
upon  trust  to  permit  his  son  John  to  take  the  rents  and 
profits  for  bis  life,  and  after  his  death,  upon  trust  for  all  the 
sons  and  daughters  of  his  son  John,  and  their  heirs;  and 
after  the  death  of  his  wife,  he  devised  his  copyhold  pre- 
mises to  his  daughter  Susannah,  her  heirs  aud  assigns  for 
ever;  "  but  if  his  daughter  should  happen  to  die  leaving  no 
child  or  children,  lawful  issue  of  her  body,  living  at  the  time 
of  her  death,"  then  he  devised  the  premises  to  Francis 
Barnfield  and  his  heirs,  upon  trust,  &c.  It  was  held  to  be 
an  executory  devise,  and  it  seems  quite  clear  it  must  be  so, 
because  the  dying  without  issue  was  limited  to  the  life  of 
Susannah  the  daughter,  and  therefore  fell  within  the  case 
of  Pells  v.  Brown  (6),  and  other  similar  cases.  In  the  case 
of  Crooke  v.  De  Vandes(c),  Lord  Eldon  thus  expresses 
himself,  p.  203,  "  When  I  read  the  case  of  Porter  v.  Brad- 
ley(d),  speaking  with  all  due  deference  to  the  learned  judge 
who  expressed  that  dictum,  it  appeared  to  me  that  it  went 
to  shake  settled  rules  to  their  foundation.  I  had  heard  the 
case  of  Forth  v.  Chapman  (e)  cited  for  years,  and  repeatedly 
by  Lord Kenyon  himself,  as  not  to  be  shaken;  and  if  Porter 
v.  Bradley  (d)  has  not  since  been  disturbed  in  the  Court  of 
King's  Bench,  upon  the  principles  expressed  by  Lord 
Alvanley,  in  Campbell  v.  Campbell  (f),  against  shaking  set- 
tled rules,  I  will  not  add  to  the  authority  of  that  decision.'' 
In  Elton  v.  Eason  (g),  Sir  William  Grant,  the  Master  of 

(«)  2  B.  fc  P.  324.  (e)  1  P.  Wms.  668. 

(b)  Cro.  Jac.  590.  (/)  4  Bro.  C.  C.  15. 

(c)  9  Vcs.  197.  (g)  19  Ves.  73. 
(<0  3  T.  R.  143. 
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the  Rolls,  thus  begins  his  judgment—"  There  is  no  reasou  1838. 
why  the  same  words  may  not  be  differently  construed,  when 
they  apply  to  different  descriptions  of  property,  governed  d. 
by  different  rules."  And  in  another  part  he  says,  "  The  Cadogan 
case  of  Crooke  v.  De  Vandes(a),  in  which  the  Lord  Chan-  Ewart. 
cellor  expresses  his  opinion  very  strongly  in  favour  of  the 
distinction  in  Forth  v.  Chapman  (6),  (and  Lord  Hardwicke 
has  repeatedly  recognized  it),  appears  to  be  just  as  strong 
as  this/'  After  these  remarks  of  Lord  Eldon  and  Sir  Wil- 
liam Grant,  we  cannot  consider  the  case  of  Porter  v. 
Bradley  (c)  to  have  overturned  the  case  of  Forth  v.  Chap- 
man (6),  and  the  more  so  as  since  that  case  there  have  been 
the  two  cases  of  Tenny  d.  Agar  v.  Agar(d)  and  Dansey  v. 
Griffiths  (e)  in  this  Court  (above  cited),  directly  the  other 
way;  and  if  the  case  of  Porter  v.  Bradley  (c)  be  supportable 
at  all,  it  can  only  be  on  the  ground  of  the  words  behind 
him  being  introduced  after  the  words  "  leaving  no  issue," 
and  which  distinction  is  observed  upon  by  Mr.  Justice  Le 
Blanc,  in  bis  judgment  in  Tenny  d.  Agar  v.  Agar(d)\  and 
with  regard  to  Roe  d.  Sheers  v.  Jefery  (/),  that  case,  if  sup- 
portable at  all,  can  only  be  so  on  the  ground  of  the  devise 
over  being  of  life  estates.  In  Baron  v.  Salter  (g),  Sir  W. 
Grant  says,  u  In  Roe  v.  Jefery  (f)  the  devise  over  was 
only  of  life  estates,  and  on  that  account  Lord  Kenyon  com- 
pared it  to  Pells  v.  Brown  (A)."  We  have  made  these  re- 
marks as  applicable  to  the  words  of  the  will,  as  we  do  not 
think  that  there  are  any  parts  of  it,  which  shew  any  intention 
to  be  inferred  different  from  what  the  words  import  in  their 
general  legal  signification.  And  upon  the  whole  we  come 
to  the  conclusion,  that,  as  the  case  originally  stood,  the 
daughter  Isabella  took  an  estate  tail.  If  indeed  the  words 
of  the  will  had  been  11  but  in  case  it  should  happen  that  my 
said  daughter  Isabella  depart  this  life  before  she  shall  attain  the 

(a)  9  Vcs.  197.  (e)  4  M.  &  S.  61. 

(6)  1  P.  Wma.  663.  (/)  7  T.  R.  589. 

(c)  3  T.  R.  143,  (g)  17  Ves.  483. 
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ag*  of  twenty-five  years,  and  without  leaving  issue  lawfully 
begotten,"  the  addition  of  the  words  "  before  she  shall  attain 
the  age  of  twenty  five  years  and"  might  have  varied  the 
case,  and  it  might  be  contended  that  these  words  would 
make  it  a  dying  without  leaving  issue  living  at  the  time  of 
the  death,  before  twenty-five.  However,  there  are  not  any 
similar  words  in  the  will,  and  the  former  part  of  the  will 
does  not  import  them,  for  though  Isabella  is  not  to  enter 
into  the  receipt  of  the  rents  and  profits  till  she  attained  the 
age  of  twenty-five  years,  yet  the  devise  over  is  not  to  depend 
at  all  upon  her  dying  under  that  age,  but  on  her  leaving 
issue ;  and  it  is  not  necessary  to  consider  the  cases  referred 
to  in  the  argument  on  that  point.  When  the  age  to  which 
a  person  is  to  attain,  and  the  dying  without  issue,  are  to  form 
the  basis  of  the  devise  over,  sometimes  the  word  and  is 
mentioned,  and  at  other  times  the  word  or,  and  the  reason- 
ing is  formed  upon  those  words.  But  here  is  the  total 
absence  of  one  of  the  branches. 

So  far  we  have  commented  upon  the  will  as  origiually 
set  out  in  the  case.  But  the  Court,  when  this  case  was 
first  begun  to  be  argued,  directed  the  whole  will  to  be  intro- 
duced into  and  form  part  of  the  case.  And  by  the  will  as 
fully  set  out,  after  bequeathing  his  household  furniture, 
&c.  to  his  wife,  he  gives  the  residue  of  his  personal  estate 
to  his  trustees  in  trust  to  apply  it  in  payment  of  his 
debts,  and  then  to  invest  the  surplus  in  securities  at 
interest,  and  to  pay  the  interest  to  his  wife  for  her  life  or 
during  widowhood ;  and  afterwards  to  apply  it,  or  a  suffi- 
cient portion  of  it,  to  the  maintenance  and  support  of 
bis  daughter  until  she  shall  attain  the  age  of  twenty-five 
years,  and  when  she  shall  attain  that  age  then  to  pay  the 
principal  and  unapplied  interest  to  her;  but  in  case  his 
said  daughter  should  happen  to  die  before  having  attained 
twenty-five  years  of  age  leaving  lawful  issue,  then  in  trust  to 
pay  the  same  to  such  issue,  share  and  share  alike  if  more 
than  one,  as  soon  as  they  should  respectively  attain  their  ages 
of  twenty-one  years,  and  to  pay  the  interest  towards  their 
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maintenance,  education,  and  support  in  the  meantime  :  but 
in  case  his  said  daughter  should  happen  to  die  under  that 
age  and  without  leaving  lawful  issue,  then  he  gave  and  be* 
queathed  the  whole  of  such  surplus  of  his  personal  estate 
and  effects  unto  the  said  Major  Wm.  Hodgson  and  his  na- 
tural daughter  Jane  Dalston  Hodgson,  in  equal  shares,  share 
and  share  alike.  It  will  be  seen  by  this,  that  the  testator 
makes  a  provision  as  to  his  daughter  dying  under  twenty-* 
five  years  of  age,  and  without  leaving  issue,  which  shews 
that  he  knew  what  would  be  the  effect  of  those  words  ;  and 
therefore  from  his  silence  when  he  comes  to  the  limitation 
of  the  real  estate,  where  no  such  words,  or  any  words  of 
similar  import,  are  introduced,  it  seems  to  follow  that  he  did 
not  mean  that  they  should  be  taken  into  consideration,  and 
that  the  words  must  speak  for  themselves  according  to  their 
general  legal  import;  and  therefore  the  objection  to  the 
same  words  being  construed  in  two  different  senses  as  to  real 
and  personal  estate,  does  not  apply  to  the  present  will.  It 
has  been  argued  in  one  of  the  former  cases  (Dansey  v. 
Griffith  (a)),  that  in  Forth  v.  Chapman  (b),  and  most  of  the 
other  cases  cited  as  to  this  point,  where  the  subsequent 
words,  on  which  the  remainder  over  was  limited,  were  held  to 
give  an  estate  tail  to  the  first  taker,  that  the  estate  was  limited 
to  the  first  taker  indefinitely,  and  not  by  words  of  inherit- 
ance. But  notwithstanding  this,  the  Court  held  in  that 
case,  that  the  first  taker  had  an  estate  tail ;  and  in  several 
of  the  cases  above  cited  there  were  words  of  inheritance  in 
the  estate  of  the  first  taker,  and  the  Courts  have  never  gone 
upon  any  distinction  of  that  sort.  And  upon  the  whole  we 
come  to  the  conclusion,  that  the  daughter  Isabella  took  an 
estate  tail.  Then  assuming  that  Isabella  took  an  estate  tail, 
another  question  is,  whether  the  estate  tail  be  vested  in  her 
before  she  attains  the  age  of  twenty-five  years.  In  Boras- 
ton's  case(c),  the  testator  devised  to  Thomas  A  mery  and 
his  wife  the  premises  in  question  for  eight  years,  and  after 


(«)  4  M.  &  S.  61. 
(6)  1  P.  Wins.  663. 


(c)  3  Rep.  19. 
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the  said  term  to  remain  to  his  executors  until  his  sou  Hugh 
Boraston  should  attain  his  age  of  twenty-one  years,  and  the 
mesne  profits  "  to  be  employed  by  my  executors  towards 
the  performance  of  my  will ;  and  when  the  said  Hugh  should 
attain  the  age  of  twenty-one  years,  then  I  will  that  he  shall 
enjoy  the  premises  to  him  and  his  heirs  for  ever."  Hugh 
Boraston  died  at  the  age  of  nine  years.  The  Court  said, 
"  the  case  at  bar  was  no  other  in  effect  but  that  a  man  de- 
vises his  lands  to  his  executors  [for  the  payment  of  his  debts] 
until  his  son  shall  have  come  to  his  full  age  of  twenty-one 
years,  remainder  to  his  son  in  fee ;  for  although  these  are 
adverbs  of  time, '  when  &c/  and  '  then  &c./  yet  they  do  not 
amount  to  make  any  thing  precede  the  settling  the  remain- 
der, no  more  than  in  the  common  case."  In  Mansfield  v. 
Dugard(a)  the  testator  devised  to  his  wife  till  his  son  should 
attain  the  age  of  twenty-one  years,  and  when  his  son  should 
attain  the  age  of  twenty-one  years,  then  to  his  son  and  his 
heirs ;  his  son  died  at  the  age  of  thirteen  years,  and  it  was 
held,  that  the  wife's  estate  determined  at  his  decease,  and 
that  the  remainder  vested  in  the  son  upon  the  testator's  death, 
and  did  not  expect  the  contingency  of  his  attaining  twenty- 
one  years.  In  Goodtitle  d.  Hayward  v.  Whitby(b),  the  tes- 
tator devised  the  premises  in  question  to  trustees  and  their 
heirs  in  trust  to  lay  out  the  rents  and  profits  for  the  main- 
tenance of  his  nephews  during  their  minority,  and  when  and 
as  they  should  attain  their  ages  of  twenty-one  years  to  remain 
to  them  and  their  heirs  ;  it  was  held  that  the  nephews  took 
the  fee  immediately.  In  Denn  d.  Satterthwaite  v.  Satter- 
thwaite (c)9  Clement  Satterthwaite  devised  the  premises  to 
'William  Satterthwaite,  his  fourth  son,  for  the  use  of  William 
Satterthwaite,  the'son  of  the  said  William,  for  his  maintenance 
and  education  till  he  attained  the  age  of  twenty-one  years ; 
after  which  he  devised  the  same  to  William  Satterthwaite, 
the  grandson,  and  his  heirs.  The  Court  was  clear  that 
William,  the  father,  was  only  in  the  nature  of  a  guardian  to 
William,  his  son,  and  that  the  fee-simple  vested  instantly  in 

(a)  1  Eq.  Ca.  Abr.  195.  (c)  1  W.  Black.  519. 

(b)  1  Burr.  228. 
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William,  the  son.  In  Doe  d.  Wheedon  v.  Lea  (a),  the  tes- 
tator devised  the  premises  to  Thomas  Lea  and  Edward  John- 
stone, their  heirs  and  assigns,  to  hold  to  them  and  their  heirs 
until  Michael  Lea,  then  an  infant  of  thirteen  years  of  age, 
should  attain  the  age  of  twenty-one  years,  on  condition  that 
they  should,  out  of  the  rents  and  profits,  during  all  that  time 
keep  the  buildings  in  repair.  Also  he  devised  to  the  said 
Michael  Lea,  his  heirs  and  assigns  for  ever,  when  and  so  soon 
as  he  should  attain  his  age  of  twenty-four  years,  (he  premises 
in  question,  and  directed  the  trustees  to  surrender  the  pre- 
mises accordingly.  Michael  Lea  attained  the  age  of  twenty- 
one  years,  but  died  under  the  age  of  twenty-four  years. 
Lord  Kenyon  said,  "  the  only  question  is,  whether  in  the 
event  of  Michael  Lea  dying  before  he  attained  the  age  of 
twenty-four  years,  this  was  a  vested  interest  in  him  descendi- 
ble to  his  heir  at  law :  and  I  conceive  there  can  be  no  doubt 
on  this  question.  It  has  been  argued  that  it  depended  on 
a  condition  precedent,  and  that,  that  not  having  happened, 
the  estate  never  vested  in  Michael  Lea.  And  certainly  the 
consequence  contended  for  would  follow,  if  this  were  a 
condition  precedent.  The  only  case  cited  in  support  of 
it  is  that  of  Brownwood  v.  Edwards(b);  but  it  must  be 
remembered  the  words  there  are  very  different  from  the 
present.  There  it  was  if  he  should  attain  the  age  of  twenty- 
one  years;  but  the  words  in  this  case  only  denote  the 
time  when  the  beneficial  interest  was  to  arise."  The  other 
two  judges  in  Court,  Mr.  Justice  Ashhurst  and  Mr.  Justice 
Grose,  gave  their  opinion  to  the  same  effect.  There  is  also 
on  this  point  the  case  of  Doe  d.  Morris  v.  Underdown  (c). 
We  think  these  cases  quite  sufficient  to  shew  that  the  estate 
tail  of  Isabella  was  vested  on  the  death  of  the  testator,  her 
mother  having  died  in  his  life-time.  We  may  here  observe, 
that  this  question  as  to  the  effect  of  dying  without  issue 
may  perhaps  be  now  agitated  for  the  last  time  ;  for  by  the 
act  7  Will.  4  and  1  Victoria,  c.  26,  s.  QQ,  which  takes 
effect  at  the  beginning  of  this  year,  all  these  expressions  of 

(o)  3T.R.41.  (c)  Willes,293. 

\b)  2  Ves.  243. 
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"  die  without  issue,"  or  u  die  without  leaving  issue,"  or 
any  other  words  which  may  import  a  failure  of  issue,  shall 
be  construed  to  mean  a  want  or  failure  of  issue  in  the  life- 
time of  the  party,  and  therefore  the  fifty-seven  cases  alluded 
to  by  Lord  Ellenborough,  in  Doe  v.  Ellis  (a),  as  having  been 
mentioned  by  Lord  Thurlow  in  Biggs  v.  Beasley(b),  as  having 
occurred  on  this  head,  as  well  as  several  others  since  that 
time,  may  be  considered  as  out  of  our  reports,  except  as  to 
wills  made  before  the  present  year. 

The  second  question  is,  assuming  Isabella  to  have  a  vested 
estate  tail,  whether  the  recovery  suffered  by  her  was  sufficient 
to  bar  the  estate  tail ;  and  for  that  it  is  necessary  to  consider 
what  estate  the  trustees  took  under  the  will.  This  Court 
had  occasion  a  short  time  ago  to  consider  the  question,  what 
estate  trustees  took  under  a  will  in  the  case  of  Doe  d.  Shelley 
v.  Edlin(c),  in  which  the  rule  laid  down  by  Mr.  Justice  Bay- 
ley  and  Mr.  Justice  Holroyd,  in  Player  v.  Nicholl$(d),  was 
cited,  where  Mr.  Justice  Bay  ley  says  "  that  it  may  be  laid 
down  as  a  general  rule,  that  where  an  estate  is  devised  to 
trustees  for  particular  purposes,  the  legal  estate  is  vested  in 
them  as  long  as  the  execution  of  the  trust  requires  it,  and  no 
longer;  and,  therefore,  as  soon  as  the  trusts  are  satisfied,  it 
will  vest  in  the  person  beneficially  entitled  to  it;"  and  Mr. 
Justice  Holroyd,  in  the  same  case,  says  "  that  a  trust  estate 
is  not  to  continue  beyond  the  period  required  for  the  pur- 
poses of  the  trust."  But  the  Court  goes  on  to  say  that,  "  if 
the  rules  above  mentioned,  as  laid  down  by  these  judges,  be 
confined  so  as  to  say  that  the  trustees  originally  take  only 
that  quantity  of  interest  which  the  purposes  of  the  trust  re- 
quire, as  far  as  is  expressed  by  the  words  used  in  the  instru- 
ment itself,  or  by  the  apparent  intention  of  the  maker  of 
the  instrument,  consistent  with  the  language  of  it,  then  we 
admit  the  rule  to  be  correct ;  but  if  it  be  meant  to  apply  to 
all  cases  in  general  where  the  trusts  are  no  longer  capable 
of  being  carried  into  effect,  but  yet  the  instrument,  by  the 
legal  construction  of  it,  already  gave  an  estate  which  might 

(a)  9  East,  382.  (c)  4  A.  &  E.  582. 

(b)  l  Bro.  Cb.  Cases,  190.  (d)  1  B.  &  C.  336. 


HILARY  TERM,  I  VICT. 

continue  for  a  longer  period  than  that  during  which  the 
objects  of  the  trusts  had  an  actual  existence,  then  that,  in 
my  mind,  will  admit  of  a  different  consideration.  I  admit 
that  for  a  great  number  of  years  past  the  Courts  have  held 
that  trustees  take  that  quantity  of  interest  which  the  pur- 
poses of  the  trust  require :  and  the  question  is,  not  whether 
the  maker  of  the  instrument  has  used  words  of  limitation, 
or  expressions  adequate  to  convey  an  estate  of  inheritance, 
but  whether  the  exigencies  of  the  trust  require  a  fee  or  can 
be  satisfied  by  a  less  estate." 

We  acquiesce  in  what  the  Court  there  said,  and  we  will  now 
consider  what  estate  the  trustees  took  under  the  will,  as  qua- 
lified by  the  rule  laid  down  in  that  case.  The  first  thing  to 
notice  is  the  interest  they  took  before  Isabella  attained  her 
age  of  twenty-five  years.  That  was  only  an  estate  for  years, 
determinable  upon  her  attaining  that  age  or  dying  before;  and 
that  was  not  a  freehold  but  a  term  of  years,  and  it  would 
not  prevent  Isabella  from  suffering  a  recovery,  as  she  had 
the  first  immediate  estate  of  freehold,  and  as  the  devise  to 
her  gave  her  the  legal  estate.  As  far  as  the  mere  devise  to 
her  went,  that  would  be  a  legal  recovery.  Another  trust 
imposed  upon  the  trustees  by  the  will  is,  to  pay  the  rents 
and  profits  of  the  estate  to  the  wife  of  the  testator  for  her 
life  or  during  her  widowhood.  That  would  give  them  a 
freehold  interest  in  the  estate ;  but  as  she  died  in  the  life- 
time of  the  testator  it  never  took  effect,  and  as  the  duration 
of  their  estate  for  that  purpose  is  limited  by  the  will,  it 
would  fall  within  the  general  rule,  that  the  object  ceasing, 
the  estate  of  the  trustees  ceases  also.  We  do  not  enter 
into  any  consideration  whether  the  words  in  the  will  would 
give  the  legal  estate  to  the  trustees  ;  if  they  did  not  the  wife 
of  the  testator  would  have  had  the  legal  estate,  but  the  estate 
being  gone  altogether  it  is  no  objection  to  the  recovery. 

The  next  thing  is  the  annuity  to  Jane  Dalston  Hodgson. 
If  an  annuity  be  left  charged  upon  the  real  estate,  and  the 
estate  be  devised  to  trustees,  that  alone  does  not  give  the 
legal  estate  to  the  trustees ;  but  if  they  are  directed  to  pay 
vol.  in.  Q 
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1838.       the  annuity,  then  they  have  the  legal  estate  for  that  pur- 
^"^^     pose.    This  is  fully  illustrated  by  Lord  Alvardey  in  Kew- 
d.         rick  v.  Lord  William  Beauclerk  (a).    As  to  payment,  debts 
Cadooan     an(j  annuitiea  stand  upon  the  same  footing.    And  then  in- 
Ewart.     asmuch  as  the  will  directs  the  trustees  to  pay  the  annuity, 
there  appears  to  be  an  estate  of  freehold  in  the  trustees 
which  precedes  the  estate  of  Isabella,  the  daughter,  and 
consequently  would  prevent  her  suffering  a  valid  recovery. 

The  next  trust  to  be  noticed  is,  that  the  trustees  are  to 
sell  to  pay  debts,  in  case  of  deficiency  of  the  personal 
estate.  It  appears  from  the  case  that  there  was  such  defi- 
ciency ;  consequently  the  trustees  had  an  estate  in  fee  to  en- 
able them  to  sell,  and  they  have,  in  fact,  sold  part  of  the 
estates  accordingly,  and  I  presume  (though  it  is  not  so  stated 
in  the  case)  that  they  have  sold  enough  to  pay  the  debts,  and 
that  therefore  there  does  not  remain  any  thing  more  to  be 
done  by  them  in  that  respect.  Then  a  question  arises, 
whether,  as  the  object  of  that  part  of  the  trust  has  been 
performed,  there  was  any  estate  remaining  in  the  trustees 
which  had  been  created  for  the  purposes  of  this  trust.  It 
might  appear,  according  to  the  case  of  Player  v.  Nicholls  (A), 
that  the  object  of  the  trust  being  performed  the  estate  of 
the  trustees  in  fee* aim  pie  should  cease  also  :  but  inasmuch 
as  the  power  of  the  trustees  as  to  this  arose  upon  a  con- 
tingency, and  that  contingency  has  happened,  they  had  a 
full  power  to  sell  any  part  of  the  premises ;  and  then,  as  the 
will  does  not  confine  their  power  to  sell  so  much  as  should 
be  sufficient  to  pay  the  debts,  and  also  as  there  is  no  devise 
over  of  such  parts  as  should  remain  unsold,  we  are  of 
opinion  that  the  trustees  retained  the  fee-simple  created  by 
the  will  in  the  whole  of  the  estates  of  the  testator,  accord- 
ing to  the  qualification  of  the  rule  in  Doe  d.  Shelley  v.  Ed- 
lin  (c).  It  is  true  that  the  beginning  of  the  language  of  the 
power  to  sell  says,  "  any  part"  of  the  estate,  and  does  not 
say  "  the  whole  or  any  part/'  but  the  latter  part  of  the 

(a)  3  B.  &  P.  178.  (c)  4  A.  &  E.  582. 

(6)  1  B.  &  C.  S36. 
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power  says,  "  the  said  premises  or  any  part  thereof,"  and  we  1838. 
think  the  legal  effect  of  this,  taken  altogether,  is  to  extend 
the  power  over  the  whole.    The  case  of  Warter  v.  Hutch-  d. 
ings  (a)  was,  in  some  respects,  the  same  as  to  limitations  as  Cadooam 
the  present ;  and  though  there  was  a  devise  in  fee  to  the  Ewart. 
trustees,  this  Court  held  they  only  took  a  chattel  interest; 
but  the  limitations  were  very  complicated,  and  we  consider 
the  decision  as  having  turned  on  the  particular  circumstances, 
and  not  on  the  general  point  of  the  trustees  taking  the  fee ; 
and  we  do  not  think  that  case  sufficient  to  vary  what  we  con- 
sider the  general  principle,  so  as  to  give  a  chattel  interest 
only  to  the  trustees. 

Then  as  the  trustees,  in  our  opiuion,  have  a  general  fee- 
simple  in  the  whole  of  the  estate,  it  is  to  be  considered  how 
that  affects  the  recovery ;  and  upon  that  we  think  such  fee- 
simple  absorbs  the  freehold  which  they  had  for  the  payment 
of  the  annuity  to  Jane  Dalston  Hodgson,  though  not  as  a 
regular  merger,  and  that  the  case  is  to  be  considered  as 
upon  the  estate  in  fee  being  in  the  trustees.  We  think 
that  they  have  the  legal  estate  in  fee,  and  that  Isabella  has 
an  equitable  estate  in  tail;  and  therefore  she  may  suffer  an 
equitable  recovery,  which  will  have  the  effect  of  barring  all 
equitable  remainders  over,  though  it  would  not  bar  legal 
remainders.  Then,  is  the  remainder  to  the  lessor  of  the 
plaintiff  and  Jane  Dalston  Hodgson  a  legal  or  an  equitable 
remainder  ?  We  are  of  opinion  that  it  is  an  equitable  re- 
mainder. It  is  of  the  same  quality  in  that  respect  as  the 
estate  to  Isabella;  the  trustees  have  the  legal  estate,  and 
therefore  the  remainder  over  is  barred. 

We  are  of  opinion  therefore  that  the  lessor  of  the  plain* 
tiff  is  not  entitled  to  recover,  and  the  judgment  will  be 
entered  as  agreed  in  the  case. 

Judgment  for  the  defendant. 
(a)l  B.&C.791. 

END  OF  HILARY  TERM. 
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The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.J.        Patteson  J. 

LlTTLEDALE  J.  COLERIDGE  J. 


In  the  Bail  Court, 
Williams  J. 


Thursday,.  Field  and  another  v.  Joseph  Robins. 

April  \9th. 

The  plaintiffs  DEBT  on  bond  for  2000/.,  bearing  date  April  19th,  1822, 
onTof  two      aQd  given  by  the  defendant  to  the  plaintiffs,  to  indemnify 

obligors  to  a    them  from  liability  in  respect  of  a  bond  given  by  them  to 

joint  and  seve-  .  . 

Val  indemnity  the  Crown,  as  sureties  for  the  defendant's  duly  discharging 

bond,  after  de-  ^  cjutjeg  as  storekeeper  to  the  ordnance.  The  breach  as- 
claration,  but     #  r 

while  the  da-   signed  was,  that  the  defendant  had  not  indemnified  the 

ITdfquidated,   plaiiitiflfs.    On  oyer,  the  bond  appeared  to  be  the  joint  and 

accepted  from  several  bond  of  the  defendant  and  James  Robins.  Plea, 

stating  it  in  a   that  after  forfeiture  of  the  bond,  and  while  the  damages 

receipt  to  have  were  unliquidated,  and  before  the  commencement  of  this 
been  accept-  * 

ed  in  discharge  suit,  Joseph  Robins  had  paid  215/.  to  the  plaintiffs  in 

of  the  damages  8atisfaction  of  lhe  breaches  of  the  said  bond,  and  that 

and  costs  in  #  ... 

that  action.     plaintiffs  accepted  the  said  sum  in  satisfaction  as  afore- 

JfterwlTrds  ^8  sa^*  Tne  replication  traversed  the  above  allegations  in 
brought  ano-     |]ie  pjea# 

ther  action  on  •  i  .   *      ¥  r%    *  i     ▼  , 

the  same  bond     At  the  trial  before  Lord  Denman  C.  J.,  at  the  London 

otherob^gor  8*tt,n8s  a^ter  'ast  Hilary  term,  it  appeared  that  a  previous 
and  recovered  action  had  been  brought  against  James  Robins  on  the  same 

W9at\A$°Ud.  bond,  a"d  tnat  after  declaration  a  settlement  had  been  come 
The  Court 

held,  that  the  composition  in  the  former  action  was  not  a  discharge  of  the  whole  damages 
on  the  bond,  and  refused  to  set  aside  the  verdict. 
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to  by  his  paying  the  plaintiff's  215/.;  and  that  they  there- 
upon gave  him  the  following  receipt : — 

Received  of  James  Robim  the  sum  of  215/.,  being  the 
amount  which  we  have  agreed  to  accept  in  discharge  of  the 
damages  and  costs  in  this  action. 

(Signed)  George  Field, 
J.  P.  Hayler." 
For  the  defendant  it  was  contended,  that  the  above  settle- 
ment with  one  of  the  obligors  must  be  taken  as  a  settlement 
of  the  entire  cause  of  action,  in  respect  of  which  they  were 
both  liable.  For  the  plaintiff",  Walters  v.  Smith  {a)  was 
cited.  The  jury,  under  the  direction  of  his  lordship,  re- 
turned a  verdict  for  the  plaintiffs  for  the  amount  to  which 
they  proved  themselves  damnified,  1098/.  14s.  lid.,  but 
leave  was  given  to  move  to  enter  the  verdict  for  the  de- 
fendant. 


227 

1838. 

Field 
and  another 
v. 

Robins. 


Sir  F.  Pollock  now  moved  to  enter  the  verdict  accord- 
ingly.   Watters  v.  Smith  (a),  which  was  cited  for  the  plain- 
tiff at  the  trial,  differs  essentially  from  the  present  case. 
There,  a  joint  contractor  with  the  defendant,  who  had  been 
sued  alone  for  a  debt  actually  due  by  them  to  the  plaintiff*, 
compromised  the  action  against  himself  by  paying  part  of 
the  debt  and  the  costs,  and  it  was  held  that  this  composition 
did  not  operate  as  a  discharge  of  the  whole  debt,  so  as  to 
afford  any  defence  to  the  defendant  in  the  subsequent  ac- 
tion.   But  in  that  case  the  sum  paid  was  intended  to  satisfy 
nothing  beyond  the  proportion  for  which  the  particular  party 
paying  it  was  liable ;  it  was  accepted  on  that  understanding, 
and  the  debt  was  actually  due  at  the  time.    But  here 
215/.  was  paid  while  the  damages  were  unliquidated;  no 
debt  was  therefore  in  existence. 


Per  Curiam  (b). — It  is  not  because  the  case  cited  for  the 
plaintiff  falls  short  of  the  mark,  that  we  are  therefore  to 

(a)  2  B.  &  Ad.  889.  tledalt,  Patteson,  and  Coleridge 

(6)  Lord  Dtnthan  C.  J.f  Lih  J*. 
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say  the  defendant  is  entitled  to  succeed,  for  the  onus  lay 
upon  him  to  shew  affirmatively  that  the  composition  in  the 
former  suit  was  taken  as  a  settlement  of  the  entire  cause  of 
action ;  a  thing  not  very  probable,  if  considered  with  refer- 
ence either  to  the  proportion  which  the  sum  paid  bears  to 
the  amount  of  the  whole  damages,  or  to  the  very  language 
of  the  receipt  itself. 

Rule  refused. 


Friday, 
April  20th. 

A  devise  is 
sufficiently 
signed  within 
the  5th  section 
of  the  Statute 
of  Frauds,  by 
the  devisor 
putting  his 
mark,  instead 
of  signing  his 
name  to  it, 
although  he 
was  an  edu- 
cated person 
and  able  to 
write  well. 


Taylor  v.  Dening  and  others. 

Trespass  for  breaking  the  plaintiff's  close  and  cutting 
down  trees.  Plea, — Liberum  tenementum  in  the  defendant, 
Dening,  and  that  the  others  entered  as  his  servants.  At  the 
trial  before  Lord  Denman  C.  J.,  at  the  last  Devonshire  spring 
assizes,  it  appeared  that  the  defendant  claimed  as  devisee 
of  one  John  Dening,  under  a  devise  dated  the  9th  January, 
1833,  which  was  alleged  by  the  plaintiff  to  have  been  revoked 
by  a  codicil  of  the  4th  December,  1835.  The  codicil  in 
question  was  duly  attested,  but  the  testator,  although  an 
educated  person,  and  able  to  write  well,  had  put  a  cross  as 
his  mark,  instead  of  signing  his  name  to  it.  It  appeared 
that  at  the  time  of  his  so  executing  the  codicil,  he  was  suf- 
fering from  paralysis,  so  that  he  would  have  had  great  diffi- 
culty in  writing,  btot  the  evidence  did  not  shew  that  it  would 
have  been  impossible  for  him  to  have  signed  his  name. 
For  the  defendant  it  was  contended,  that,  under  these  cir- 
cumstances, the  codicil  had  not  been  properly  signed  within 
the  5th  sect,  of  the  Statute  of  Frauds,  28  &  29  Car.  2 ;  but 
his  lordship  was  of  a  contrary  opinion,  and  directed  a  verdict 
for  the  plaintiff,  giving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 


F.  N.  Rogers  now  moved  accordingly.  It  is  singular  that 
there  is  no  case  to  be  found  which  establishes  that  the  mark, 
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even  of  an  illiterate  testator,  is  equivalent  to  siguing  within  the 
statute.  In  Lemayne  v.  Stanley  (a),  it  was  held,  that  a  will 
written  in  the  testator's  hand,  and  commencing  "  I,  John 
Stanley"  was  well  signed,  for  that  the  statute  does  not  say 
where  the  will  shall  be  signed.  Three  of  the  judges  in  that 
case,  Levinz  J.  dissenting,  further  intimated,  that  sealing  a 
will  would  be  a  good  signing,  for  that  signum  is  no  more 
than  a  mark,  and  that  sealing  is  a  sufficient  mark.  But  it 
was  afterwards  decided  in  Smith  v.  Evans  (6),  that  sealing 
is  not  sufficient,  on  the  ground  that,  if  it  were  held  to  be  so, 
it  would  be  very  easy  to  forge  any  man's  will  by  forging  the 
names  of  obscure  persons,  who  were  dead,  as  witnesses,  for 
there  would  be  no  occasion  to  forge  the  testator's  hand. 
Lord  Hardwicke  also,  in  Grayson  v.  Atkinson  (c),  and  Willes 
C.  J.  in  Ellis  v.  Smith  (d),  make  some  strong  observations 
upon  this  point;  and  in  Wright  v.Wakeford (e)  also  the  dis- 
tinction between  sealing  and  signing  is  referred  to.  If  then 
it  is  clear  from  the  authorities,  that  sealing  cannot  be  sub- 
stituted for  siguing,  k  fortiori  marking  cannot,  which  is  much 
less  formal  than  sealing.  It  appears  from  Harrison  v.  Har- 
rison (f)  and  Addy  v.  Grix  (g),  that  attestation  of  a  devise 
by  a  mark  is  good,  but  it  did  not  appear  in  those  cases  that 
the  witnesses  were  able  to  write.  The  testator  here  was  a 
literate  person,  and  the  evidence  at  the  trial  shewed  that  his 
illness  made  it  difficult,  but  not  impossible,  for  him  to  sign 
his  name.  The  statute  must  have  intended  that  a  man's 
will  should  be  evidenced  by  his  ordinary  mode  of  signature, 
whatever  that  may  be ;  the  testator's  ordinary  mode  here 
Was  by  writing  and  not  by  marking. 

Lord  Den man  C.  J.— We  ought  not  to  encourage  the 
slightest  doubt  on  this  question  by  granting  a  rule.  The 

(c)  3  Lev.  1;  &  C.  Freem.       (d)  1  Ves.jun.  13. 
538.  (c)  17  Ves.jun.  459. 

(6)  1  Wils.  313.  (/)  8  Ves.  jun.  185. 

(c)  *  Ves.  sen.  459.  (g)  8  Ves.  jun.  504. 
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disallowance  of  sealing  affords  no  inference  with  respect  to 
putting  a  mark ;  for  sealing  and  signing,  in  common  lan- 
guage, mean  very  different  things.  A  testator  has  always 
been  considered  to  have  satisfied  the  statute  by  putting  his 
mark  to  his  will,  and  if  his  mark  was  properly  verified,  I 
never  heard  of  any  inquiry  as  to  his  capacity  to  sign  his 
name.    We  have  no  doubt  on  the  question. 

Littledale  J. — Theword  "  signing"  is  used  in  the  statute 
now  under  consideration,  and  also  in  3  &,  4  An  tie,  c.  9,  and 
1 7  Geo.  3,  c.  30,  as  to  promissory  notes  and  bills  of  exchange 
of  small  amount,  the  putting  a  person's  mark  to  which  in- 
struments has  always  been  considered  sufficient.  Any  in- 
vestigation into  a  testator's  capacity  to  sign  his  name  would 
be  very  troublesome  and  very  dangerous,  for  it  is  difficult  to 
define  such  a  capacity.  A  man  may  not  be  able  to  sign  his 
name  at  all,  or  he  may  do  so  with  very  great  difficulty,  and 
after  all  not  do  it  legibly,  and  put  his  mark  to  save  trouble. 
In  this  case  the  testator  was  paralytic,  and  might  naturally 
find  it  inconvenient  to  sign  his  name. 

Patteson  J. — It  is  conceded  that  an  illiterate  testator 
may  satisfy  the  statute  by  putting  his  mark  to  his  will ;  but 
the  present  argument  would  throw  upon  the  Court  a  strange 
inquiry  in  all  cases  of  marksmen,  as  to  whether  they  could 
write  or  not.  I  do  not  see,  eveu  if  a  man  can  write  well,  why 
he  may  not  set  his  mark  to  his  will,  if  he  prefers  it,  instead 
of  signing  his  name. 

Coleridge  J. — I  should  be  very  sorry  if  our  decision 
were  to  introduce  any  laxity  in  the  practice  of  executing 
wills.  We  have,  however,  merely  to  construe  the  statute, 
and  are  bound  to  decide,  as  a  mere  matter  of  law,  whether 
markiug  is  signing.  No  distinction  is  suggested  in  the 
statute  between  learned  and  unlearned  persons  with  respect 
to  the  formalities  to  be  observed  in  the  execution  of  their 
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respective  wills ;  the  only  word  used  is  "  signing/'  which  1838; 
must  be  applicable  therefore  to  all  classes  of  persons. 


Taylor 
v. 


Rule  refused.  Df«\»a 
and  others. 


Ashby  v.  Minnett  and  others.  Friday, 

April  «0M. 

TRESPASS  for  taking  the  plaintiff's  goods.    Pleas  :    I,  Where  the 

not  guilty  ;  2,  that  the  goods  were  not  the  property  of  the  jjjj^^ 

plaintiff  modo  et  forma.  goocto  claimed 

At  the  trial,  at  the  last  Nottinghamshire  assizes,  before  fij^^8*16 

Liltledale  J.,  it  appeared  that  a  person  of  the  name  of  sheriff,  the 
T1  •  •  *  defendant,  on 

Brennan  being  indebted  to  various  persons,  and  amongst  a  pjea  i\wt 

others  to  the  defendants,  gave  a  cognovit  to  a  relative,  who  die  goods  are 

i  -  .    •   i  not  the  plain- 

was  also  one  of  his  creditors,  upon  which  judgment  was  tiff's,  may 

entered  up,  and  execution  issued  against  his  goods.   The  ^f^jj^f,!^ 
plaintiff,  to  assist  Brennan,  bought  the  goods  in  question  dalent,  and 
(which  consisted  of  a  grocer's  stock)  of  the  sheriff,  but  he  fondant  had 
did  not  remove  them  off  Bremiaris  premises,  aud  allowed  himself  8U]^ 
him  to  carry  on  his  business  of  grocer  as  before.    The  de-  goodTin 
fendants  then  proposed  to  shew  that  Minnett  had  taken  the  execution, 
goods  in  execution  under  a  judgment  against  Brennan. 
This  evidence  was  objected  to,  but  admitted  subject  to 
the  opinion  of  the  Court.    The  learned  judge  directed  the 
jury  to  say,  whether  the  sale  from  the  sheriff  to  the  plaintiff 
was  boiA  fide  or  not.   The  jury  found  the  first  issue  for 
the  plaintiff;  second,  that  the  sale  to  the  plaintiff  was 
fraudulent,  and  the  verdict  was  entered  for  the  defendant, 
with  leave  to  enter  it  for  the  plaintiff,  damages  100/.,  if  the 
defendant  was  not  at  liberty  to  prove  that  he  was  a  judg- 
ment creditor. 

T.  Hildyard,  on  a  previous  day  in  this  tei*m  (a),  moved 


(a)  April  19th,  before  Lord  Denman  C.  J.,  LittUdak,  Pattern,  add 
Coleridge  J  s. 


ASHBY 
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1838.  accordingly.  As  it  appeared  by  the  evidence  that  the  plain- 
tiff was  in  possession  of  these  goods,  which  he  bought  at 
the  sale  from  the  sheriff,  the  only  issue  at  the  trial  was 
and*  othere  Prove<*  ^or  *'ie  plaintiff*  On  the  record,  therefore,  the  de- 
fendant is  a  wrong-doer,  and  his  defence  that  the  sale  was 
fraudulent  should  have  been  pleaded.  In  Howell  v. 
White  (a),  PattesonJ.  ruled  expressly,  that  under  this  issue 
a  defence  like  the  present  should  be  pleaded  specially. 
[Patteso?i  J.  That  case  is  not  of  much  authority,  for  it 
was  a  ruling  at  nisi  prius  against  the  party  who  got  the 
verdict.  There  was  no  opportunity  therefore  of  having  it 
considered.  Lord  Denman  C.  J.  The  issue  the  defendant 
undertakes  to  prove  is,  that  the  goods  are  not  the  plaintiff's; 
how  can  that  be  done,  except  by  showing  that  they  are  the 
goods  of  himself  or  of  some  one  else  ?  Littledale  J.  If  this 
defence  was  not  evidence  under  this  issue,  what  plea  could 
you  frame  to  meet  the  case  ?]  A  plea  might  be  framed, 
probably  it  would  be  necessary  to  give  colour.  All  that  the 
second  plea  does  is  to  throw  upon  the  plaintiff  the  burden 
of  proving  a  primi  facie  title.  To  avoid  that  title  there 
should  have  been  a  special  plea. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  stated  the  opinion  of  the  Court 
to  be,  that  the  evidence  was  admissible. 

Rule  refused. 


(a)  1  Moo.  &  Rob.  400. 
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Barraclougii  and  others  p.  Johnson  and  others.  Apriteoth. 

TRESPASS  for  breaking  and  entering  the  plaintiffs'  close.     On  an  issue 
,t         °  •  ■      i.  *    i       -i  astoanghtof 

Fleas :  first,  not  guilty ;  second,  a  nght  of  way.  At  the  trial  wav,  a  docu- 

at  the  last  spring  assizes  at  York  before  PattesonJ.,  it  ap- 
peared  that  the  plaintiffs  admitted  a  foot  and  bridle  way  old  was  pro- 
over  the  locus  in  quo,  which  was  called  Green  Gate  Lane,  ^thlrUMw  in- 
but  the  struggle  was  as  to  there  being  a  carriage  way  over  it.  habitant*  of  a 
The  plaintiffs'  witnesses  admitted  a  user  by  the  public  with  0f  wbo'm  were 
carts  &c.  for  the  last  thirty  years,  but  they  put  in  a  docu-  jjjj^^jj 
ment  signed  by  thirteen  inhabitants  of  the  hamlet  of  M or-  have  been 
tomley,  in  the  year  1795,  who  were  all  dead  except  one,  pj^cmeeth^ 
who  was  called  as  a  witness.    The  document  stated  that  called  to  resist 
the  Green  Gate  Lane  was  the  private  property  of  Mr.      road  being 
Parkin,  the  ancestor  of  the  cestui  que  trust  of  the  plaintiffs  l{jro^I^P[)n 
and  of  Sir  Watts  Morton,  subject  to  a  public  foot  and  bridle  The  document 

way :  and  the  witness  stated  that  it  was  drawn  up  at  a  contained  a 

...  ii   i  •        j  declaration, 

public  meeting  of  the  hamlet,  which  was  called  in  order  that  the  locus 

to  resist  the  repairs  of  the  road  being  thrown  upon  them.  road  • 

This  document  was  objected  to,  but  received  by  the  learned  Held  that  it 

judge.    The  plaintiffs  further  proved,  that  in  1814  the  ^"J^n^^f 

executor  of  Mr.  Parkin  made  a  verbal  agreement  with  the  reputation.^ 

Thorncliff  Colliery  Company  and  the  surveyor  of  highways  had  been  used 

of  the  hamlet,  by  which  he  was  to  allow  them  to  use  the  b?  *be  P?blic 
*  without  inter- 

road  ;  the  company  to  pay  5s.  a-year,  and  supply  cinders  ruption  for 

for  repairs,  and  the  hamlet  to  lead  and  spread  the  cinders*  *£out  ^[l?t 

The  5s.  a-year  was  paid  up  to  1832,  when  a  new  arrange*  appeared 

ment  was  entered  into  by  the  company  5  the  hamlet  also  ^nty-two*' 

found  cinders  during  a  portion  of  the  time,  but  from  1832  years  before 

no  one  was  allowed  to  pass  unless  they  left  cinders  on  the  commenced, 

an  agreement 

was  made  by  the  owner  of  the  soil  on  one  side,  and  a  company  and  the  surveyor  of 
highways  of  the  hamlet  and  others  on  the  other  side,  by  which  the  owner  agreed  to 
let  them  use  the  road  on  the  company  paving  5s.  a-year,  and  finding  cinders,  and  the 
hamlet  leading  and  spreading  them  Held,  that  although  the  evidence  of  user  per  se 
would  shew  a  dedication  by  the  owner  of  the  soil,  it  was  explained  by  the  agreement  of 
1814,  and  that  the  agreement  only  amounted  to  a  license  to  use  the  road  during  such 
times  as  the  conditions  in  it  should  be  observed. 

3.  Qtutre,  whether  there  can  he  a  conditional  dedication  0f  a  fight  of  way  to  the 
public. 
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1838.       road.    The  learned  judge  told  the  jury,  that  although  the 

Barraclolcu  U8er  ^  ^e  Pub'*c>  ta^en  ^  itself,  was  evidence  of  a  dedi- 
and  others  cation,  the  user  was  explained  by  the  agreement  of  1814, 
Johnson  ant*  tnat»  un'ess  tne  jury  found  that  Mr.  Parkin  intended 
and  others,    to  dedicate  the  road  to  the  public,  the  bargain  having  been 

broken,  the  verdict  should  be  for  the  plaintiffs.    A  verdict 

having  passed  for  the  plaintiffs, 

First  point:  Atclieriey  Serjt.  now  moved  for  a  new  trial.  The  docu- 
^gnedUby€pa-  ment  s'gned  by  the  parishiotiers  was  inadmissible.  It  was 
rishioners  at  a  not  evidence  of  reputation,  but  the  mere  declaration  of 
towns^p°to  6  individuals  touching  a  matter  in  dispute,  about  which  their 

resist  the  re-    own  interests  were  concerned.     \ Coleridge  J.  Nicholls  v. 

pairs  of  a  road,  . 

not  evidence    Parker  (a)  is  an  authority  that  the  declarations  of  parishioners 

of  reputation.  as  tQ  tne  parjsn  boundary  are  evidence,  although  they  are 
interested.]  Even  if  it  were  admissible  generally,  in  this 
case  it  was  post  litem  motam,  for  it  appears  to  have  been 
drawn  up  after  an  attempt  to  charge  the  hamlet  with  the 
repairs. 

Second  point:  II.  The  direction  of  the  learned  judge  was  wrong,  for  he 
of  iandaUoL   io°^  °^ tue  attention  of  the  jury  from  the  continued  public 

the  public  to  user  of  the  road,  and  asked  them  if  Mr.  Parkin  intended 
use  it  as  a 

highway  for     to  dedicate  the  road  in  1814.    It  is  submitted,  that,  as  an 

30  years,  a  de-  owner  of  land  must  intend  all  the  consequences  legally 
di cation  must  .  . 

be  presumed,   deducible  from  his  acts,  if  he  allows  the  public  to  use  his 

land  as  a  road  for  thirty  years,  he  does  in  fact  dedicate  it 
to  the  public.  If  he  meant  to  give  a  mere  licence  to  cer- 
tain parties,  he  should  do  some  act  to  shew  his  intention. 
This  law  was  laid  down  by  Palteson  J.  in  The  Trustees  of 
the  British  Museum  v.  Finnis(b).  So  in  Rex  v.  Lloyd  (c), 
Lord Ellenborough  C.J.  laid  down,  "if  the  owner  of  the 
soil  throws  open  a  passage,  and  neither  marks  by  any 
visible  distinction  that  he  means  to  preserve  all  his  rights 
over  it,  nor  excludes  persons  from  passing  through  it  by  po- 
sitive prohibition,  he  shall  be  presumed  to  have  dedicated  it 
to  the  public."    [Lord  Deiiman  C.J.  Wood  v.  Veal{d)  is 

(a)  14  East,  331,  n.  (<*)  lD.&R.  20;  5  B.  &  Aid. 

(*)  5C.&P.460.  454. 
(c)  1  Camp.  260. 
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opposed  to  that  doctrine.]  But  supposing  even  that  the 
dedication  was  intended  to  be  qualified,  the  intention  was 
not  communicated  to  the  public.  It  was  a  complete  dedi- 
cation in  fact,  liable  to  be  revoked  indeed,  but  the  condi- 
tion was  contained  in  a  private  agreement  unknown  to  the 
public.  Even  if  the  dedication  had  been  partial,  and  there 
had  been  an  unrestricted  user,  it  would  amount  to  a  com- 
plete dedication.  If  an  owner  of  the  soil  allows  the  public 
to  go  over  his  lands  for  thirty  years,  he  has  conferred  an 
easement  which  he  cannot  recall. 

Lord  Denman  C.J. — I  think  there  is  no  ground  for  a  First  point, 
rule  on  either  of  the  points.  As  to  the  admissibility  of  the 
document,  it  may  be  admitted  that  it  is  but  slight  evidence  of 
reputation,  for  it  is  no  more  than  a  declaration  by  persons 
denying  their  liability  to  be  charged,  but  still  it  is  evidence ; 
and  I  do  not  see  how  it  could  be  rejected.  On  the  point  Second  point, 
of  the  dedication  of  the  road  to  the  public,  it  is  true  that 
the  acts  of  user,  taken  by  themselves,  might  be  evidence 
from  which  a  dedication  could  be  inferred,  but  in  this  case 
they  were  all  referable  to  the  agreement ;  and  when  the 
agreement  is  looked  at,  it  clearly  appears  to  be  no  more 
than  a  conditional  dedication  (as  it  were),  which  no  doubt 
was  a  matter  of  convenience  to  both  parties.  Then  comes 
the  question,  whether  there  can  be  a  conditional  dedication, 
and  perhaps  there  cannot ;  for  the  meaning  of  dedication  is 
a  giving  to  the  public  full  right  of  using  as  a  way  the  par- 
ticular ground  in  question,  which  seems  incompatible  with 
the  reservation  of  a  right  to  put  an  end  to  the  easement  at 
any  time  (a).  But  if  this  be  so,  in  the  present  case  I  think 
there  was  no  dedication  at  all,  but  only  a  licence  given  to  use 
the  road  under  certain  circumstances,  in  the  absence  of  which 
circumstances  the  licence  of  course  would  not  operate. 

Littledale  J. — The  document  put  in  to  prove  reputa-  First  point, 
tion  was  but  slight  evidence,  and  not  of  the  nature  usually 
tendered  to  prove  reputation,  but  still  it  was  evidence. 

(a)  On  this  point  tee  Marquis    257;  see  also  Hex  v.  Leake,  2  N. 
of  Stafford  v.  Coyney,  7  B,  fit  C.    &  M.  683. 
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As  to  the  dedication,  the  user  was  prima  facie  evidence 
of  it,  but  the  inference  to  be  drawn  from  that  is  rebutted 
by  the  agreement.  Fault  is  found  with  the  expressions  of 
my  learned  brother  as  to  the  intention  with  which  the  road 
was  dedicated,  but  I  think  there  must  be  a  clear  intention 
to  dedicate  in  order  to  constitute  a  dedication.  I  do  not 
mean  to  say,  that  if  an  owner  of  land  allows  the  public  a 
right  of  way  for  a  series  of  years,  his  saying  once  or  twice 
during  that  time  "this  is  not  a  public  way,"  without  taking 
any  further  steps  about  it,  would  be  such  an  indication  of 
intention  as  to  prevent  the  user  by  the  public  being  re- 
ferred to  dedication;  but  even  then  the  question  would  be  on 
the  intention  of  the  party,  and  that  would  be  gathered  from 
his  having  allowed  the  right  of  way  to  the  public  for  so  long 
a  period  without  taking  any  steps  to  prevent  the  user. 
I  therefore  think  the  intention  of  the  owner  of  the  soil  very 
material. 


First  point.  Patteson  J. — I  had  some  difficulty  at  the  trial  as  to  the 
admissibility  of  the  document,  but  I  did  not  see  on  what 
ground  it  could  be  rejected  as  inadmissible,  though  of  so 
little  value.  With  regard  to  the  evidence  as  to  the  intention 
Second  point,  to  dedicate  by  the  owner  of  the  fee,  I  think  the  term  "  de- 
dication'' implies  that  there  must  be  such  an  intention. 
A  man's  land  cannot  be  converted  into  a  road  of  any  sort 
without  his  consent,  and  that  consent  he  may  give  on  any 
terms  he  pleases.  In  the  present  case  all  the  evidence 
shews  that  the  permission  was  obtained  by  the  company  to 
go  on  the  land  on  certain  terms.  What  were  the  5s.  paid 
for  ?  Clearly  to  purchase  the  consent  of  the  proprietor  to 
go  on  the  land.  The  nature  of  the  transaction  was  quite 
clear,  the  owner  of  the  land  was  glad  to  have  his  road  kept 
in  good  repair,  which  he  might  use  as  an  occupation  road, 
and  the  company  were  content  to  pay  the  acknowledgment 
and  the  materials  for  repair  for  the  permission  to  go  on  the 
road.  The  inhabitants  of  the  hamlet  were  also  permitted 
to  use  the  road  on  a  like  conditiou.  There  is  no  ground 
whatever  on  the  merits  for  disturbing  the  verdict* 
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Coleridge  J.— The  grounds  on  which  the  evidence  as  18S8. 
to  reputation  was  objected  to  are,  first,  that  the  document  v^^/ 
proceeded  from  parties  interested ;  and  second,  that  in    an(j  others 

order  of  time  it  was  post  litem  motam.  Nicholh  v.  Parker  (a)  v- 

Johnson 

disposes  of  the  objection,  that  hearsay  evidence  is  inad-    and  others, 
missible,  because  the  witnesses  are  interested;  and  as  to  the  First  point, 
second  objection,  there  is  no  evidence  whatever  of  any  dis- 
pute or  litigation,  except  as  to  the  liability  of  the  hamlet  to 
repair  this  road. 

With  regard  to  the  second  point,  the  ruling  of  my  learned  Second  point, 
brother  must  be  taken  in  connection  with  the  circumstances 
of  the  case;  the  facts  of  user  by  themselves  would  imply  a 
dedication,  because  from  them  the  jury  might  infer  that  the 
owner  of  the  fee  intended  to  dedicate.  But  the  other  facts 
of  the  case  cannot  be  excluded,  and  they  shew  that  Mr. 
Parkin  did  not  intend  to  dedicate,  either  provisionally  or 
absolutely,  but  only  that  he  gave  a  licence  to  use  the  road 
■o  long  as  the  5s.  a-year  was  paid  and  the  cinders  supplied. 
If  the  argument  is  valid  that  a  user  for  nineteen  years  on 
the  terms  of  the  agreement  implies  a  dedication,  and  pre- 
vents a  non-compliance  with  the  agreement  on  the  part  of 
the  company  from  having  the  effect  of  terminating  the 
licence9  it  must  follow,  that  a  breach  by  the  company  at  the 
end  of  nineteen  days  would  not  have  cancelled  the  agree- 
ment; for  if  there  was  a  dedication,  it  must  have  taken  place 
at  the  date  of  the  agreement. 

Rule  refused. 

(a)  14  East,  331,  n. 


Hurst  v.  Orbell.  ™%lh 

ASSUMPSIT  for  80/.  money  had  and  received,  and  on  Where  two 

*  horses  were 

an  account  stated.    Plea,  non  assumpsit.    At  the  trial  at  sold  for  80/. 

and  the  money 

paid,  on  condition  that  the  purchaser  might  return  them  within  a  month,  allowing  10/. 
off  the  above  sum,  and  that  he  should  pay  10/.  extra  if  he  kept  them :— Held,  that  the 
purchaser)  having  to  returned  them,  might  maintain  money  had  and  received  for  the 
70/*  as  the  teller  was  to  be  considered  a  stakeholder  for  the  party  entitled  at  the  end 
of  the  month. 
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Maidstone  at  the  last  spring  assizes  before  Tindal  C.  J., 
it  appeared  that  in  December,  1837,  the  plaintiff  negotiated 
with  the  defendant  for  the  purchase  of  a  pair  of  horses,  for 
which  the  defendant  asked  90/. ;  the  plaintiff  offered  80/., 
which  the  defendant  refused  ;  the  plaintiff  then  offered  the 
defendant  to  give  him  the  other  10/.  if  he  liked  the  horses 
at  the  end  of  a  month,  but  he  was  to  be  at  liberty  to  return 
the  horses  at  any  time  during  the  month,  allowing  10/.  out 
of  the  80/.  The  defendant  assented  to  this,  upon  which 
the  plaintiff  paid  the  defendant  80/.,  and  the  following 
receipt  was  given : — 

"  ifcO.  Romford,  December  14th,  1837. 

"  Received  of  Hurst,  Esq.  eighty  pounds  for  two 

grey  horses,  warranted  sound  and  quiet  in  harness.  Ten 
pounds  more  if  the  horses  are  kept. 

(Signed)        "  Henry  Orbell." 

The  horses  were  delivered  and  returned  within  a  month. 
The  plaintiff  in  his  particulars  claimed  80/.  for  money  had 
and  received.  Peacock,  for  the  defendant,  contended  that 
the  plaintiff  ought  to  have  declared  on  the  special  contract, 
or  that  he  ought  to  have  proved  his  readiness  to  pay  the 
10/.  before  he  could  proceed  for  the  70/.  as  money  had  and 
received;  the  learned  judge  overruled  the  objection,  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  and 
the  verdict  passed  for  the  plaintiff,  damages  70/. 

Peacock  now  moved  accordingly.  Where  money  has 
been  paid  under  a  special  contract,  money  had  and  re- 
ceived will  not  lie  unless  the  contract  is  rescinded  in  toto, 
and  then  the  whole  sum  paid  can  be  recovered  back. 
Here  the  plaintiff  did  not  attempt,  and  was  not  entitled  to 
recover  back  more  than  70/.  The  rule  of  law  is,  that  the 
money  to  be  recovered  must  be  the  money  of  the  plaintiff's, 
but  in  this  case  the  contract  was  completed ;  the  horses 
were  the  property  of  the  plaintiff,  the  money  was  paid  to 
the  defendant,  and  only  a  certain  portion  of  the  money  was 
recoverable  back.   The  declaration,  therefore,  should  have 
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been  on  the  special  contract,  Toxoers  v.  Barrett  (a),  just  as 
the  defendant  must  have  sued  on  the  special  contract  if  the 
plaintiff  had  not  paid  the  10/.  There  was  a  part-execution 
of  the  agreement  here,  as  in  Hunt  v.  Silk  (b),  which  pre- 
vents the  action  for  money  had  and  received  being  resorted 
to,  and  the  money  paid  was  not  the  money  of  the  plaintiff. 
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Hurst 
v. 

Orbell. 


Lord  Denman  C.  J. — I  think  the  distinction  taken  is 
too  fine.  The  defendant  held  the  money  on  the  terms  that 
it  should  be  given  back  to  the  plaintiff  if  he  was  eventually 
entitled  to  it. 

Little  dale  J.  concurred. 


Patteson  J. — This  is  the  common  case  of  a  contract 
on  sale  or  return,  with  a  certain  sum  to  be  paid  by  way  of 
hire  if  return  should  be  made ;  the  money  was  paid  over 
to  the  defendant,  on  the  contract  that  it  should  eventually 
be  the  property  of  the  person  entitled  to  it  at  the  end  of 
the  month. 


Coleridge  J.  concurred. 


(a)  1  T.  R.  133. 


Rule  refused, 
(fc)  5  East,  449. 


Randelson  v.  Murray  and  another.  Saturday, 

April  21  $t. 

CASE.    The  declaration  stated,  that  defendants  were  The  defend- 
,  ,  r  i  •    ¥•  i   ants,  whowere 

the  possessors  and  occupiers  of  a  warehouse  in  Liverpool,  occupiers  of  a 

for  the  reception,  custody,  and  transmission  of  goods  and  h°nded  ware- 
.  house,  engaged 

merchandise,  and  that  it  was  the  duty  of  defendants  to  use  a  master  porter 

and  employ  in  the  said  warehouse  proper  and  sufficient  ^^^and 

barrel  of  flour 

from  their  warehouse.  The  master  porter  engaged  a  master  carter,  and  both  of  them 
attended  with  their  men.  During  the  process  of  lowering  it  from  the  warehouse, 
the  barrel  fell  and  injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope  furnished 
by  the  master  porter.   The  defendants  were  held  to  be  liable. 

VOL.  III.  R 
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tackle,  implements,  and  materials,  in  and  about  the  re* 
ceiving  and  sending  away  the  said  goods  and  merchandise, 
and  in  and  about  the  raising  and  lowering  the  same,  and 
also  to  use  and  employ  proper  skill  and  care  in  fastening 
and  securing  with  the  said  tackle,  implements,  and  mate- 
rials, the  said  goods  and  merchandise,  whilst  the  same 
were  being  so  received  and  transmitted,  and  to  use  due  and 
proper  care  and  attention  in  raising  and  lowering  the  same, 
so  that  they  might  be  received  and  transmitted  &c,  without 
damage  or  injury,  to  the  persons  employed  in  delivering  or 
receiving  the  same.  The  declaration  then  stated,  that  the 
plaintiff  was  employed  in  receiving  a  barrel  of  flour  from 
the  said  warehouse,  and  that  the  defendants  so  negligently 
and  unskilfully  applied  the  said  tackle  in  lowering  the  said 
barrel,  that  the  same  slipped  and  fell  upon  the  plaintiff  and 
broke  his  leg,  &c.  Pleas:  1.  Not  guilty.  2.  That  de- 
fendants, at  the  time  when  &c.,  were  not  employed  in 
lowering  the  said  barrel.  Issue  was  joined  on  both  the 
above  pleas. 

At  the  trial  before  Coleridge  J.  at  the  last  Liverpool 
assizes,  it  appeared  that  there  is  at  Liverpool  a  class  of  men 
called  master  porters,  whose  services  are  commonly  em- 
ployed by  the  merchants  of  that  place  in  moving  goods ; 
that  on  the  occasion  in  question  the  defendants,  who  were 
merchants  and  tenants  of  a  bonded  warehouse  in  that  city, 
sent  for  a  master  porter  of  the  name  of  Wharton  to  convey 
a  barrel  of  flour  from  their  warehouse ,  that  the  master 
porter  came  attended  by  his  men,  and  that  shortly  after,  a 
master  carter,  whom  Wharton  had  sent  for  to  assist,  arrived 
with  his  men  also.  So  much  of  the  tackle  and  machinery 
employed  in  lowering  the  barrel  as  was  attached  to  the 
warehouse,  and  belonged  to  the  defendants,  was  in  proper 
order ;  the  only  thing  in  fault  was  a  rope  brought  by  the 
master  porter,  the  defectiveness  of  which  occasioned  the 
barrel  to  fall  upon  the  plaintiff,  oue  of  the  master  carter's 
men,  whereby  his  leg  was  broken.  The  jury  found  a  ver- 
dict for  the  plaintiff,  damages  100/.,  but  leave  was  giv$n  to 
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move  for  a  nonsuit,  on  the  ground  that  the  defendants  were 
not  liable  for  the  accident 

Alexander  now  moved  for  a  rule  accordingly.  The 
master  carter  was  liable  for  the  injury  done  in  this  case, 
and  not  the  defendants.  Bush  v.  Steinman  (a),  it  is  true, 
seems  unfavourable  to  the  defendants.  The  defendant  in 
that  case,  having  a  house  by  the  road  side,  contracted  with 
a  surveyor  to  put  it  in  repair  for  a  stipulated  sum ;  a  car- 
penter took  a  contract  under  the  surveyor  to  do  the  whole 
work ;  he  employed  a  bricklayer  under  him,  and  the  brick- 
layer again  contracted  for  some  lime  with  a  lime-burner; 
the  lime-burner's  servant  left  a  heap  of  lime  in  the  road, 
which  caused  the  injury  for  which  the  action  was  brought, 
and  the  defendant  was  held  liable,  although  Eyre  C.  J. 
admitted  he  had  great  difficulty  in  stating  the  precise  prin- 
ciple on  which  the  judgment  of  the  Court  proceeded.  This 
Court  also  appears  to  have  been  sensible  of  the  same  diffi- 
culty in  Laugher  v.  Pointer  (A),  where  the  judges  were 
divided  in  opinion  ;  Abbott  C.J.  and  Littledale  J.  holding, 
that  where  the  owner  of  a  carriage  had  hired  horses  for  the 
day  of  a  stable-keeper,  who  also  provided  the  driver,  the 
owner  of  the  carriage  was  not  responsible  for  the  conse- 
quences of  negligent  driving,  and  Bay  ley  J.  and  Holroyd  J. 
that  he  was  responsible.  But  in  these  and  other  cases 
where  the  principle  of  respondeat  superior  has  been  ap- 
plied, the  party  immediately  causing  the  injury  seems  to 
have  been  considered  the  defendant's  servant.  The  dis- 
tinction in  this  case  is,  that  the  master  porter  was  not  de- 
fendants' servant,  but  rather  a  bailee.  But  even  in  the 
case  of  a  servant,  Harris  v.  Baker  (c)  furnishes  an  authority 
that  injuries  occasioned  by  his  negligence  are  not  invariably 
to  be  visited  on  his  employers.  Trustees  were  empowered 
and  required  to  make  a  road,  and  to  place  lamps  along  it,  if 
they  should  think  necessary,  and  the  plaintiff's  wife  had 

(a)  1  Bos.  &  Pul.  404.  (e)  4  M.  &  S.  27. 

(6)  5B.&C. 547 ;  8D.&R. 55G. 

R2 
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1838.  fallen  over  a  heap  of  scrapings  left  on  the  road  side  without 
v^v-w/  any  lights,  by  a  labourer  in  their  employment ;  yet  the  trustees 
andelson  ^  ^  not  liable.  The  liability  of  the  present  defendants 
Murray  cannot  be  put  on  the  simple  ground  that  they  employed 
Wharton  for  their  own  benefit,  for  in  Witte  v.  Hague  and 
another  (a),  the  defendants,  who  were  engineers,  had  been 
employed  by  a  person  for  his  benefit  to  erect  a  steam- 
boiler  on  his  premises,  and  it  was  held  they  were  properly 
sued  for  an  injury  done  to  the  premises  of  a  neighbour  by 
the  bursting  of  the  boiler,  because  they  were  present,  and 
had  the  management  of  the  apparatus  at  the  time  of  the 
accident.  Wharton  also  was  present,  and  had  the  manage- 
ment in  lowering  this  barrel,  and  stood  in  the  same  relation 
to  the  defendants  with  the  engineers  in  that  case  to  their 
employer.  [Littledale  J.  Are  the  master  porters  subject 
to  any  regulation  by  the  corporation  of  Liverpool  ?]  That 
did  not  appear.  The  owner  of  goods  sent  by  a  carrier 
would  not  be  liable  if  they  fell  out  of  the  carrier's  cart  and 
injured  a  person  passing  by.  Nor  can  it  be  material  whe- 
ther the  accident  happened  on  the  defendant's  premises  or 
at  a  distance.  If  a  chimney-sweeper,  in  sweeping  a  person's 
chimney,  were  to  knock  a  tile  off  the  house,  his  employer 
would  not  be  liable.  Wharton  should  be  responsible  in 
this  case,  which  would  prevent  circuity  of  action. 

Lord  Den  man  C.  J. — I  think  the  defendants  are  pro- 
perly sued  ;  it  makes  no  difference  whether  they  employed 
people  of  their  own  to  move  their  goods,  or  procured 
others  who  were  likely  to  move  them  more  expertly,  and 
left  it  to  their  superintendence. 

Littledale  J.  concurred. 

Patteson  J. — This  case  is  obviously  distinguishable 
from  the  case  put  of  injury  occasioned  by  goods  falling 


(a)  2  D.  &  R.  S3. 
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from  a  carrier's  cart,  when  the  owner  is  entirely  out  of  the 
control  and  possession  of  them. 


Coleridge  J.  concurred. 


Rule  refused. 
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1838. 
Randclson 

V. 

Murray 
and  another. 


Gore  v.  Wright.  Saturday, 

-p.  April  21*/. 

DEBT.  Declaration  stated  that  the  plaintiff  demised  to  the  To  debt  for 

defendant  a  messuage  for  a  term  of  forty-five  years  and  three  "d^j^""^ 

quarters,  to  be  computed  from  the  29th  September,  1812,  defendant 

at  the  yearly  rent  of  28/.,  payable  by  equal  quarterly  pay-  before  the  rent 


menu,  the  25th  March,  the  24th  June,  the  29th  September,  ^^^^ 

and  the  25th  December.    That  defendant  entered  and  was  tween  the 

possessed  until  the  25th  March,  1837,  when  63/.,  being  the  S^J^^J^J.'Vto^^ 

rent  for  two  years  and  one  quarter,  ending  the  day  and  year  in  considera- 

last  aforesaid,  became  due,  which  sum  is  still  unpaid,  &c.  (ng^^ca" 

Pleas:  1.  Nunquam  indebitatus.   2.  That  the  plaintiff  *ion  he  should 

seeks  to  recover  the  said  sum  of  63/.,  alleged  to  be  due  to  l^many fSr- 

the  plaintiff  for  the  rent  of  the  said  messuage  for  the  space  Jj1^  {^"j^J1* 

of  two  years  and  one  quarter  of  a  year  ending  upon  the  said  given  up  pos- 

25th  day  of  March,  1837-    That  the  defendant  held  the  J^Sjl 

said  messuage  at  the  said  rent  of  28/.,  payable  quarterly,  ing  with  an  al- 

on  the  days  and  at  the  times  in  the  declaration  above  men-  [^tenancy1 

tioned ;  and  that  before  the  said  sum  of  63/.,  or  any  part  w*s  tn®rebJ 

thereof,  accrued  or  became  due,  and  more  than  two  years  Held,  that  the 

and  a  quarter  before  the  said  25th  day  of  March,  1837,  Ple?  Wf?  not 
^  .  J  .  /  to  be  taken  as 

being  the  day  as  aforesaid  when  the  said  sum  of  63/.  is  setting  up  a 

supposed  to  have  been  due,  and  before  the  25th  day  of  J^^re*** 

December,  a.  d*  1834,  that  is  to  say,  on  the  17th  day  of  memorandum 

April,  1834,  it  was  agreed  by  and  between  the  plaintiff  and  [haTitafforded 

the  defendant,  that  the  defendant  should  quit  and  deliver  up  ;  valid  excuse 

for  non-pay- 

to  the  plaintiff,  and  that  the  plaintiff  should  take  the  pos-  ment  of  the 

session  of  the  said  messuage  before  the  said  25th  day  of  fent» b*  shew" 

.  .         .  *ng  the  agree- 

December,  1834,  and  that  in  consideration  thereof  the  de-  ment  and  the 

fendant  should  be  discharged  from  all  liability  to  pay  any  ^^i£D°f 
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further  rent  which  would  otherwise  become  due  for  the 
occupation  of  the  said  messuage  after  the  25th  day  of  De- 
cember, 1834,  That  in  pursuance  of  the  said  agreement 
the  defendant  afterwards,  to  wit,  on  the  said  17th  day  of 
April,  1834,  being  before  the  commencement  of  this  suit, 
and  before  the  said  sum  of  63/.,  or  any  part  thereof,  ac- 
crued or  became  due,  and  more  than  two  years  and  a  quar- 
ter before  the  said  25th  day  of  March,  1837,  and  before 
the  said  25th  day  of  December,  1834,  did  quit  and  deliver 
up  possession  of  the^said  messuage  to  the  plaintiff,  and  the 
plaintiff  then  accepted  such  possession  thereof  in  pursuance 
and  on  the  terms  of  the  said  agreement,  and  in  discharge 
of  the  liability  of  the  defendant  to  pay  further  rent  or  com- 
pensation for  the  said  messuage ;  and  the  plaintiff  on  the 
said  17th  day  of  April,  1834,  accordingly  entered  into  and 
upon  the  said  messuage,  and  thenceforth  hitherto  hath  re- 
mained in  possession  thereof,  and  the  defendant  hath  not  at 
any  time  since  he  so  quitted  and  gave  up  possession  of  the 
said  messuage  held  or  enjoyed  the  same,  and  the  said 
tenancy  and  the  defendant's  said  interest  was  thereby  then 
surrendered  and  extinguished.  Verification. 

Replication,  joining  issue  upon  the  first  plea.  And  as 
to  the  second  plea,  that  the  defendant  did  not,  in  pursuance 
of  the  said  agreement  in  the  said  last-mentioned  plea,  quit 
and  deliver  up  possession  of  the  said  messuage  to  the  plain- 
tiff, nor  did  the  plaintiff  accept  such  possession  thereof  in 
pursuance  and  on  the  terms  of  the  said  agreement,  and  in 
discharge  of  the  liability  of  the  defendant  to  pay  any  more 
or  further  rent  or  compensation  for  the  said  messuage  ;  nor 
did  the  plaintiff  then  enter  into  and  upon  the  said  messuage 
and  premises,  with  the  appurtenances,  in  manner  and  form 
as  in  the  said  last  plea  is  alleged. 

The  action  was  tried  before  Williams  J.  at  the  Middle- 
sex sittings  of  this  term,  when  a  verdict  for  63/.  was  found 
for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on 
the  second  issue. 


Gobs 
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Piatt  now  moved  to  enter  judgment  for  the  plaintiff  on  1838. 
the  second  issue,  non  obstante  veredicto.  The  second  plea 
was  intended  to  set  up  a  surrender  of  the  term  by  opera-  t>. 
tion  of  law,  but  the  agreement  and  the  facts  pleaded  do  not  W*I0HT- 
amount  to  a  surrender,  so  as  to  satisfy  the  third  section  of 
the  Statute  of  Frauds.  The  plea  concludes  with  an  allega- 
tion that  "  the  tenancy  was  thereby  surrendered  and  extin- 
guished." But  that  is  merely  the  defendant's  legal  inference 
from  the  facts  previously  stated,  and  is  not  warranted  by 
them,  for  the  plea  states  that  the  defendant  did  "  quit  and 
deliver  up  possession/'  not  that  he  a  surrendered."  No 
other  party  has  been  accepted  for  tenaut  in  the  defendant's 
place,  as  in  Thomas  v.  Cooke  {a.)  [PattesonJ.  Whitehead  v. 
Cliffbrd(b)9  where  the  landlord  gave  up  his  claim  to  the  rent 
on  the  tenant  giving  up  possession  of  the  premises,  is  near 
this  point.] 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term 
(April  27),  delivered  the  judgment  of  the  Court.  We  do 
not  consider  that  the  plea  in  this  case  sets  up  a  surrender 
of  the  tenancy,  but  that  it  affords  a  valid  excuse  for  the  non- 
payment of  rent,  by  shewing  the  agreement  to  forego  pay- 
ment of  it  in  consideration  of  the  delivery  up  of  premises, 
and  that  the  premises  were  delivered  up  accordingly.  The 
rule  therefore  must  be  refused. 

Rule  refused. 


(a)  2  B.&  Aid.  119. 


(b)  5  Taunt.  518* 
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1838. 

Saturday,  Carrutiiers  v.  Holms  and  another. 

April  21  *t. 

Where  cattle  Trespass.  The  second  count  of  the  declaration  stated, 
fromaitf    '^at  tke  defendant  chased  and  drove  about  the  plaintiff's 

joining  close  sheep,  then  being  upon  a  certain  close,  from  and  off  the  said 
into  that  of  the    .       .  •    ,  •  .  ,  ,       ,  r  i 

defendants,     clo8e  lnto  a  certain  highway,  and  there  left  them, 
through  defect     piea  that  at  the  time  when  &c    the  defendant  Hollis 
offences,  m 

which  he  is  was  lawfully  possessed  of  the  said  close,  and  because  the 
pai^he^s^ot  8a^  8*ieeP  were  wrongfully  in  the  said  close,  the  defendant 
justified  in  Hollis,  in  his  own  right,  and  the  other  defendant  as  his  ser- 
ouHnto^the1    vant>  drove  the  said  sheep  out  of  the  said  close  into  a  cer- 

highway  and  tain  highway  adjoining  the  said  close,  and  there  left  the 
leaving  them  r      ,       ,  .    .    *   .  ,  , 

there,  although  same  for  the  plaintiff,  doing  no  unnecessary  damage  to  the 

tetl^bS  P,ainliff  on  lhat 

occasion,  as  the  defendants  lawfully  might 
Quare, would  for  the  cause  aforesaid.  Verification. 
^heimdv^9     Replication,  that  at  the  time  when  &c,  plaintiff  was  law- 
j^ft^ra there,  fully  possessed  of  a  certain  close,  contiguous  and  next 
ducted  them    adjoining  to  the  said  close  of  the  defendant  Hollis,  aud  that 

back  to  the  the  defendant  Hollis,  and  all  other  the  tenants  and  occupiers 
close  from  .  m  . 

which  they  of  the  said  close,  from  the  time  whereof  &c,  have  repaired 
had  escaped,  Qf         OUg},t  to  repa;r  the  hedges  and  fences  be- 

tween the  said  close  of  the  said  Hollis,  and  the  said  close 
of  the  plaintiff,  in  order  that  cattle  being  in  those  closes 
respectively,  might  not  err  or  escape  out  of  the  one  into 
the  other  of  them  through  the  defects  of  the  said  hedges 
and  fences ;  and  because  the  said  hedges  and  fences  were 
in  decay  for  want  of  necessary  repair  thereof,  the  said  sheep 
being  in  the  said  close  of  the  plaintiff,  a  little  before  the  said 
time  &c,  erred  and  escaped  from  and  out  of  the  said  close 
of  the  said  Hollis,  in  which  &c.,  through  the  defects  of  the 
said  hedges  and  fences  between  those  closes,  and  on  that 
occasion  were  in  the  said  close  of  the  said  Hollis,  in  which 
&c,  until  the  defendants,  of  their  own  wrong,  chased  and 
drove  about  the  said  sheep  from  and  off  the  said  closes  into 
the  said  highway,  when  and  where  the  defendants  left  the 
said  sheep.  Verification. 
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Rejoinder,  that  the  said  sheep  did  not  err  or  escape  from  1838. 
or  out  of  the  said  close  of  the  plaintiff  into  the  close  of  the  „ 
said  HolliSy  through  the  defects  of  the  said  hedges  and  v. 


At  the  trial  before  Gurnty  B.,  at  the  last  assizes  for 
Monmouth,  the  plaintiff  obtained  a  verdict  on  this  issue. 

22.  V.  Richards  now  moved  to  arrest  the  judgment.  It 
is  submitted  that,  where  cattle  escape  into  a  close  from  de- 
fect of  fences,  the  tenant  of  the  close  is  justified  in  driving 
them  out,  although  he  is  the  person  bound  to  repair  the 
fences.  It  is  clear  he  is  not  bound,  because  his  fences 
were  in  fault,  to  entertain  the  cattle  as  long  as  the  owner  of 
them  allows  them  to  remain  ;  for  he  may  bring  trespass,  or 
distrain  them,  if  suffered  to  continue  there  after  notice  :  per 
Serjeant  Williams,  in  note  (4)  to  Poole  v.  Loriguevill(a). 
It  cannot  be  disputed  that  the  tenant  of  the  close  would 
have  had  a  right  to  drive  them  back  to  the  place  from  which 
they  had  escaped ;  and  it  is  now  contended  that  he  is  not 
obliged  to  drive  them  all  the  way  back.  It  is  consistent 
with  these  pleadings  that  the  highway,  into  which  the  sheep 
were  driven,  was  the  nearest  and  best  way  for  the  sheep  to 
return.  If  so,  the  defendant  satisfied  his  duty  by  turning 
them  into  the  highway,  and  was  not  required  to  attend  them 
home.  The  passage  back  from  the  defendant's  to  the  plain- 
tiff's close  might  be  precipitous  and  impracticable,  and  the 
course  pursued  by  the  defendant  be  the  only  safe  course 
for  restoring  the  sheep. 

Lord  Denman  C.  J. — (After  stating  the  pleadings.) 
No  authority  has  been  cited  in  this  case,  nor  is  it  likely  that 
any  authority  could  be  found.  It  appears  that  the  sheep 
escaped  through  the  neglect  of  the  defendant  to  repair 
fences ;  he  was  bound,  therefore,  to  do  his  utmost  to  re- 
place the  sheep.  Even  if  the  highway  was  the  best  road 
for  them  back,  and  he  drove  them  into  it  for  the  purpose  of 


fences.    Issue  thereon. 


IIOLLIS 

and  another. 


(«)  2  Wms.  Saund.  285. 


CASES  IN  THE  QUEEN  S  BENCH, 
restoring  them,  he  stopped  short  of  his  duty,  for  he  should 
Cahruthers  not  have  ,eft  them  there- 

V. 

Hollis         Littledale  J. — I  am  of  the  same  opinion. 


and  another. 


Patteson  J. — The  plea  might  be  very  well  if  it  stood 
alone,  but  the  replication  is  also  good,  and  shews  that  the 
sheep  were  in  the  defendant's  close  through  his  own  neglect. 
If  he  had  sent  them  back  home,  the  general  question  would 
be  raised. 

Coleridge  J.  concurred. 

Rule  refused. 


i^Tfe  Cattin  v.  Simpson. 

April  2Sd. 

The  addition   ASSUMPSIT  for  money  paid  to  the  use  of  defendant.  On 

of  a  name  as  a   .       •  ,  .    -       n  ▼  .«■«.?■■ 

second  surety  th«  trial  before  Patteson  J.,  at  the  last  York  assizes,  it  ap- 

to  a  joint  and  peared  that  the  plaintiff  and  defendant  had  put  their  names 

several  pro-  t  *  m  , 

missory  note,   to  a  joint  and  several  promissory  note,  the  plaintiff  as  surety, 

i»^edUbut      am*       defendant  as  principal.    After  the  note  had  been 

with  consent   issued,  a  person  of  the  name  of  Laybourne,  with  the  consent 

ties  to  i?,  is*"  °f  a"  the  parties  to  the  note,  had  lent  his  name  to  it  as  an 

not  a  material  additional  surety.    The  plaintiff  and  Laybourne  had  each 

alteration,  so       ,  ,  . 

as  to  preclude  paid  a  moiety  of  the  amount  of  the  said  note,  and  this  action 

suret"6who     was  brought  t0  recover  the  moiety  so  paid  by  the  plaintiff. 

has  paid  a      For  the  defendant  it  was  contended,  that  the  subsequent  ad- 

from  recover-  dition  of  the  third  name  to  the  note,  after  it  had  been  issued, 

ing  the  amount  invalidated  it  altogether,  so  that  the  payment  made  by  the 

to  thTuse^of^  plaintiff  was  a  voluntary  payment.  The  learned  judge  over- 

the  maker.      ru]e{j  tjie  objection,  and  directed  a  verdict  for  the  plaintiff. 

Cresswell  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection.  The  addition  of  the  third  name 
to  the  note,  which  was  already  a  perfect  instrument,  con- 
stituted a  material  alteration,  so  as  to  render  an  additional 
•tamp  necessary;  Clark  v.  Blackstock  (a).  The  money 
therefore  was  paid  by  the  plaintiff  in  his  own  wrong,  and 
(o)  Holt,N.  P.  474. 
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cannot  be  recovered  back.  The  addition  of  the  name  made 
this  substantia]  difference  in  the  note,  that  the  plaintiff  and 
defendant  could  no  longer  be  sued  jointly  on  the  note* 
Either  Layboume  must  have  been  joined  with  them,  or 
each  party  have  been  sued  separately.  [Littledale  J.  This 
is  not  like  a  substantial  alteration  in  the  body  of  the  note.] 
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1838. 

Cattin 
v. 

Simpson. 


Lord  Den  man  C.  J. — In  the  absence  of  any  direct 
authority  on  the  point,  we  think  we  are  justified  in  saying 
that  the  third  name  had  not  the  effect  of  any  material  altera- 
tion* 


Littledale,  Pattbson,  and  Coleridge  Js.  con- 
curred. 

Rule  refused. 


Levy  v.  Yates.  Monday, 

April  23rf. 

ASSUMPSIT.    The  declaration  stated  that  the  plaintiff    Neither  let- 

was  proprietor  of  the  Victoria  Theatre,  aud  that  the  defend-  fa^he"1 

ant  had  agreed  to  open  at  that  theatre  with  certain  per-  crown,  nor  a 

formers  and  a  new  piece  for  a  month  certain,  with  a  power  tne  x^rd 

of  renewal  for  another  month,  the  defendant  to  have  one  Chamberlain, 

can  be  crH  n  ted 

clear  half  of  each  night's  clear  profits;  that  the  defendant  for  any  drama- 
refused  to  open,  &c.,  whereby  the  plaintiff  lost  great  gains,  n^grf^mn 
&c.  10  Geo.  2,  c. 

Plea :  That  the  said  theatre  is  situate  in  the  parish  of  westramster, 

St.  Mary,  Lambeth,  in  the  county  of  Surrey,  and  within  or  some  place 
,  ...  -  where  her  Ma- 

less  than  twenty  miles,  that  is  to  say,  within  two  miles  of  je5ty  may  De 

the  cities  of  London  and  Westminster  respectively,  and  residing;  and 

.    .      .      .       .     a  sessions 

not  in  the  city  of  Westminster,  nor  within  the  liberties  licence  under 

28  Geo.  3, 
c.  30,  which 

is  the  only  other  authority  for  such  performances,  cannot  be  granted  for  them,  unless 
at  a  place  not  within  twenty  miles  of  London  or  Westminster.  Dramatic  performances 
therefore  within  twenty  miles  of  London  or  Westminster,  and  not  in  Westminster  or  in 
the  place  of  her  Majesty's  residence,  cannot  be  rendered  legal  by  nny  authority  what- 
ever, lor  the  26  Geo.  2,  c.  36,  extends  only  to  music  and  dancing. 
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thereof,  nor  in  any  place  where  his  late  Majesty  or  her  pre- 
sent Majesty  has  resided,  during  any  portion  of  the  time 
during  which  such  agreement  was  to  be  acted  upon  or  to 
be  in  force.  That  neither  plaintiff  nor  defendant,  nor  any 
other  person  or  persons  had  been,  nor  were  nor  was, 
during  such  time  as  last  aforesaid  &c,  in  the  year  1837,  or 
any  part  thereof,  or  during  any  period  of  the  said  year,  duly 
licensed  or  authorised,  under  or  by  virtue  of  letters-patent 
or  otherwise  from  his  or  her  said  Majesty,  or  by  licence 
from  the  Lord  Chamberlain  of  his  or  her  Majesty's  house- 
hold for  the  time  being,  nor  by  any  other  competent  autho- 
rity whatsoever,  to  act,  represent  or  perform,  for  hire,  gain 
or  reward,  any  interlude,  tragedy,  comedy,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any  part  or  parts  therein, 
in  or  at  the  said  theatre,  as  by  law  required ;  nor  was  the 
said  theatre,  during  any  part  of  the  said  year,  duly  licensed 
for  such  representations,  performances  or  entertainments  as 
aforesaid.  That  neither  plaintiff  nor  defendant,  nor  any  other 
person  on  their  or  either  of  their  behalf,  could  nor  would  have 
procured  such  licence  or  authority  as  was  and  is  by  law  re- 
quired for  such  representations,  performances  and  acting  as 
aforesaid,  during  the  whole  or  any  part  of  the  time  aforesaid; 
nor  did  the  plaintiff  at  any  time  tender,  or  offer  to  procure 
such  licence  or  authority.  And  the  defendant  says,  that  the 
pieces,  representations,  parts  and  performances  to  be  and 
intended  to  be  acted,  represented  and  performed,  under  and 
in  pursuance  of  the  said  supposed  agreement,  were  and 
would  have  been  interludes,  tragedies,  comedies,  operas, 
plays,  farces  or  other  entertainments  of  the  stage,  or  some 
one  of  other  of  the  same,  for  the  acting,  representing  and 
performing  whereof  such  licence  or  authority  was  and 
would  have  been,  and  is  so  required  by  law  as  aforesaid, 
and  that  the  pieces  in  and  by  said  supposed  agreement 
mentioned  were,  and  each  of  them  was,  such  interludes  or 
•n  interlude,  tragedies  or  a  tragedy,  comedies  or  a  comedy, 
operas  or  an  opera,  plays  or  a  play,  farces  or  a  farce,  or  other 
entertainments  or  entertatument  of  the  stage,  or  some  one  or 
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other  of  the  same,  and  that  the  same  were  to  be  acted,  j8S8. 
represented  and  performed  at  the  said  theatre,  during  such  v^v-^/ 
time  as  aforesaid,  for  hire,  gain  and  reward ;  of  all  which  ^Y 
several  premises  the  said  defendant,  before  and  at  the  time  Yates. 
of  the  making  of  the  said  supposed  agreement,  to  wit,  &c., 
had  notice.  Verification. 
Replication,  de  injuria. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Middlesex 
sittings  after  last  Hilary  term,  it  was  proved  that  the  de- 
fendant's engagement  related  to  the  representation  of  cer- 
tain comedies,  melo-dramas,  burlettas  and  other  pieces,  in 
which  music,  singing  and  dancing,  were  introduced.  His 
lordship  was  of  opinion  that  the  plea  was  proved,  and  that 
a  good  defence  was  made  out  under  the  statute  (a),  and  a 
verdict  was  found  for  the  defendant. 


(a)  10  Geo-2,  c.  98,  s.  1, enacts, 
that  every  person  who  shall  act  or 
represent  for  gain  or  reward,  any 
interlude,  tragedy,  comedy,  opera, 
play,  farce  or  other  entertainment 
of  the  stage,  such  person  not  having 
any  legal  settlement  in  the  place 
where  the  same  shall  be  acted  or 
represented,  without  authority  by 
virtue  of  letters-patent  from  his 
Majesty,  or  without  licence  from 
the  Lord  Chamberlain,  shall  be 
deemed  a  rogue  and  vagabond. 

Sect.  2.  That  any  person,  having 
or  not  having  a  legal  settlement  as 
aforesaid,  who  shall,  without  such 
authority  or  licence  as  aforesaid, 
act  or  represent  &c,  as  aforesaid, 
shall  for  every  such  offence  forfeit 
50/. 

Sect.  5  provides  that  no  person 
shall  be  authorised  by  virtue  of 
any  letters-patent  from  his  Ma- 
jesty, or  by  the  licence  of  die  Lord 
Chamberlain,  to  act  or  represent  as 
aforesaid,  except  in  the  city  of 
Westminster,  and  within  the  liber- 


ties thereof,  and  in  such  places 
where  his  Majesty,  his  heirs  or 
successors,  shall  in  their  royal  per- 
sons reside,  and  during  such  resi- 
dence only. 

The  25  Geo.  9,  c.36,  s.  2,  (made 
perpetual  by  28  Geo.  2,  c.  19,) 
enacts,  that  any  house,  room, 
garden  or  other  place  kept  for 
public  dancing,  music,  or  other 
entertainments  of  the  like  kind,  in 
the  cities  of  London  or  Westmin- 
ster, or  within  twenty  miles  thereof, 
without  a  licence  bad  for  that  pur- 
pose, from  the  last  preceding  Mi- 
chaelmas Quarter  Sessions,  shall 
be  deemed  disorderly. 

The  28  Geo.  3,  c.  30,  (after  re- 
citing 10  Geo.  2,  c.  28,)  enables 
justices  at  general  or  quarter  ses- 
sions, under  certain  restrictions,  to 
license  the  performance  of  such 
tragedies,  comedies,  interludes, 
operas,  plays  or  farces  as  are  per- 
formed at  cither  of  the  patent  or 
licensed  theatres  in  Westminster, 
so  as  the  place  of  such  perform- 
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Sir  F.  Pollock  now  moved  to  enter  judgment  for  the 
plaintiff  non  obstante  veredicto.  The  question  was  raised  at 
the  trial,  whether  the  performances,  which  form  the  subject 
of  the  agreement  between  the  parties  in  this  case,  were  of  a 
nature  to  require  either  letters-patent  or  a  licence,  and  it  is 
now  submitted,  that  the  necessity  for  any  such  letters  or 
licence  does  not  sufficiently  appear  from  the  plea.  In  Gal- 
lini  v.  Laborie(a)  a  contract  to  dance  in  ballets  at  the 
King's  Theatre,  in  the  Haymarket,  was  held  to  be  within 
the  10  Geo.  2,  c.  28;  but  in  Rex  v.  Handy  (b)  Lord  Kenyon 
said  that,  if  in  the  former  case  he  expressed  an  opinion  that 
the  above  statute  extended  to  every  species  of  stage  enter- 
tainment, be  thought  he  was  mistaken,  and  held  accordingly 
that  tumbling  was  not  within  the  statute.  A  licence  from 
the  magistrates  under  25  Geo.  2,  c.  36,  would  have  legalised 
the  defendant's  performances,  and  he  does  not  in  his  plea 
deny  that  such  a  licence  had  been  obtained.  But  even  if 
the  Lord  Chamberlain's  licence  or  letters-patent  from  the 
crown  were  indispensable,  it  was  for  the  defendant  himself, 
who  was  to  be  the  active  party  in  effectuating  the  agree- 
ment, to  obtain  the  proper  authority.  The  subject  has 
been  considered  by  the  present  Lord  Chancellor  in  Ewing 
v.  Osbaldi$ton(c),  and  his  judgment  is  certainly  opposed  to 
the  present  claim,  but  it  is  desirable,  notwithstanding,  to 
have  the  decision  of  a  Court  of  Law  upon  it. 

Lord  Denman  C.  J.— This  question  appears  to  us  to 
be  entirely  free  from  difficulty.  In  the  case  before  the 
Lord  Chancellor,  where  the  dramatic  performances  under 
consideration  were  exactly  of  the  same  character  as  in  this 
case,  he  lays  down  most  clearly,  that  such  performances  are 
within  the  10  Geo.  2,  c.  28,  and  "  that  there  can  be  no  letters- 

ancei  be  not  within  twenty  miles  successors,  or  of  any  place  within 

of  the  cities  of  London  or  West-  the  same  jurisdiction, 
minster  or  Edinburgh,  or  eight       (a)  5  T.  R.  242. 
miles  of  any  patent  or  licensed        (fy  <j  x.  R.  286. 
theatre,  or  ten  miles  of  the  resi-       (c)  2  Mylne  &  Craig,  &S. 
dence  of  his  Majesty,  his  heirs  or 
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patent  or  licence  from  the  Lord  Chamberlain  under  the  act 
of  10  Geo.  2,  c.  28,  or  licence  from  the  sessions  under  the 
28  Geo.  3,  c.  30,  for  the  performance  of  any  kind  of  theatri- 
cal representation,  described  in  the  act  10  Geo.  2,  c.  26, 
within  twenty  miles  of  London,  except  in  the  city  of  West- 
minster, or  in  the  place  at  which  the  king  may  be  residing." 
The  plea  states  facts,  which  shew  most  unequivocally  that  the 
agreement  related  to  representations  within  the  above  acts, 
and  which  could  not  therefore  be  legalised  in  any  way,  for 
neither  letters-patent,  nor  the  Lord  Chamberlain's  licence, 
nor  a  licence  from  the  sessions,  could  legally  be  granted  for 
dramatic  representations  at  this  theatre,  on  account  of  its 
local  situation  and  vicinity  to  the  metropolis;  and  though 
its  situation  would  not  incapacitate  it  for  a  liceuce  under  25 
Geo.  2,  c.  3(i,  yet  such  a  licence  would  be  wholly  unavail- 
ing, for  that  act  is  confined  to  music  and  dancing,  and  other 
entertainments  of  the  like  kind,  and  does  not  apply  to 
dramatic  representations. 

Patteson  J.  (a)— It  is  conceded  that  there  was  no 
licence  or  other  authority  in  this  case  under  the  10  Geo,  2, 
but  it  is  said  the  plea  does  not  negative  a  licence  under  the 
25  Geo,  2.  The  question  arises  then  as  to  the  sufficiency 
of  such  last»mentioned  licence.  Now  in  JZwing  v.  O&bal- 
diiton(b)  it  was  expressly  determined  that  such  a  licence 
would  not  protect  dramatic  performances.  The  plea  there- 
fore shews  that,  in  consequence  of  the  situation  of  the 
theatre,  the  performances  in  question  could  not  be  made 
legal  in  any  way. 

Coleridge  J. — The  plea  is  good.  It  discloses  facts 
which  bring  this  theatre  within  the  restrictions  of  the  10 
Geo.  A,  c.  28.  It  is  immaterial  to  consider  whether  it  was 
the  duty  of  the  plaintiff  or  defendant  to  procure  the  licence, 

M  LUtledak  J.  had  left  the        (b)  2  Mjlne  &  Craig,  53. 
Court. 
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1838.  as  it  could  uot  legally  have  been  procured  by  either  of 

^^-^  them,  with  a  view  of  licensing  the  performances  in  question, 
v. 

YaT£S-  Rule  refused. 


Tuetday,  Doe  on  the  demise  of  Neale  t>.  John  Samples. 

April  %tth. 

Where  a  mort-  Ejectment  for  a  house  and  premises  in  Hartley 

his^t^under  Wintney,  in  the  county  of  Southampton.    At  the  trial  at 

a  conveyance  the  last  Winchester  assizes,  before  Lord  Denman  C.  J.,  it 

a  prior  deed,  '  appeared  that  the  lessor  of  the  plaintiff  claimed  as  mort- 

above  thirty  gagee  under  deeds  of  lease  and  release  executed  in  1821 
years  old,  by    °  ° 

which  the  es-   by  the  father  of  the  defendant,  who  was  nearly  eighty  years 

l^cmwB.sidtled  °^  a8e  at  tbe  t",ie* to  secure  a  8Um  °*  moncy  'ent  by  the 
by  the  mort-  lessor  of  the  plaintiff.  On  the  death  of  the  mortgagor  in 
for  life,  re-  December,  1829,  a  marriage  settlement  was  found  among 
mainder  to  his  his  papers,  settling  the  property  in  question  upon  himself 
among  the      for  life,  remainder  to  the  issue  of  the  marriage  about  to  be 

papers  of  the  80|emnized  between  himself  and  Sarah  Hunt.  The  mar- 
mortgagor, 

after  his  death,  riage  settlement  was  dated  9th  November,  1785,  and  it 

in  evidence 6    contained  a  proviso,  that  if  the  marriage  did  not  take  place 

without  proof  within  six  months  of  the  date  thereof,  the  deed  was  to  be 

The  rule  as  vo^*    I*  was  proved  that  the  marriage  did  take  place  on 

to  the  proof  t|,e  February,  1786.  The  trustees,  and  all  the  parties 
of  custody, 

which  entitles  named  in  the  deed,  were  long  since  dead.    On  the  produc- 

to  bew  read*  ll°n  °f  ttl*8  deed'  lt  Wa8  objected  for  the  pWntiff,  that  it 
is  satisfied  by  was  inadmissible  without  regular  proof,  because  it  had  not 

co^ingfourof  come  out  °^ tbe  ProPer  custody ;  but  the  Lord  Chief  Justice 
the  possession  admitted  the  evidence,  subject  to  a  motion,  and  the  verdict 

connected  *°  passed  for  the  defendant, 
with  them  as 
not  to  raise 

any  suspicion  Erie  now  moved  to  enter  a  verdict  for  the  plaintiff.  In 
order  to  make  this  deed  admissible  without  proof,  it  should 
have  come  out  of  the  proper  custody,  viz.  the  trustees  or 
their  representatives.  The  presumption  in  favour  of 
ancient  deeds  does  not  apply,  unless  the  custody  from 


of  fraud 
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which  they  are  produced  repels  all  suspicion  of  fraud. 
A  passage  in  Finer9 s  Abridgment,  Evidence  (A  b.  5,  pi.  7,) 
is  generally  referred  to  for  the  origin  of  the  practice  of 
receiving  such  deeds  without  regular  proof,  "  for  it  is  hard 
to  prove  ancient  things,  and  the  finding  them  in  such  a 
place  is  a  presumption  they  were  honestly  and  fairly  ob- 
tained and  preserved  for  use,  and  are  free  from  suspicion 
of  dishonesty."  But  in  this  case  that  presumption  is  re- 
butted by  the  fraud  of  Samples  the  father,  and  proof  of 
execution  of  the  deed  should  have  been  given.  In  3  Bac. 
Abr.  Evidence,  p.  304,  (7th  ed.)  it  is  laid  down,  if  the 
deed  imports  a  fraud,  as  when  a  man  conveys  a  reversion 
to  one,  and  afterwards  conveys  it  to  another,  and  the  second 
purchaser  proves  his  title,  then  the  first  deed  must  be 
proved,  for  the  presumption  of  the  antiquity  of  the  deed  is 
destroyed  by  an  opposite  presumption."  For  this  position 
Chattle  v.  Pound,  MS.  is  cited,  and  the  same  doctrine  is 
laid  down  by  the  other  text  writers  (a).  In  this  case 
Samples  the  elder  is  proved  to  have  conveyed  in  fee  ;  if  the 
deed  of  settlement  is  a  genuine  one,  he  was  only  tenant  for 
life,  and  therefore  must  have  committed  a  fraud ;  but  as 
fraud  is  never  to  be  presumed  against  any  one,  the  deed 
ought  to  have  been  proved  strictly.  Again,  if  Samples,  as 
tenant  for  life,  did  commit  this  fraud,  his  custody  is  the 
worst  that  can  be  conceived.  If  he  wished  to  give  this 
estate  to  his  children,  notwithstanding  his  mortgage,  and 
was  willing  to  commit  fraud,  the  forgery  of  this  deed  would 
be  the  obvious  course.  In  Forbes  v.  Wale  (b)  the  danger 
was  adverted  to  of  allowing  a  deed  produced  out  of  the 
custody  of  a  party  benefited  to  prove  itself,  on  the  ground, 
that  if  the  length  of  the  date  was  alone  sufficient  to  establish 
a  deed,  a  knave  has  nothing  to  do,  but  to  forge  a  bond  with 
a  very  ancient  date."  Lord  Mansfield  C.  J.  in  that  case 
would  not  allow  a  bond  thirty  years  old,  on  which  nothing 
appeared  to  have  been  done,  to  be  read  against  the  obligor, 

(a)  Bull.  N.  P.  255;  1  Stark.       (6)  1  W.  Bl.  532. 
Ev.  331,2nd  ed. 

VOL.  1IT.  S 
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without  proof  of  execution.  So,  in  this  case,  the  only 
evidence  against  the  lessor  of  the  plaintiff  is  the  settlement 
produced  by  the  obligee. 

Littledale  J. — It  seems  to  me,  on  the  whole,  that, 
although  the  trustees  were  the  proper  persons  from  whose 
custody  this  deed  should  have  come,  in  this  case  the  cus- 
tody was  not  so  improper  or  improbable  as  to  require  proof 
of  the  execution  of  the  deed. 


Patteson  J. — I  am  of  the  same  opinion.  No  doubt 
such  a  deed  as  the  deed  in  question  is  commonly  in  the 
possession  of  the  trustees  to  the  settlement.  But  the  ques- 
tion is,  whether  the  custody  in  this  case  was  so  manifestly 
improper  and  improbable,  as  to  throw  a  slur  on  the  authen- 
ticity of  the  deed.  I  have  always  understood  that  proper 
custody  does  not  mean  the  custody  of  that  person  only  who 
is  by  law  entitled  to  the  possession  of  the  deed,  but  the 
custody  of  any  person  so  connected  with  the  deed,  as  that 
his  possession  of  it  does  not  excite  any  suspicion  of  fraud. 
One  kind  of  custody  may  not  be  so  strictly  regular  as 
another,  and  still  be  proper  enough. 

Coleridge  J. — The  rule,  without  doubt,  as  to  proper 
custody  is,  that  the  law  considers  that  to  be  satisfactory,  in 
which,  under  the  circumstances  of  the  case,  the  deed  may 
reasonably  be  supposed  to  have  been  kept.  In  The  Bishop 
of  Meath  v.  Marquess  of  Winchester  (a),  where  a  document 
relating  to  the  bishopric  was  produced  from  the  muniments 
of  a  descendant  of  a  bishop,  which  clearly  is  not  strictly  the 
proper  custody,  it  was  held,  on  error  in  the  House  of  Lords, 
that  the  custody  was  sufficient,  and  the  document  was  held 
to  have  been  rightly  admitted. 


Lord  Denman  C.  J. — The  simple  question  was,  whe- 


(a)  3  Bing.  N.  C.  183. 
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ther  the  custody  of  the  marriage  settlement  by  the  tenant 
for  life  was  sufficient,  and  I  thought  it  was. 

Rule  refused* 


Bailey  t>.  Appleyard.  Wednaday, 

April  25M. 

REPLEVIN  for  taking  the  plaintiff's  cow  in  a  close  The  plaintiff 
called  Lower  Ing.    Avowry,  that  the  said  close  belonged  §£T&c3d 
to  the  defendant,  aud  that  the  cow  was  taken  damage  fea-  WM,  c.71, 

first  for  a  right 

sanr'  of  pasture 

Pleas:— first,  that  plaintiff  was  the  occupier  of  a  cer-  thirty  years 

■  iiiit..  .  .  nextbeforethe 

tain  messuage  and  land,  and  that  the  plaintiff  and  the  occu-  commence- 

pier  of  the  time  being  for  thirty  yean  next  before  the  time  Jj^n^wid 

when  &c,  and  before  the  commencement  of  this  suit,  have  secondly,  for 

continually  had,  and  of  right  ought  to  have,  a  right  of  pas- 

ture  in  a  certain  close,  called  Toad  Holes  Lane,  for  his  catde  for 

and  their  cattle,  every  year  and  at  all  times  of  the  year*  as  Ev!dencewas 

to  the  said  messuage  and  land  appertaining.  That  the  locus  &7e?  of  act? 

•  ,        .1  1  ,  .       .  of  depasturing 

in  quo  was  contiguous  to  the  said  lane,  and  that  the  cow,  at  a  period 

just  before  the  time  when  &c.,  then  lawfully  feeding  in  ^°0^tehnacnng 

Toad  Holes  Lane,  escaped  into  the  locus  in  quo,  through  thirty  years 

defect  of  fences  which  defendant  was  bound  to  repair.  commence- 

The  second  plea  claimed  for  twenty  years  before  the  mentofthe 
1  .  r       1  r  1  •      •    8u,t> but  that 

time  when  fcc.  and  before  the  commencement  of  this  suit,  more  than 

a  right  for  the  occupiers  8cc,  every  year  and  at  all  times  of  ^rVirfore 
the  year,  to  put  and  turn  his  and  their  cattle  into  and  the  suit  (in 

1809)  a  rail 
was  erected  so 

as  to  interrupt  the  enjoyment  of  pasture,  and  that  afterwards,  the  rail  having  been  re- 
moved, the  plaintiff  depastured  for  twenty-eight  years: — Held,  1.  That  the  defendant  was 
not  bound  to  prove  that  the  rail  was  erected  adversely  to  the  plaintiff's  right,  but  that 
the  onus  lay  on  the  plaintiff  to  prove  affirmatively  his  actual  enjoyment  of  pasture  for 
thirty  years';  and  that  no  presumption  could  be  admitted  in  his  favour,  on  proof  of 
enjoyment  for  a  less  period. 

2.  That  proof  of  nis  enjoyment  of  pasture  for  twenty-eight  years  did  not  include 
proof  of  the  right  of  turning  on  for  twenty  years,  the  latter  right  being  an  easement 
only,  a  right  of  quite  a  different  nature,  and  of  which  no  evidence  was  given. 

3.  Per  LittledalcJ.  A  plea  claiming  for  twenty  years  next  before  the  commencement 
of  the  suit,  a  right  for  the  occupiers  of  eVc,  every  year  and  at  all  titties  of  the  year,  to 
turn  in  cattle  upon  the  locus  in  quo,  without  saying  for  what  purpose,  is  demurrable. 

s  2 
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upon  the  said  lane,  as  to  the  said  messuage  and  land  apper- 
taining :  that  the  plaintiff's  cow,  just  before  &c,  then  law- 
fully being  in  and  upon  the  said  close,  escaped  &c,  (as  in 
the  first  plea). 

The  third  plea  differed  from  the  second,  in  claiming  the 
same  right  to  turn  in  cattle  for  forty  instead  of  twenty 
years. 

The  replications  traversed  the  rights  set  up  by  the  several 
pleas  respectively. 

At  the  trial  before  Patteson  J.  at  the  last  York  assizes, 
it  appeared  that  the  plaintiff  and  defendant  occupied  farms 
adjoining  to  each  other,  and  to  the  lane  in  question ;  that 
the  preceding  occupiers  of  the  plaintiff's  farm  had  pastured 
their  cattle  in  this  lane  at  a  period  commencing  rather  more 
than  thirty  years  before  the  commencement  of  this  action. 
That  in  1809  a  slang  or  rail  was  put  up,  and  afterwards  re- 
moved, which,  during  its  continuance  there,  interrupted 
the  plaintiff  in  his  enjoyment  of  pasture.  It  was  objected 
for  the  defendant,  that  the  right  of  pasture  had  not  con- 
tinued without  interruption  for  a  longer  period  than  twenty- 
eight  years :  that  the  only  evidence  given  was  applicable 
to  this  right,  which  was  a  profit  a  prendre,  and  that  it  did 
not  therefore  support  the  pleas  claiming  a  different  kind  of 
right,  namely,  of  turning  in  cattle,  which  was  merely  an 
easement.  For  the  plaintiff'  it  was  contended,  that  the 
erection  of  the  stang  had  not  been  proved  to  be  adverse, 
and  that  the  depasturing  before  its  erection  and  since,  if 
added  together,  made  out  the  right  of  pasture  for  the  full 
period  of  thirty  years ;  and  that  at  all  events  the  enjoyment 
of  pasture  for  twenty-eight  years  established  the  other  claim 
of  turning  in  cattle,  for  which  a  twenty  years'  prescription 
was  sufficient.  The  learned  judge  was  of  opinion  that  the 
defendant  was  not  bound  to  prove  that  the  erection  of  the 
stang  was  adverse,  but  that  the  plaintiff  was  bound,  under 
3  &  4  Will  A,  c.71,  (the  Prescription  Act)  to  prove  affirma- 
tively that  he  had  depastured  for  thirty  years,  that  he  could 
not  pray  in  aid  any  acts  of  depasturing  before  the  interrup- 
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tion,  and  that  there  was  no  evidence  at  all  of  any  other  than 
a  right  of  pasture.    The  jury,  under  the  direction  of  his  ba1ley 

lordship,  returned  a  verdict  for  the  plaintiff  on  all  the  v. 

■  „„„  Applbyard. 
issues. 


Alexander  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  It  was  incumbent  on  the  defendant  to  shew 
that  the  stang  was  erected  adversely  to  the  plaintiff's  right, 
and  the  onus  was  thrown  improperly  upon  the  plaintiff  to 
prove  an  uninterrupted  enjoyment  of  his  right.  [Lord 
DenmanJ.  C.  We  are  all  against  you  on  this  point.]  As  to 
those  pleas,  then,  which  claim  the  simple  right  of  turning 
in  cattle,  it  is  submitted,  though  the  third  plea,  which 
claims  the  right  for  forty  years,  must  be  given  up,  that  the 
second  plea,  claiming  for  twenty  years  only,  was  proved. 
The  evidence  was  certainly  intended  to  support  a  more 
ample  right — a  right  of  pasture  for  thirty  years ;  but,  how- 
ever insufficient  for  this  object,  it  was  applicable  to,  and 
maintained,  the  more  limited  right  of  turning  in  cattle, 
for  twenty  years  only.  [Patteson  J.  If  the  right  of  turning 
in  means  a  right  to  depasture  only,  then  it  is  a  more  limited 
right;  if  it  be  for  any  other  purpose,  then  it  is  not.] 
In  The  Bailiffs  of  Tewkesbury  v.  Bricknell(a)9  it  is  laid 
down  that  a  party  may  prescribe  for  less  than  he  is  entitled 
to  claim.  Bushwood  v.  Pond  (b)  is  there  cited,  in  which 
the  prescription  was  for  common  for  a  hundred  sheep ;  the 
evidence  established  a  right  of  common  for  a  hundred 
sheep  and  six  cows,  yet  the  prescription  alleged  was  held 
to  have  been  made  out. 


Lord  Denman  C.  J.  —  I  think  no  rule  ought  to  be 
granted.  Under  the  first  issue  there  was  no  proof  of  en- 
joyment for  thirty  years,  and  actual  enjoyment  for  this 
period  must  be  proved  tinder  the  first  section  of  2&S 
Will.  4,  c.  71.    By  the  second  plea  a  right  is  claimed  of 


(o)  1  Taunt.  14*4 


(6)  Cro.EIir.72S. 


Bailey 
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1838.  turning  on  cattle.  This  is  not  a  very  intelligible  right  in 
itself.  It  was  necessary  to  give  some  evidence  of  the 
manner  in  which  it  had  been  exercised;  and  the  only 
Appleyard.  evidence  given  of  the  exercise  of  any  right  at  all,  was  of 
a  right  of  pasture,  and  the  right  of  pasture  was,  beyond  all 
doubt,  negatived  by  interruption.  It  cannot  therefore  be 
said  that  more  was  proved  than  claimed  by  the  plea ;  for 
the  right  of  pasture,  which  is  a  profit  &  prendre,  is  a  right 
of  a  different  character  from  the  right  of  turning  in,  which, 
if  any  thing  at  all,  is  an  easement,  and  is  provided  for  under 
a  different  section  of  the  statute. 


Littleoale  J. — The  first  plea  was  certainly  not  proved. 
Under  the  old  system,  when  enjoyment  for  time  immemo- 
rial was  required  to  substantiate  a  right  of  pasture,  and  of 
course  could  never  be  made  out  strictly,  enjoyment  for 
a  period  of  twenty-eight  years,  which  appears  to  have  been 
had  in  this  case,  might  have  been  sufficient  for  founding 
thereupon  a  presumption  of  the  right.  But  the  present 
claim  is  distinctly  set  up  under  the  late  Prescription  Act. 
This  act  relieves  a  party  from  the  necessity  of  proving  his 
right  from  time  immemorial,  and  allows,  as  an  equivalent, 
the  proof  of  actual  enjoyment  for  thirty  years,  so  that  no 
presumption  is  admissible. 

With  regard  to  the  second  plea,  which  might  have  been 
demurred  to  as  not  shewing  the  purpose  for  which  the 
cattle  were  to  be  turned  on,  the  plaintiff,  in  order  to  suc- 
ceed by  proof  of  enjoyment  for  twenty  years  only,  should 
have  offered  evidence  of  some  right,  not  being  of  a  profit 
h  prendre,  under  the  first  section  of  the  net,  but  a  mere 
easement  uuder  the  second,  and  of  such  acts  of  enjoyment 
as  would  tend  to  perfect  his  right  to  some  definite  ease- 
ment. Now  the  evidence  given  did  not  apply  in  any  way  to 
the  user  of  the  lane,  without  reference  to  pasturage,  and 
the  sole  object  of  the  evidence  was  obviously  to  prove  the 
right  of  pasture.  It  is  not  necessary  to  say  any  thing  about 
the  legality  of  such  an  easement  as  is  claimed  by  the  second 
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plea.  Such  an  easement  might  perhaps  exist  for  cattle  on 
their  way  to  some  other  place.  But  it  is  enough  to  say 
that  there  was  no  evidence  in  this  case  of  any  easement 
at  all. 

Coleridge  J. — I  think  the  ruling  of  the  learned  judge 
upon  both  points  was  correct.  It  appeared  from  the 
evidence  in  support  of  the  right  of  pasture,  that  there 
was  some  enjoyment  more  than  thirty  years  before  the 
commencement  of  the  action,  then  an  exclusion  occurred, 
and  then  the  enjoyment  was  resumed,  and  continued  for 
twenty-eight  years.  Now  the  6th  section  of  the  Prescrip- 
tion Act  expressly  disallows  any  presumption  in  favour  of  a 
claim,  upon  proof  of  enjoyment  for  any  less  period  of  time 
than  may  be  applicable  under  the  act  to  the  nature  of  the 
right  claimed.  Again,  the  4th  section  provides,  that  each 
of  the  periods  mentioned  in  the  act  shall  be  taken  to  be  the 
period  next  before  the  commencement  of  some  action 
bringing  the  claim  into  question ;  so  that  you  cannot  couple 
two  detached  periods  together  for  the  purpose  of  making 
out  a  prescription  in  its  full  complement  My  brother 
Littledalc  has  explained,  that  the  statute  substitutes  posi- 
tive proof  of  enjoyment  during  a  limited  number  of  years, 
for  the  immemorial  enjoyment  formerly  alleged,  and  in  aid 
of  which,  as  it  never  could  be  proved  throughout,  pre- 
sumption was  admitted.  The  second  plea  must  be  taken 
to  be  framed  on  the  second  section  of  the  act,  which  ap- 
plies to  easements,  whereas  the  evidence  related  tp  a  right 
of  pasture  only,  a  totally  different  thing.  The  section  it- 
self prescribes  a  different  limitation  of  time  with  respect 
to  easements,  which  shews  that  the  subjects  of  the  first  and 
the  other  two  pleas  were  considered  to  be  of  a  different 
nature.  It  cannot  therefore  be  said,  that  more  was  proved 
than  had  been  claimed,  when  the  two  rights  are  specifically 
distinct,  and  the  evidence  in  support  of  one  of  them  was 
altogether  inapplicable  to  the  other. 
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Patteson  J.— Before  the  recent  statute  evidence  in 
Bailey      suPPort  °f  a  "ght  of  pasture  did  not  establish  any  other 
v.         right,  nor  can  it  do  so  now. 
Appleyard.  Ru,e  refused# 


The  QuEEN  v-  Tl,e  Cambridge  Gas  Light  Company. 

1.  Where     UPON  an  appeal  against  a  rate,  by  which  the  parish  of 
the  mains  and  t     X         •      .  .  •«  .  t 
pipes  of  a  gas  St.  Mary  the  Great,  in  the  town  of  Cambridge,  rated  the 

disTnbuied'6    Cambridge  Gas  Company  in  70/.  for  and  in  respect  of  the 

through  seve-   mains  and  other  pipes  and  apparatus  belonging  to  the 

the  p^opeMcri-  Company,  situate  and  fixed  iu  the  ground  in  the  parish,  the 

terion  tor  the  sessions  confirmed  the  rate,  subject  to  the  opinion  of  the 
assessment  ot*  .  . 

the  Company   Court  upon  a  case,  which  stated,  amongst  other  things,  the 

to  each  parish  following  facts  :— 
is  not  the  ° 

amount  of  re-      The  Cambridge  Gas  Light  Company  was  incorporated 

supphe^th6ere-  ^  a  *oca'  act'  Passed  m  tne  4  Will.  4,  conferring  the  usual 
in,  but  a  pro-  powers,  for  lighting  the  various  parishes  in  the  town  of 
oT^hTren^at  Cambridge.    In  pursuance  of  this  act,  the  Company  pur- 

which,afterde-  chased  premises  in  the  parish  of  St.  Andrew  the  Less, 
auctions  for  the     ....  c  ~  . 

wear  and  tear  within  the  town  of  Cambridge,  and  erected  thereon  a  gaso- 
the^orks  of '  meter  an^  otner  works  necessary  for  making  gas  and  coke, 
the  Company  and  broke  up  the  soil  and  pavement  in  the  public  streets, 
calculated  anc*  ^xec*  ProPer  niains  and  pipes  along  the  streets,  and 
according  to  into  the  several  colleges,  halls,  shops,  &c.  of  the  University 
vatue^^he*   ana*  town.  They  also  manufactured  for  sale  a  considerable 

land,  from  the  quantity  of  coke  and  tar,  at  their  said  works  and  premises 
apparatus  and  t -         *  r 
works  of  the    in  St.  Andrew  the  Less. 

doTnfiS      The  8everal  colle8es  an<i  halls  in  the  University  were  all 

2.  The  pro- 
per deduction  to  be  made  from  the  rent  of  a  Company's  works,  to  form  the  basis  of 
a  poor  rate  assessment,  is  such  an  annual  sum  as  will  be  sufficient  to  replace  the 
works  when  worn  out. 

3.  An  assessment  upon  the  above  principles  is  not  levied  in  any  degree  on  the  profits 
of  the  Company. 

4.  A  gas  company  in  the  town  of  Cambridge,  which  consists  of  several  parishes,  in 
which  are  situated  numerous  colleges  which  are  extra-parochini,  supplied  gas  in  mains 
and  pipes  to  these  colleges,  and  was  rated  therefore  to  the  parishes  in  which  the  col- 
leges are  locally  situated;— Held,  that  the  rate  was  bad,  the  Company  being  rateable  iu 
respect,  not  of  its  receipts,  but  the  land  occupied. 
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founded  prior  to  the  43  Eliz.  (1601 ),  excepting  Downing 
College,  which  was  founded  in  1800,  and  (with  the  excep- 
tion of  Downing  College  and  of  some  modern  additions  to 
others)  no  college  or  hall  in  the  University  is,  or  ever  has 
been,  rated  to  the  relief  of  the  poor.  The  various  parishes 
however  in  which  the  colleges  and  halls  are  locally  situate, 
in  perambulating  their  respective  boundaries,  have  been 
accustomed  to  go  into  and  pass  through  the  colleges  and 
halls,  and  to  affix  their  boundary  marks  therein.  Several 
of  the  colleges  and  halls  are  lighted  by  the  Company  with 
gas,  which  is  supplied  from  their  works  by  the  mains  and 
pipes  fixed  in  the  ground,  and  which  pass  into  and  through 
various  parishes  as  aforesaid,  and  amongst  others  into  and 
through  the  parish  of  St.  Mary  the  Great. 

The  lands,  buildings,  gasometers,  retorts,  and  other 
works  and  apparatus  for  making  gas,  coke  aud  tar,  together 
with  the  mains  and  pipes  for  conveying  gas  through  the 
town,  colleges  and  halls,  would  let  to  a  responsible  tenant 
for  2400/.  a  year,  the  tenant  paying  all  rents  and  outgoings 
for  making  the  subject  of  occupation  productive,  and  doing 
all  the  ordinary  repairs  required,  but  not  providing  for  the 
renewal  of  the  various  works  when  necessary,  which  reno- 
vation would  cost  upon  an  average  500/.  a  year;  viz. — 
For  the  buildings  and  main  pipes  ....  900  0  O 
For  the  gasometers  and  other  more  perish- 

able  articles  200   0  0 
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,£500    0  0 


The  rent  of  2400/.  also  includes  the  mains,  pipes  and  appa- 
ratus in  those  colleges  and  halls  which  are  not  assessed  to 
the  relief  of  the  poor,  the  value  of  which  mains,  pipes  and 
apparatus,  so  included,  is  350/.  a  year.  The  gas  consumed 
in  the  parish  of  St.  Mary  the  Great  is  conveyed  into  and 
through  it  by  mains  and  service  pipes  sunk  and  affixed  in 
the  soil.  The  sum  received  by  the  Company  for  gas  thus 
conveyed  and  consumed  by  the  parish  is  763/.  185.  8rf.  per 
annum. 
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The  assessment  in  St.  Mary  the  Great  has  been  con- 
firmed, upon  the  assumption  that  2400/.  is  the  sum  at 
which  the  works,  mains,  pipes  and  apparatus  of  the  Com- 
pany is  liable  at  law  to  be  rated  to  the  relief  of  the  poor, 
and  that  this  sum,  after  deducting  150/.  for  the  value  of  the 
buildings  and  works  at  the  manufactory,  ought  to  be  distri- 
buted amongst  the  different  parishes  through  which  the 
mains  and  pipes  are  laid,  with  reference  to  the  annual 
receipts  by  the  Company  for  gas  supplied  in  each  parish 
respectively.  If  this  be  correct,  it  is  admitted  that  70/.  is 
a  proper  assessment  to  be  made  by  St.  Mary  the  Great. 

The  Company  contended  that,  assuming  the  annual  rent 

to  be  the  proper  criterion  of  annual  value  for  the  purpose 

of  rating,  the  following  deductions  should  be  made : — 

For  the  cost  of  renovation  of  the  various 

works   500   0  0 

For  the  annual  value  of  the  mains,  &c. 

within  the  colleges  not  rated  to  the  poor  350   0  0 
For  the  profits  in  trade  of  the  Company  .  600   0  0 

efl450    0  0 

The  Company,  however,  contended  that  the  rent  at  which 
the  works  would  let  is  not  the  proper  criterion  of  value, 
but  that  they  should  be  rated  at  the  actual  productive 
value,  to  be  calculated  on  the  balance  of  their  total  receipts 
and  expenditure,  viz.  on  2370/.  25., — deducting  therefrom 
the  following  items  : — 

For  renovation  of  works,  &c   500   0  0 

Bad  debts     .    .    ,   50   0  0 

Law  expenses   25    0  0 

For  interest  at  5  per  cent,  on  a  capital  of 
3000/.,  necessarily  employed  in  the 
Company's  manufacture  or  works   •    .150   0  0 
Allowance  of  20  per  cent,  for  profits  in 

trade  600   0  0 

Gross  receipt  for  gas  supplied  to  the  col- 
leges and  halls    .  81417  4 


£2\S9  17  4 
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Personal  estate  or  the  profits  of  trade  are  not  assessed  1888. 
to  the  poor  rate  in  any  parish  within  the  town  of  Cain- 
bridge. 

The  questions  for  the  opinion  of  the  Court  were,  which  q""™* 
of  the  two  principles  of  assessment  was  the  correct  one,  Compawy. 
and  what  deductions  ought  to  be  made  in  either  case? 
Secondly,  the  total  rateable  value  being  ascertained,  upon 
what  principle  it  ought  to  be  distributed  amongst  the 
several  parishes  through  which  the  mains  and  pipes  were 
laid*  after  deducting  150/.  for  the  value  of  the  buildings 
and  works  in  the  parish  of  St.  Andrew  the  Less  ?  If  the 
Court  shall  be  of  opinion  that  the  assessment  was  made 
upon  the  correct  principle,  and  that  the  Company  is  not 
entitled  to  make  any  deduction,  the  order  of  sessions  to  be 
confirmed ;  if  the  Court  shall  decide  otherwise,  the  rate  to 
be  adjusted  accordingly. 

Kelly  and  Bodkin,  in  Hilary  term  last  (a),  in  support  of 
the  order  of  sessions.  The  principle,  on  which  it  is  con- 
tended a  gas  company  should  be  rated,  is  the  annual  rent 
at  which  their  works  and  pipes  would  let.  This  principle 
is  established  by  the  decisions  in  Rex  v.  The  Birmingluim 
Gas  Company  (b)  and  Rex  v.  The  Brighton  Gas  Com- 
pany(c\  In  Rex  v.  Chaplin  (d)9  where  the  rating  of  a 
canal  navigation  was  in  question,  the  amount  at  which  it 
would  let  was  held  by  all  the  Court  to  be  the  proper  crite- 
rion of  annual  value.  If  the  principle  proposed  by  the 
Company  were  to  be  adopted,  the  difficulties  in  the  way  of 
the  different  parishes  of  Cambridge  would  be  almost  insu- 
perable, whereas  no  difficulty  presents  itself  in  taking  the 
gross  rent,  and  then  in  ascertaining  the  annual  receipts  for 
gas  supplied  by  the  Company  from  each  parish  respec- 
tively.   The  ground  on  which  the  Company  rely  in  claim- 

(a)  Jan.  80th,  before  Lord  Den-  &  R.  735. 
mu*  C.  J.,  LiUlcdalc,  Williams,  and       (c)  5  B.  &  C.  466 ;  &  C.  8  D. 

Coleridge  Js.  &  R.  308. 

(6)  1  B.  &  C.  506 ;  S.  C.  2D.       (d)  1  B.  &  Ad.  026. 
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iug  deductions,  is  the  language  of  the  Court  in  Rex  v. 
Ijower  Milton  («).  Bayley  J.  held  there,  that  the  annual 
value  at  which  a  canal  company  should  be  rated  "  would 
be  properly  estimated  at  the  rent  which  a  tenant  would 
give,  he  paying  the  poor  rates  and  the  expenses  of  repairs, 
and  the  other  annual  expenses  necessary  for  making  the 
subject  of  occupation  productive ;  and  a  further  deduction 
should  be  allowed  from  that  rent  where  the  subject  is  of  a 
perishable  nature,  towards  the  expense  of  renewing  or 
reproducing  it."  It  is  submitted  this  is  not  the  principle. 
No  case  can  be  found  in  which  any  such  deductions  have 
been  allowed.  If  they  are  to  be  made  with  respect  to  every 
subject-matter  liable  to  decay,  they  must  be  made  in  every 
case,  for  even  land  itself  requires  a  continual  outlay  of  ca- 
pital in  manure  &c.  to  make  it  productive.  [Littledale  J. 
In  such  cases  the  tenant  always  takes  into  consideration 
the  sum  to  be  laid  out  annually,  and  gives  less  rent  accord- 
ingly. Coleridge  J.  A  difference  is  made  in  some  of  the 
cases  between  houses  and  land,  establishing  that  a  deduc- 
tion should  be  allowed  towards  a  fund  for  rebuilding  the 
former.]  In  Rex  v.  Tomlimon  (6),  where  the  sessions  made 
a  distinction  in  the  rate  on  houses  and  lands,  the  Court 
only  held  that  they  would  not  interfere  with  the  assessment. 
A  deduction  here  is  claimed  for  gasometers  &c,  which  may 
last  100  years.  The  second  deduction  claimed  is  for  the 
mains  &c.  running  into  the  colleges ;  but  it  is  not  stated 
that  they  are  extra-parochial:  the  contrary  would  rather 
appear  to  be  the  case*  The  reason  perhaps  of  their  not 
being  rated  to  the  poor,  was  from  their  being  considered, 
at  the  time  of  passing  43  EIiz.f  as  religious  institutions. 
The  third  deduction  is  claimed  in  respect  of  the  profits  of 
lands,  which  have  not  been  attempted  to  be  rated.  The 
only  remaining  question  is,  whether  the  assessment  of  10L, 
which  is  calculated  on  the  profits  made  by  the  Company 


(«)  9  B.  k  C.  810;  S.  C.  4  (b)  4  Mann.  &  Ry.  169;  &  C 
Mann.  &  Ry.  711.  9  B.  &  C.  163, 
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in  the  particular  parish,  is  properly  made. 
winford(a)  shews  this  is  the  correct  mode. 
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Sir  W.  W.  Follett  and  Byles  contra.  The  two  cases  re- 
ferred to,  Rex  v.  Birmingham  Gas  Company  (b)  and  Rex  v. 
Brighton  Gas  Company (c),  to  shew  that  rent  is  the  proper 
criterion  of  annual  value,  only  prove  that  the  pipes  and  mains 
of  a  gas  company  are  rateable  property.  A  different  question 
arises  as  to  the  principle  on  which  this  sort  of  property  is 
rateable.  Rent  may  often  be  an  excellent  criterion,  but  it 
is  not  the  only  one.  In  some  cases  it  may  be  too  high, 
in  others  too  low.  If  the  premises  and  works  of  the 
Company  were  situated  in  one  parish  the  rent  might  be  the 
best  criterion,  but  when  they  are  distributed  in  different 
parishes  nothing  can  be  more  incorrect.  The  parish  how- 
ever has  not  adhered  to  one  principle,  for  even  if  2400/. 
be  a  proper  sum  to  take  for  the  whole,  how  is  the  sum  of 
70/.  arrived  at  in  the  particular  parish  ?  Clearly  by  a  differ- 
ent calculation :  viz.  on  the  receipts  for  the  gas  consumed 
there.  Suppose  that  no  gas  were  consumed  in  that  parish, 
but  that  the  mains  for  the  supply  of  the  whole  town  went 
through  the  parish,  the  principle  could  not  be  applied,  and 
yet  it  is  clear  that  the  parish  in  that  case  would  be  rateable ; 
Rex  v.  Corporation  of  Bath  (d),  Rex  v.  The  New  River 
Company  (e).  Even  if  they  were  right  in  taking  the  rent  as 
the  principle,  they  have  not  made  the  proper  deductions;  for 
in  order  to  obtain  a  rent  of  2400/.,  an  expenditure  of  500/. 
a  year  is  required.  Both  Hex  v.  Tomlinson(f)  and  Rex 
v.  Lower  Mittoti(g)  establish  that,  when  rent  arises  out  of 
perishable  subject-matter,  a  deduction  should  be  allowed  as 
a  fund  for  replacing  it.    Rex  v.  The  Duke  of  Bridgwater9s 
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Trustees  (a)  establishes  the  same  principle,  and  if  any  addi- 
tional authority  were  wanting,  it  would  be  found  in  the 
recent  statute  6  &  7  Will.  4,  c.  96,  s.  1,  which  enacts  that 
the  assessment  shall  be  made  on  an  estimate  of  the  rent  at 
which  the  property  may  reasonably  be  expected  to  let,  free 
from  all  usual  tenant's  rates  and  taxes,  and  deducting  there- 
from the  probable  annual  average  cost  of  the  repairs,  in* 
surance,  and  other  expenses,  if  any,  necessary  to  maintain 
them  in  a  state  to  command  such  rent.  A  deduction  should 
also  be  made  for  the  profits  of  trade,  Rex  v.  Woking (b), 
Rex  v.  Joddrell  (c).  The  rate  also  is  made  on  the  gaso- 
meter, which  alone  is  sufficient  to  make  the  rate  bad,  for  the 
case  finds  that  the  fixed  property  in  breweries,  &c.  is  not 
rated.  The  rate  is  also  bad  from  being  made  on  the  mains 
within  the  colleges,  which  are  not  rated.  There  can  be  no 
doubt  on  the  case  that  the  colleges  are  extra-parochial. 
On  all  these  grounds,  whatever  principle  of  assessment  be 
adopted,  the  deductions  claimed  by  the  Company  ought  to 
be  allowed. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court: — This  was  an  appeal  against  a  rate 
made  for  the  relief  of  the  poor  of  the  parish  of  St.  Mary 
the  Great,  in  the  town  of  Cambridge.  The  sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  upon 
a  case,  stating  that  the  said  Company,  by  virtue  of  an  act 
of  parliament  containing  the  usual  powers,  had  erected  a 
gasometer  and  other  apparatus  in  the  parish  of  St.  Andrew 
the  Less,  in  the  said  town  of  Cambridge,  and  had  also  laid 
down  mains  and  pipes  through  the  various  parishes,  and 
also  colleges  and  halls,  (which,  upon  the  statement,  we 
consider  to  be  extra-parochial,)  including  the  said  parish  of 
St.  Mary  the  Great,  and  thereby  supplied  the  public  and 
private  buildings  in  the  said  town  with  gas.  The  Company 
has  been  assessed  in  the  latter  parish  in  the  sum  of  70/. 

(a)  9  B.  &  C.  68;  5.  C.  4  Mann.  (b)  4  A.  &  E.  40;  S.  C.  5  N.  & 
&  Ry.  143.  M.  395. 

(c)  1  B.  &  Ad.  403. 
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upon  the  amount  of  2400/.,  which  is  stated  to  be  what  a 
responsible  tenant  would  give  for  the  whole  apparatus  for 
a  year,  after  making  some  deductions,  and  disallowing  v. 
others,  hereafter  to  be  noticed.  Upon  hearing  of  the  ap-  q^Yimt 
peal  two  questions  mainly  arose  : — 1st,  whether  the  above  Company. 
principle  of  ascertaining  the  sums  to  be  assessed  be  correct, 
or  whether  it  ought  to  have  been  made  upon  the  total 
receipts  of  the  Company,  deducting  their  expenditure ;  and 
2dd,  whether  due  allowance  has  been  made  of  all  proper 
deductions,  supposing  the  first  principle  to  be  correct. 

That  the  general  principle  adopted  by  the  parish  offi- 
cers* and  confirmed  by  the  sessions,  as  contrasted  with 
that  contended  for  by  the  appellants,  is  correct,  we  con- 
sider it  to  be  now  too  late  to  doubt.  The  decisions  of 
Rex  v.  Trustees  of  the  Duke  of  Bridgtvater(a),  of  Rex  v. 
Tomlinson  (6),  and  of  Rex  v.  Lower  Mitton  (c),  have,  we 
think,  settled  the  question.  The  former  case  is  an  express 
authority  against  the  appellants,  and  the  latter  in  favour 
of  the  decision  of  the  sessions  upon  this  point.  We  are 
of  opinion,  therefore,  that  the  sessions  were  quite  right  in 
the  adoption  of  the  general  principle,  but  not  equally  so  in 
allowing  the  deductions  which  ought  to  be  made.  These 
were  claimed  by  the  Company,  first,  for  the  renewal  of  the 
works  500/. ;  secondly,  for  the  value  of  the  mains  and  pipes 
within  the  colleges  and  halls  350/. ;  and  thirdly,  for  the 
profits  in  trade  of  the  Company  600/. 

As  to  the  first,  the  rule  laid  down  in  the  case  of  Rex  v. 
Lower  Mitton  (c)  before  mentioned  is,  we  think,  in  point. 
Amongst  other  deductions  there  mentioned  which  ought 
to  be  made  from  that  rent,  which  is  to  be  the  criterion  for 
ascertaining  the  proper  amount  of  the  rate,  there  is  speci- 
fied, "  a  further  deduction  which  ought  to  be  allowed 
when  the  subject  is  of  a  perishable  nature,  towards  the  ex- 
pense of  renewing  or  re-producing  it."  It  was  observed  at 
the  bar,  that,  until  the  case  of  Rex  v.  Lower  Mitton  (c)  this 

(a)  9  B.  &  C.  68;  S.  C.  4     Mann.  &  Ry.  169. 
Mann,  k  Ry.  711.  (c)  9  8.  &  C.  810;  5.  C.  5  N.  & 

(6)  0  B.  &  C.  103;  S.  C.  4     M.  395. 
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doctrine  is  not  to  be  found.  The  Court,  however,  in  their 
judgment,  for  which  time  was  taken,  referred  to  other  cases 
as  the  foundation  of  it ;  and  the  reasonableness  of  allow- 
ing such  a  deduction  is,  we  think,  obvious,  because  the 
estimated  rent,  at  the  supposed  time  of  letting,  manifestly 
could  not  be  continued  at  the  same  amount  unless  the  ap- 
paratus be  maintained  in  as  good  a  state  and  condition. 
And  this  view  of  the  subject  receives  confirmation,  if  it  had 
been  requisite,  from  the  recent  statute  6  &  7  Will.  4,  c.  96, 
s.  1,  which  prescribes  the  manner  in  which  property  shall 
thereafter  be  assessed.  The  language  there  used  in  describ- 
ing one  of  the  deductions  to  be  allowed,  is  almost  in  terms 
the  same  as  that  employed  by  the  Court  in  the  last-men- 
tioned case. 

The  second  ground  of  deduction  may  be  more  conve- 
niently considered  hereafter.  The  third  claim  of  deduction 
is  "  for  the  profits  in  trade  of  the  Company  600/."  This 
claim,  it  is  presumed,  has  arisen  from  the  fact  stated,  that 
profits  in  trade  are  not  assessed  in  any  parish  in  the  town 
of  Cambridge,  nor  are  they  in  this  instance.  The  rent 
which  it  is  found  a  tenant  would  give  by  the  year,  after  cer- 
tain deductions,  (viz.  2400/.)  is  not  the  amount  of  profits. 
Those  necessarily  are  something  independent  of  and  be- 
yond the  rent,  upon  which  the  person  taking  the  apparatus 
must  calculate,  or  nobody  would  become  tenant  at  all;  they 
are  therefore  perfectly  distinct.  The  rent  which  a  tenant 
would  give  for  land  after  certain  deductions,  which  is  the 
criterion  for  the  due  assessment  of  it,  is  one  outgoing,  the 
expense  of  cultivation  another,  and  all  beyond,  whatever 
that  may  be,  obviously  comes  under  the  denomination  of 
profits.  Since,  therefore,  the  profits  are  in  their  nature 
wholly  distinct  from  the  rent,  and  are  not  only  not  a  deduc- 
tion from  it  but  the  reverse — something  beyond  and  in 
addition  to  it — we  cannot  perceive  that  this  claim  rests  upon 
any  just  principle,  and  are  of  opinion  that  it  has  been  pro- 
perly disallowed. 

We  come  now  to  the  fourth  question,  upon  what  principle 
the  total  rateable  value,  being  ascertained,  ought  to  be  dis- 
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tributed  amongst  the  parishes  in  and  through  which  the  mains 
and  pipes  are  laid,  after  deducting  150/.  for  the  value  of  the 
buildings  and  works  in  the  parish  of  St.  Andrew  the  Less; 
and  it  is  one  of  considerable  general  importance.  The 
sessions  have  adopted  as  their  criterion  the  amount  of  the 
receipts  for  gas  supplied  in  each  parish,  and  have  assigned 
to  the  respondent  parish  the  sum  of  753/.  \8s.  $d.,  being 
such  amount  within  it ;  and  if  the  principle  be  correct  it  is 
admitted  that  70/.  is  the  proper  assessment  upon  the  Com- 
pany in  that  parish.  In  determining  this  point  it  is  neces- 
sary to  consider  in  respect  of  what  the  Company  is  rateable 
according  to  the  decisions.  And  from  the  case  of  Rex  v. 
Corporation  of  Bath  {a) ,  and  various  other  authorities  in 
conformity  thereto,  including  Rex  v.  Brighton  Gas  Com- 
pany (b),  and  the  still  later  case  of  Rex  v.  Trustees  of  Duke 
of  Bridgwater  (c),  and  many  others  which  might  be  cited,  it 
appears  that  they  are  rateable  as  occupiers  of  lands  "  for  the 
improved  value  of  the  land  from  the  gas  pipes  being  laid  in 
it."  This  therefore  being,  as  we  think  it  is,  the  acknow- 
ledged principle,  it  seems  to  follow  that  the  criterion  before 
mentioned,  which  has  been  adopted  by  the  sessions,  cannot  be 
the  true  one.  Suppose  (adopting  their  own  rule)  the  value 
of  the  whole  works  to  be  £400/.  per  annum,  minus  certain 
deductions,  and  the  quantity  of  apparatus  in  the  soil 'of 
each  of  the  several  parishes  to  be  equal,  but  the  sale  of 
gas  and  the  receipts  for  it  to  be  confined  to  one,  the  cases 
of  Rex  v.  Corporation  of  Bath  before  referred  to,  and 
Rex  v.  New  River  Company(d),  and  Rex  v.  Foleshill(e), 
are  express  authorities  to  shew  that  a  rate  upon  the  Com- 
pany in  that  particular  parish,  where  all  the  profits  are  re- 
ceived, could  not  be  sustained.  The  New  River  Company 
was  rated  in  the  parish  of  Little  Amwell  at  the  sum  of 
300/.,  the  value  of  the  land  independent  of  the  water  be- 
ing 5l.  only ;  and  this  Court  held  the  rate  to  be  proper, 
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though  it  was  expressly  stated  that  no  part  of  the  profits 
accrued  in  the  parish  of  Little  Jlmwell, — nor,  indeed,  until 
the  distribution  of  the  water  in  London.  Since,  there- 
fore, in  the  present  case  the  land  occupied  by  the  appa- 
ratus in  each  parish  through  which  it  passes  contributes  to 
the  whole  value  to  let,  it  follows  that  the  Company  must  be 
rated  in  respect  of  its  occupation  in  each  parish ;  and  if 
go,  we  are  aware  of  no  rule  which  can  be  laid  down  as  to 
the  amount,  except  that  it  must  be  in  proportion  to  the 
quantity  of  apparatus  situate  in  each  parish.  It  is  true 
that  in  the  case  of  a  canal  where  the  tolls  varied  in  different 
parts  of  the  line,  it  was  decided  that  a  rate  could  not  be 
made  upon  the  Company  in  each  parish  according  to  the 
length  of  the  canal  in  it,  and  for  that  reason;  Rex  v.  Kings- 
winford  (a).  But  in  a  case  very  recently  before  this 
Court,  where  the  tolls  were  the  same  throughout  the 
whole  line,  it  was  held  that  the  proportion  to  be  paid  by 
the  Company  in  any  given  parish  along  the  line  must  be 
ascertained  by  a  mileage  calculation,  Rex  v.  Woking  (b). 
And  as  it  is  impossible  to  suppose  any  superiority  in 
one  part  of  the  apparatus  over  another,  the  same  prin- 
ciple, we  think,  should  be  applied  in  the  present  in- 
stance, and  that  the  assessment  upon  the  amount  of  profits 
received  in  the  respondent  parish  was  wrong. 

It  remains  only  to  consider  whether  the  deduction  of 
350L,  being  the  annual  value  of  that  part  of  the  apparatus, 
which  lies  withiu  the  colleges  and  halls,  ought  to  be  made. 
And  we  purposely  reserved  the  consideration  of  this  point 
to  the  last,  because  it  is  connected  with  the  principle  which 
regulated  our  answer  to  the  last  question.  For  inasmuch  as 
the  rate  is  imposed  upon  the  land  used  for  the  apparatus, 
and  as  none  can  be  imposed  upon  that  part  which  lies  in 
those  extra-parochial  places,  the  amount  which  would  other- 
wise have  arisen  therefrom  (the  aforesaid  sum  of  350/.) 
must,  we  think,  be  deducted.    Upon  the  whole,  therefore, 


(a)  7B.&C. 336. 


(6)  4  Ad.  &  Ell.  41. 
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in  those  particulars  as  to  which  the  sums  are  agreed  upon, 
the  amendment  of  the  rate  will  be,  of  course;  but  as  we 
have  no  materials  for  ascertaining  the  proportion  between 
the  parishes,  it  must  (as  according  to  the  statement  was  in- 
tended) in  that  respect  be  "  adjusted." 
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Rate  to  be  sent  back  to  Sessions  to  be  adjusted. 


The  Queen  v.  The  Mayor,  Sheriffs,  Citizens  and 

Commonalty  of  the  City  of  Lincoln.  ^amh 
The  indictment  against  the  defendants  stated  in  the  first  Where  there 
count,  that  from  time  immemorial  there  had  been  a  public  live  {iability" 

bridge,  called  Great  Bar  Gate  Bridge,  over  a  certain  water-  *?  re pair 

99  .  bridge,  it  is  an 

course,  called  Great  Bar  Gate  Drain,  in  the  parish  of  St  intendment  of 

Botolph,  in  the  city  of  Lincoln,  in  a  common  ancient  king's  absence^f  any 
highway,  leading  from  8cc.  over  the  said  bridge,  used  for  evidence  to 
all  the  liege  subjects  &c,  and  that  a  certain  part  of  the  tha^theTmbi- 
said  highway  next  adjoining  the  north  end  of  the  said  pub-  ^^^J8  t0 
lie  bridge,  within  the  distance  of  300  feet  thereof,  beginning  theapproaches 
at  the  north  end  of  the  said  bridge,  and  certain  other  parts  Abridge*1  °f 
of  the  said  highway  adjoining  the  south  end  (described  in 
like  manner),  were  out  of  repair,  and  that  the  said  defend- 
ants the  said  bridge  have  immemorially  been  bound  to 
repair,  and  still  of  right  ought  to  repair,  as  often  as  re- 
quired, yet  that  they  refuse  to  repair  the  said  parts  of  the 
said  highway,  so  as  aforesaid  in  decay.   The  second  count 
was  similar;  but  alleged  that  the  defendants  were  a  pre- 
scriptive corporation.    The  third  count  charged  that  the 
defendants  were  immemorially  bound  to  repair  the  parts  of 
the  highway  adjoining  the  bridge;  and  the  fourth  count 
was  similar,  but  alleging,  as  in  the  second  count,  that  the 
defendants  were  n  prescriptive  corporation.    Plea;  not 
guilty.    At  the  trial  before  Park  J.,  at  the  summer  assizes, 
1834,  for  the  county  of  Lincoln,  a  verdict  passed  for  the 

t2 
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1838.      crown,  subject  to  the  opinion  of  the  Court  on  the  follow- 

ThTo^N  ingcas*. 

v.  The  defendants  are  the  corporation  of  the  city  of  Lin- 

^^j^coln.0^  co'n>  w°ich  ls  an  immemorial  corporation.  The  city  of 
Lincoln  is  a  county  of  itself,  and  not  comprised  in  any  other 
county.  The  bridge,  the  Great  Bar  Gate  Bridge,  men- 
tioned in  the  indictment,  is  an  ancient  public  bridge,  and 
the  said  corporation  have  from  time  immemorial  exclusively 
repaired  the  fabric  of  the  said  bridge,  aud  are  liable  by 
prescription  to  repair  it.  The  fabric  of  the  bridge  is  not 
out  of  repair;  but  there  is  a  public  highway  passing  over 
the  said  bridge;  and  the  said  highway  extending  from  the 
said  bridge  from  each  end  of  it  for  more  than  100  yards 
both  ways,  within  the  city  and  county  of  the  city  of  Lin- 
coln, is  out  of  repair,  which  is  the  highway  mentioned  in 
the  indictment.  There  was  no  evidence  that  any  part  of 
the  said  highway  had  ever  been  repaired  by  the  defendants 
or  their  predecessors,  or  by  the  parish  in  which  it  is  situ- 
ated ;  but  the  whole  of  the  said  highway,  including  the  part 
of  it  which  passes  over  the  said  bridge,  has,  as  far  back  as 
the  memory  of  living  witnesses  can  go,  been  repaired  by 
the  Commissioners  for  the  south-east  and  south-west  dis- 
trict of  the  Lincoln  turnpike  road,  which  commissioners 
were  first  appointed  by  a  public  act  of  parliament,  passed 
in  the  29th  year  of  the  reign  of  his  late  majesty  King  George 
the  Second.  The  questiou  for  the  opinion  of  the  Court  of 
King's  Bench  is,  whether  defendants  were  liable  to  repair 
the  said  part  of  the  said  highway  so  out  of  repair.  If  de- 
fendants are  so  liable,  then  the  verdict  for  the  crown  to 
stand ;  otherwise,  a  verdict  of  not  guilty  to  be  entered. 

Balguy  argued  the  case  for  the  crown,  in  Hilary  term 
last  (a).  The  liability  of  the  defendants  to  repair  the 
bridge  being  admitted,  their  liability  also  to  repair  100 
yards  of  the  highway  at  each  end  of  the  bridge  follows  as  a 

(a)  Jan.  17ih,  before  Lord  Denman  C.  J.,  JUttledale,  Williams  and 
Coleridge  Js. 
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matter  of  course :  Rex  v.  The  West  Biding  of  Yorkshire  («),  1838. 

Lord  Coke's  comment  on  the  Statute  of  Bridges  (b),  The  v^*^ 

...       „  „     ,  ,  _     .  .       i    .  r      t    The  Queen 

Abbot  of  Lombe  s  case  (c).    Ju  that  case  a  jury  bad  found  v. 

that  the  Abbot  was  not  bound  to  repair  except  two  arches  Mfjyor  &c»  of 

.  .  Lincoln. 

of  the  bridge  of  T.  and  the  bridge  ultra  cursum  aqua,  and 

uot  the  ends  of  the  bridge ;  but  Knivet  J.  held,  that  he 
was  bound  to  repair  the  bridge  and  the  highway  adjoining 
the  one  end  of  it  and  the  other.  Lord  Etdon  C.  J.  re- 
marked upon  this  case,  in  The  West  Riding  of  Yorkshire  v. 
The  King(d),  that  it  was  hard  doctrine;  but  he  acted  upon 
it.  [Littledale  J.  It  is  difficult  to  understand  that  case. 
Probably  the  doctriue  laid  down  only  fell  from  a  serjeant 
arguendo  (e).]  The  only  difficulty  iu  the  case  does  not 
apply  here,  because  the  corporation  are  found  to  be  liable 
to  repair  the  whole  bridge. 

Sir  jP.  Pollock,  contra.  It  is  admitted  that  where  there 
is  a  liability  at  common  law  to  repair  a  bridge,  the  liability 
to  repair  the  approaches,  to  the  extent  defined  by  the 
statute  22  Hen.  8,  c.  5,  s.  9,  follows.  But  a  liability  by 
prescription  is  founded  on  a  private  agreement,  and  no 
other  burden  is  created  by  it  than  what  the  grantor  has 
voluntarily  imposed  upon  himself.    It  is  found  here  ex- 


(a)  7  East,  588,  confirmed  in 
error,  5  Taunt.  284;  &C.2Dow,l. 

(6)  2  lust.  705.  See  also  13 
Rep.  33. 

(c)  43  Assis.  pi.  37;  Bro.  Abr. 
Presentments  in  Courtes,  22  &  29, 
fo.  152;  Fitz.  Just.  186. 

(d)  5  Taunt.  884. 

(e)  The  decision  in  the  Year 
Book  appears  to  depend  on  the  ne- 
cessity for  a  special  plea,  shewing 
who  is  liable  to  do  the  remainder 
of  the  repairs.  For  alt  hough  when 
a  private  person  is  indicted  for  not 
repairing  he  may  prove  that  an- 
other ought  to  repair,  under  a  plea 
of  not  guilty,  yet  as  the  Abbot,  by 
his  plea!  acknowledged  his  liabi- 


lity to  repair  part,  he  ought  to  have 
shewn  in  his  plea  who  was  liable 
to  repair  the  remainder;  according 
to  the  doctrine  in  The  King  v. 
Gorton,  1  Sid,  140;  S.  C.  Keb. 
498;  and  Rex  v.  St.  Andrew's,  Hoi- 
born  y  3  Salk.  183,8;  S.  C.  1  Mod. 
112;  and  this  seems  to  be  the  rea- 
son pointed  out  by  Knivet  J.,  "  as 
it  is  not  found  nor  limited  in  the 
record  who  ought  to  repair  the 
remainder  of  the  bridge,  and  with- 
out doing  that  it  would  be  of  no 
virtue,  although  it  may  be  found 
that  the  arches  are  in  good  repair, 
still  that  cannot  be  held  an  argu- 
ment for  you."  See  also  Popfa* 
192. 
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1838.  pressly  that  the  corporation  are  liable  by  prescription  to 

r^**^  repair  the  fabric  of  the  bridge,  but  as  expressio  umus  est 

„.  exclusio  ulterius,  that  is  equivalent  to  finding  that  they  are  not 

Mayor  &c.  of  liable  to  repair  the  approaches.    With  regard  to  the  Abbot 

JuINCOLN* 

of  Combe's  case  (a),  it  contains  most  extraordinary  doctnne; 
for  what  is  there  to  prevent  a  party  being  liable  by  pre- 
scription to  repair  one  arch  of  a  bridge,  and  how  can  that 
prescriptive  liability  throw  upon  him  the  burthen  of  the 
whole?  The  only  authority  of  the  case  arises  from  its 
having  been  noticed  by  Lord  Eldon  and  the  Court  below, 
in  Rex  v.  The  West  Riding  of  Yorkshire  (b).  But  it  was 
no  authority  even  for  the  decision  in  that  case,  which  was 
one  of  common  law  liability;  whereas  the  Abbot  was  only 
liable  by  prescription,  so  that  there  was  no  analogy.  As 
a  prescription  therefore  is  founded  on  a  grant,  and  the 
extent  of  it  is  to  be  determined  only  by  the  evidence,  and 
as  the  jury  have  found  that  the  corporation  are  only  liable 
to  repair  the  fabric  of  the  bridge,  the  Court  cannot  throw 
any  other  liability  upon  them.  The  Court  in  fact  are 
required  to  find  that  a  party  who  has  covenanted  to  do  one 
thing  only,  is  also  bound  to  do  another. 

Balguy,  in  reply.  If  the  corporation  are  not  liable  to 
repair  the  approaches,  no  one  is  liable ;  for  it  is  found  that 
the  parish  has  never  repaired.  [Patteson  J.  On  an  indict- 
ment for  not  repairing  a  bridge,  it  would  not  do  to  give 
evidence  of  the  state  of  the  approaches  (c),  but  you  must 
charge  the  non-repair  of  both,  which  shews  that  there  is  a 
distinction.  Coleridge  J.  The  5th  section  of  the  Statute 
of  Bridges  applies  to  liability  by  prescription  as  well  as  to 
common  law  liability;  and  then  sect.  9, which  requires  both 
ends,  to  the  extent  of  300  feet,  to  be  repaired,  would 
appear  to  apply  to  both  also.  Littledale  J.  The  reading 
of  that  section  has  been,  that  by  common  law  the  couuty 
is  bound  to  repair  bridges  and  some  part  of  the  approaches 


(«)  43  Assis.  pi.  37.  non-repair  of  the  approaches  of  a 

(t)  7  East,  588  ;  5  Taunt.  284.  bridge,  7  East,  588;  2  Cbitt.  Crim. 
(c)  See  the  precedents,  for  the    I*  601. 
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to  them,  and  tbat  the  statute  defines  how  much  of  those  1838. 
approaches  the  county  ought  to  repair  (a);  but  that  does  j^^^,, 
not  appear  to  touch  a  prescriptive  liability.]    There  is  no  v. 
such  distinction  as  has  been  drawn  between  prescriptive  ^YmSm?* 
and  common  law  liability.    The  county  is  liable  to  repair 
bridges,  if  no  one  else  is.   When  the  county  is  liable  to 
repair  the  bridge,  it  must  also  repair  300  feet  at  each  end, 
according  to  the  statute ;  but  if  any  one  by  prescription  is 
put  in  the  place  of  the  county,  he  is  bound  to  the  burden 
with  all  its  accessories ;  and  sect.  9  applies  quite  as  much 
to  him  as  to  the  county ;  the  principle  in  both  cases  being, 
that  as  the  public  is  entitled  to  an  easement,  they  are  enti- 
tled to  all  that  is  necessary  for  its  enjoyment. 


Cur.  adv.  vult. 


Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. 

This  is  a  case  of  indictment  for  the  non-repair  of  certain 
portions  of  the  common  highway,  to  which  the  defendants 
have  pleaded  not  guilty.  A  verdict  for  the  crown  has  passed 
by  consent,  subject  to  our  opinion  upon  a  special  case, 
which  raises  this  question, — whether  a  prescriptive  liability 
to  the  repair  of  a  public  bridge,  in  the  absence  of  any  evi- 
dence to  the  contrary,  and  by  itself,  includes  a  liability  to 
repair  the  highways  at  the  ends  of  it  within  the  distance  of 
300  feet.  The  prescriptive  liability  to  repair  the  bridge  is 
not  contested  on  the  one  hand;  and  it  is  found  on  the 
other,  that  there  is  no  evidence  of  any  actual  repair  done 
to  the  highways  at  the  ends  of  it,  by  the  defendants  or  their 
predecessors,  within  living  memory.  The  only  repairs 
proved  have  been  done  by  a  body  of  turnpike  commission- 
ers, created  by  act  of  parliament,  99  Geo.  2. 

Since  the  case  of  The  King  v.  West  Hiding  of  York- 
shire (6),  it  has  been  considered  settled,  that,  where  the 
liability  to  repair  a  bridge  attaches  by  the  general  law, 

(a)  See  Rex  v.  The  Wcsl  Riding  (6)  7  East,  588,  and  5  Taunt. 
of  Yorkshire,  2  East,  342.  284. 
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1838.  as  declared  by  the  Statute  of  Bridges,  the  liability  to 

y^^?t  repair  the  approaches  to  the  bridge,  for  the  space  of 

v,  300  feet,  follows  the  same  rule.    It  is  contended,  how- 

MJjacoLN°f  evcr>  ^at  a  Presc"Pl've  liability  is  independent  of  the 
common  law,  and  must  in  each  case  be  measured  by  its 
own  exact  limits,  which  in  the  present  instance  are  con- 
fined to  the  bridge  itself.  We  think  that  the  proposition  of 
law  is  here  correctly  laid  down,  but  that  the  facts  found  in 
the  preseut  case  do  not  warrant  the  conclusion  drawn  from 
it.  Nothing  appears  here  by  which  the  liability  to  repair 
the  approaches,  as  parcel  of  the  prescriptive  liability  to 
repair  the  bridge  itself,  is  excluded ;  there  is  no  evidence  of 
any  conflicting  liability.  The  non-repair  by  the  parish  or 
the  inhabitants  of  the  county,  and  the  uon-repair  de  facto 
by  the  defendants,  when  explained  by  the  repairs  having 
been  done  for  a  great  number  of  years  by  a  body  created 
by  a  modern  act  of  parliament,  are  both  consistent  with  a 
prescriptive  charge  de  jure  having  been,  all  the  time,  exist- 
ing and  binding  on  the  defendants.  The  jury  therefore,  if 
this  issue  had  gone  to  them  for  a  decision,  would  have 
been  properly  directed  to  draw  all  such  inferences  in  fact 
from  the  admitted  liability  to  repair  the  bridge,  as  that  lia- 
bility, unexplained  and  unrestricted,  contains  by  intendment 
of  law  within  itself. 

The  question  then  returns,  what,  by  intendment  of  law, 
is  the  extent  of  a  prescriptive  liability  to  repair  a  bridge ; 
does  it  include  the  approaches  or  not?  The  dictum  of 
Ktiivet  J.,  in  the  Abbot  of  Combe's  case  (a),  answers  this 
question,  if  it  be  law.  There,  to  an  indictment  for  the 
non-repair  of  a  bridge,  the  Abbot  had  pleaded  that  he 
was  only  bound  to  repair  two  arches  of  it,  and  the  jury 
had  found  that  he  was  bound  only  to  the  repair  of 
two  arches,  and  the  bridge  over  the  stream  of  the  water, 
et  non  fines  ejusdem  pontis.  This  was  pleaded  by  him  to 
a  second  indictment,  and  the  record  read ;  yet  Knivet  J. 
said,  "  We  inteud  that  you  are  bound  to  repair  the 
bridge  and  the  highway  applying  to  the  one  end  and  to 
(a)  4$  Assis.  pi.  37. 
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the  other,  although  the  soil  be  in  another,  because  the  1838. 
easemeut  shall  be  preserved  for  the  people."  This  is  a  ^^Q^mn 
strong  case,  because  the  jury  had  negatived  the  liability  to  «. 
repair  any  more  than  the  bridge;  but  they  had  not  then  ascer-  ^Ymcolk^ 
tained  any  other  person  or  body  to  be  liable :  it  was  a  case 
therefore  like  the  present,  of  a  prescriptive  charge  to  repair 
a  bridge,  unexplained  and  unrestricted  in  fact;  and  the 
judges  considered  that  the  charge  to  repair  the  approaches 
was  legally  parcel  of  such  a  prescription.  This  case  was 
mainly  relied  on  in  the  judgment  of  this  Court  in  the  case 
first  mentioned  (a),  as  shewing  that  so  early  as  the  reign  of 
Edward  S,  the  judges  understood  the  approaches  to  the 
bridge  to  be,  as  it  were,  excrescences  of  the  bridge  itself, 
aud  that  the  charge  of  repairing  them  was  considered  as 
"  belonging  prima  facie  to  the  party  charged  with  the 
repair  of  the  bridge."  In  the  House  of  Lords  also,  in  the 
argument  on  the  same  case  in  error,  this  dictum  was  again 
relied  on;  and  Lord  Eldon,  though  he  called  it  "hard  doc- 
trine," yet  expressed  no  dissatisfaction  with  it  as  a  lawyer, 
and  assigned  a  satisfactory  legal  reason  for  it  (6).  It  would 
be  difficult  for  us  therefore  to  say  that  this  case,  so  recog- 
nized, is  not  law ;  and  being  a  case  of  prescription,  it  is 
certainly  more  directly  applicable  to  the  present  case  than 
it  was  to  that  of  The  King  v.  The  West  Riding  of  York- 
shire (a),  which  was  a  case  of  common  law  liability.  But, 
independently  of  authority,  we  think  it  maintainable  on  prin- 
ciple ;  the  same  principle  which  has  united  the  approaches 
of  the  bridge  itself,  in  the  case  of  a  common  law  liability, 
namely,  that  of  rendering  complete  the  benefit  to  the  public 
from  the  repair  of  the  bridge  itself.  It  is,  besides,  repug* 
nant  to  the  genius  of  law  to  multiply  distinctions  unneces* 
sarily,  and  much  more  convenient  and  reasonable  to  hold 
that  the  same  general  rule  should  prevail,  whoever  may  be 
charged  with  the  repair  of  the  bridge  itself. 
We  do  not  therefore  break  in  upon  the  well-established 


(a)  Rex  v.  The  West  Riding  of  (b)  5  Taunt  299. 
Yorkshire,  7  East,  598. 
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rules  of  law  as  to  the  extent  of  prescriptive  liabilities,  but 
lay  down  this  only,  that  in  the  absence  of  any  evidence  to 
the  contrary,  the  prescription  to  repair  the  bridge  must  be 
MLikcoln  °f  "lten(Jed  to  include  within  it  the  repair  of  the  approaches 
to  it.    The  verdict  for  the  crown  therefore  will  stand. 

Verdict  for  the  crown. 


The  Queen  x>.  The  Mayor,  Aldermen,  and  Burgesses  of 
Apr&  Liverpool. 

The  corpora-  SlR  W.  W.  FOLLETT,  in  Hilary  term  1837,  obtained  a 
tion  of  Liver-  ,,  i  .  r  t 

pool,  in  com-   rule  calling  upon  the  mayor,  aldermen,  and  burgesses  of  the 

pliance  with  borough  of  Liverpool,  to  shew  cause  why  a  mandamus  should 
certain  local  °  . 

acts,  built  a    not  issue,  commanding  them  to  secure  to  the  Rev.  Thomas 

^bted^per^  Moss,  by  bond  under  their  corporate  seal,  the  yearly  sum  of 

son  to  officiate  ]80/.,  being  the  stipend,  which  for  seven  years  next  before 

name  of  "mi-    tne  5th  °f  June,  1835,  had  been  usually  paid  to  him  as 

nister.    They  minister  or  lecturer  of  the  church  of  St.  John,  Liverpool, 
also  of  their 

own  accord,  By  virtue  of  2  Geo.  3,  c.  lxvin.  (local),  intituled  "  An  Act 
endyoflEese"  *°r  building  two  new  Churches  and  providing  burial  places 
acts,  appoint-  within  the  towu  of  Liverpool,"  &c,  two  new  churches, 
man  al^ec-  called  St-  Pau1'8  aud  St.  John's,  were  built  within  the  town. 

turer,"  to  as-  The  right  of  presentation  and  perpetual  advowson  and  pa- 
sist  him  in  the  .         .      ,  *         ,  ,  . 

general  duties  tronage  in  these  churches  was,  by  the  same  act,  vested  in 

The  lecturer    ^e  corPorat*on  °f  Liverpool,  who  were  also  authorized 

having  been     and  required,  by  sect.  34,  to  appoint  a  proper  person  "  to 

removed,  after  ke  ^  mtms/er  an(j  ministers  of  each  of  the  said  churches, 
receiving  n  re-  ' 
gular  stipend    and  to  pay  him  a  yearly  stipend ;  and  also  in  like  manner 

seven  years     to  "°minate  and  appoint  a  minister  to  and  for  each  of  the 

before thepas-  said  churches  on  every  vacancy  and  avoidance  thereof  re- 

5  It  6  Will  4,  pectively,"  who  should  be  licensed  by,  and  subject  to  the 

c.  76,  claimed  orduiary  jurisdiction  of  the  Bishop  of  Chester, 
compensation  .  . 

for  the  loss  as      The  affidavits,  upon  which  the  rule  was  obtained,  stated 

his  office  as 

"  minister,"  under  sect.  68. — Held,  that  the  word  "  minister*'  was  to  be  interpreted 
liberally,  and  without  reference  to  the  way  in  which  it  was  used  in  the  local  acts,  and  that 
the  claimant  was  intitled  to  compensation. 
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that,  ever  since  the  first  appointment  in  1784  of  minister  to  1838. 
St.  John's  church,  under  this  act,  the  corporation  had  invari- 

ably  appointed  a  lecturer  also,  with  a  yearly  stipend,  who  had  v. 

been  regularly  presented  to  and  licensed  by  the  bishop.  Mayor  &c.  of 

XjIVEBPOOL* 

The  affidavits  then  set  out  the  following  appointments  by 
the  corporation :  "  At  a  common  council  held  on  the  first 
day  of  February,  1815,  they  elected,  nominated,  and  ap- 
pointed the  Rev.  Richard  Loxham,  clerk,  to  be  minister  of 
the  church  of  St.  John,  in  this  town,  in  the  place  of  the 
Rev.  Henry  Dennett,  deceased.  They  also  elected,  no- 
minated, and  appointed  the  Rev.  Thomas  Moss,  clerk,  to  be 
lecturer  of  the  said  church  of  St.  John,  in  the  place  of  Mr. 
Loxham,  appointed  minister,  with  the  like  stipend  of  120/. 
as  was  heretofore  paid  to  Mr.  Loxham."  It  was  then 
stated,  that,  in  pursuance  of  this  resolution,  Mr.  Moss  had 
been  duly  presented  and  licensed,  and  had  regularly  per- 
formed his  duties  as  lecturer,  which  were  the  same  as  those 
of  the  minister  in  all  respects,  except  that  the  minister 
usually  attended  himself  to  the  churchings,  weddings,  bap- 
tisms and  funerals.  That  iu  1816  the  stipend  of  the  lec- 
turer was  increased  to  180/.,  which  had  been  regularly  paid 
to  Mr.  Moss  up  to  December  1835,  when  the  common 
council  or  governing  body  of  the  corporation  went  out  of 
office,  according  to  the  provisions  of  the  Municipal  Cor- 
poration Act  (5  &  6  Will.  4,  c.  76).  That  Mr.  Moss  had 
called  upon  the  defendants  to  execute  a  bond  securing 
compensation  to  him  for  his  loss  of  stipend,  under  sect.  68 
of  the  act,  and  that  they  had  refused  to  do  so. 

Sir  J.  Campbell,  A.  G.,  Wight  man  and  Crompton,  now 
shewed  cause.  This  rule  was  obtained  under  sect.  68  of 
the  Municipal  Corporation  Act,  which  says,  "  that  all  sti- 
pends and  allowances  which,  during  seven  years  next  before 
the  5th  of  June,  1835,  have  been  usually  paid  and  granted 
to  the  minister,  or  late  minister,  of  arty  church  or  chapel,  or 
to  the  master  or  usher  of  any  school,  or  to  the  governor  or 
master  of  any  hospital  within  such  borough,  and  all  cha- 
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1838.  ritable  allowances!  which  have  been  usually  paid  as  afore- 
said  to  the  inmates  of  any  alms-houses  by  such  corporate 
t>.  body,  shall  be  secured,  as  soon  as  conveniently  may  be 
^fvtRFooL*  after  the  passing  of  this  act,  to  every  person  entitled  or  ac- 
customed to  have  and  receive  the  same,  by  bond  or  obli- 
gation under  the  common  seal  of  the  borough,  out  of  whose 
funds  the  same  shall  be  payable."  Mr.  Moss  claims  com- 
pensation as  minister,  but  even  if  he  was  a  minister  in 
the  popular  sense  of  the  term,  or  as  the  term  is  used  in 
our  church  service,  he  certainly  was  never  the  minister  of 
St.  John's  church,  Liverpool.  Mr.  Moss's  principal  was 
the  minister  appointed  under  the  local  acts,  and  he  himself 
was  merely  lecturer,  who,  ex  vi  termini,  is  a  person  ap- 
pointed to  officiate  in  a  church,  not  being  the  regular  in- 
cumbent. The  word  "minister,"  in  the  Municipal  Act,  must 
be  construed  with  reference  to  these  local  acts.  Now  the 
situation  of  lecturer  was  created  voluntarily  by  the  corpo- 
ration of  Liverpool,  and  Mr.  Moss  might  have  been  removed 
at  any  time.  In  The  King  v.  The  Bishop  of  London(a), 
a  mandamus  to  the  defendant  to  license  a  lecturer  for  a  par- 
ticular church  was  refused,  and  Lee  C.  J.  observed,  that 
the  license,  even  if  granted,  might  be  of  no  effect,  as  the 
fee  of  the  church  was  in  the  rector,  who  might  refuse  to 
admit  the  lecturer. 


Sir  W.  W.  Follett  and  Tomlinson,  contra,  were  not  called 
upon  by  the  Court. 

Lord  Denman  C.  J. — The  question  is,  whether  Mr. 
Moss  is  to  be  considered  to  have  been  a  minister,  within 
the  meaning  of  the  Municipal  Corporation  Act,  not  of  the 
local  acts.  We  have  always  given  to  the  compensation 
clauses  in  the  Municipal  Corporation  Act  the  extended  aud 
liberal  interpretation,  of  which  the  68th  section  is  fairly 
susceptible ;  for  the  latter  part  of  it  directs  compensa- 
te 1  Wils.  11;  S.  C.  nom.  Anne's,  Westminster,  2  Str.  1192. 
The  ease  of  the  Leeturer  of  St. 
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tion  to  every  person  "  entitled  or  accustomed  to  have  and 
receive,"  &c.  We  are  not  therefore  restrained  from  award- 
ing compensation  in  some  cases,  where  the  claimant  may 
never  have  been  invested  with  any  strict  legal  right,  and  we 
feel  no  difficulty  in  making  this  rule  absolute. 

Littledale  J. — I  do  not  think  Mr.  Moss  was  a  minister 
within  the  meaning  of  the  local  acts,  but  I  think  he  was  so 
within  the  meaning  of  the  Municipal  Corporation  Act. 

Patteson  J. — We  must  construe  this  act  by  itself,  with 
reference,  not  to  this  particular  borough,  but  to  the  whole 
country.  Under  the  68th  section,  I  think  any  person  put 
by  the  corporation  into  an  office,  which  required  him  to 
perform  the  duties  of  what  is  "  commonly  called  a  minister 
of  the  church,"  is,  after  perception  of  his  stipend  for  seven 
years,  entitled  to  compensation.  The  circumstance  of  the 
appointment  of  Mr.  Moss  being  voluntary,  and  not  under 
the  local  acts,  makes  no  difference,  for  this  act  directs  that 
all  stipends  usually  paid  and  granted  for  seven  years  shall 
be  compensated  for. 

Coleridge  J. — I  think  Mr.  Moss  was  a  minister  within 
the  Municipal  Act,  for  not  only  in  that  part  of  the  clause 
which  directs  compensation  to  be  paid  to  the  minister,  are 
comprehensive  words  used,  but  in  the  latter  part  "  cha- 
ritable allowances  which  have  been  usually  paid,"  are  also 
spoken  of  as  the  subject  of  compensation.  Mr.  Moss, 
therefore,  having  been  appointed  to  an  office  requiring  him 
to  discharge  generally  all  the  duties  devolving  on  a  minister 
of  the  church,  appears  to  me  entitled  to  this  rule. 
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Rule  absolute. 
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1838. 

Friday,  MERRICK  V.  WAKLEY. 

April  27th. 

Entries  made  CASE  for  a  libel  published  by  the  defendant  in  November 

o^ceM^^1  1837,  in  a  raedical  j°urnal  ca,led  "  The  Lancet,"  and  im- 
book,  which    puting  to  the  plaintiff,  who  was  the  medical  officer  of  a 

Skeetby f  «»ion>  under  the  4  &  5  Wilh  4>  c-  76,  that  he  had  been 
rule  under  the  guilty  of  gross  inattention  to  a  sick  pauper,  intrusted  to  his 
seal  of  the     care> ln  the  above  union.   The  defendant  pleaded  a  justifi- 

Poor  Law  cation. 
Commission- 
ers, of  his  At  the  trial,  before  Alder  son,  B.,  at  the  last  Hereford 

visits  to  sick  M8j2eg  t|,e  pauper  was  called,  and  stated  that,  while  suffer- 
paupers,  are  ... 

not  admissible  ing  under  a  most  serious  disease,  he  had  beeu  neglected  and 
for^mt^a  uot  v*8ited  by  the  plaintiff  for  several  weeks  together.  For 
public  writing,  the  purpose  of  contradicting  the  pauper,  the  plaintiff  tendered 
he  pai^such  ln  evidence  certain  entries  made  by  himself  as  medical  officer 
visits.  Qf       union  in  a  book  kept  by  him,  according  to  a  rule 

under  the  hands  and  seal  of  the  Poor  Law  Commissioners, 
and  called  the  "  Weekly  Return  of  the  Medical  Officer." 
This  book  purported  to  contain  the  names  of  all  the  sick 
paupers  in  the  district,  and  the  dates  of  the  several  visits  paid 
them  by  the  medical  officer.  The  learned  baron  rejected 
this  evidence,  but  the  jury  gave  a  verdict  nevertheless  for 
the  plaintiff,  for  nominal  damages,  being  of  opinion  that  the 
defendant  had  not  completely  established  his  justification. 
The  learned  Baron  then  certified  under  the  43  Eliz.  c.  6,  to 
deprive  the  plaintiff  of  costs. 

Ludlow,  Serjt.  on  a  former  day  in  this  term  moved,  on 
behalf  of  the  plaintiff,  for  a  new  trial,  on  the  ground  that 
evidence  had  been  improperly  rejected ;  and  also  that  the 
verdict  for  merely  nominal  damages  was  against  the  weight 
of  the  evidence.  The  book,  containing  entries  of  the  medical 
officer's  visits,  was  admissible  in  evidence  as  a  public  docu- 
ment ;  it  is  kept  under  a  rule  of  the  Poor  Law  Commission- 
ers, who,  by  sect.  15  of  the  4  8c  5  Will.  4,  c.  76,  are  to 
make  rules  for  the  administration  of  the  laws  for  the  relief 
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of  the  poor,  which  rules,  by  sect.  42,  are  to  be  valid  and 
binding,  as  if  the  same  were  specifically  made  by  and  em- 
bodied in  the  act  itself.  It  cannot  be  disputed  that  on  ge- 
neral principles  this  book,  on  account  of  its  public  character, 
would  be  a  proper  instrument  of  evidence,  as  the  log-book 
of  a  man-of-war  is  evidence  to  prove  the  time  of  sailing  (a) ; 
or  the  book  kept  by  the  Master  of  this  Court  to  prove  that 
a  particular  person  is  an  attorney  (4)  ;  but  it  was  contended 
at  the  trial,  that  as  the  entries  in  question  were  made  by 
the  plaintiff  himself,  he  could  not  be  allowed  to  use  them 
on  his  own  behalf. 

Cur.  adv.  vult, 

Lord  Dbnman  C.  J.,  now  delivered  the  judgment  of 
the  Court.  On  the  application  for  a  new  trial  in  this  case 
a  question  was  raised  as  to  the  admissibility  in  evidence  of 
certain  entries  made  by  the  plaintiff  in  a  book,  in  obedience 
to  the  order  of  the  Poor  Law  Commissioners.  This  book, 
it  was  said,  was  entitled  to  be  put  on  the  same  footing  of 
authenticity  with  the  log-book  of  a  man-of-war  and  the  book 
Kept  in  the  Master's  office,  containing  the  names  of  the  at- 
tornies  of  this  Court.  In  those  and  other  similar  cases,  the 
entries  to  which  credit  is  given,  are  made  by  a  person  who 
stands  altogether  disinterested  and  indifferent  with  respect 
to  the  fact,  which  is  the  subject-matter  of  such  entries.  If 
the  entries  in  this  case  could  be  received  in  evidence,  on 
behalf  of  the  plaintiff,  because  they  were  directed  to  be  made 
under  the  authority  of  an  act  of  parliament,  we  should  allow 
a  party  to  make  evidence  for  himself,  and  the  accounts  of  a 
public  accountant  might  also  be  evidence  for  himself  on  the 
same  principle.  We  think  the  evidence  was  properly  re- 
jected ;  there  will  therefore  be  no  rule ;  and  on  the  other 
point,  as  to  the  smallness  of  the  damages,  we  have  commu- 
nicated with  my  brother  Alder&on,  and  see  no  reason  for 
disturbing  the  verdict. 

Rule  refused. 

(«)  D' Israeli  v.  Jcweit,  1  Esp.  427.   (b)  Rex  v.  Crotsky,  2  Esp.  52a. 
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Friday,  The  Queen  v.  The  Justices  of  Salop. 

April  21th. 

Under  the  4    SlR  F.  POLLOCK,  in  Hilary  term.  1837,  had  obtained  a 

&  5  Will  4  . 

c  76,  s.  8i/    ru'e  *°r  a  mandamus  to  the  defendants  to  enter  continuances, 

requiring  the  and  hear  an  appeal  against  an  order  for  the  removal  of  a 
{n^a^hu^an  pauper  from  the  parish  of  Newport,  in  Salop,  to  the  parish 

order  of  re-     0f  Tibberton,  in  the  same  county.  The  appeal  came  on  for 

moval  to  de-  .  J  rr 

liver  to  the     trial  at  the  Epiphany  sessions  for  the  county,  held  the  2nd 

thTr^ndent  •'a,ll,ary>  ,8s6-  was  objected  that  the  appellants  could 
parish  a  writ-  not  be  heard,  because  they  had  not  delivered  to  the  respond- 
o?th^gr^nds  ents  ^e  statement  °f  their  grounds  of  appeal  until  the  19th 

of  appeal,four-  December  preceding :  whereas  the  5  &  6  Will.  4,  c.  76, 
teen  days  at 

least  before     8.81,  requires  such  statement  to  be  delivered  "fourteen 

the  first  day  at  ieast"  before  the  first  day  of  the  sessions  at  which 

of  sessions,         J  . J 

the  fourteen    such  appeal  is  intended  to  be  tried.    The  sessions  had  de- 
dear  days,  ex-  c^e<*  m  favour  of  the  objection,  and  refused  to  hear  the 
clusively  of  appeal, 
the  day  of  the 
delivery  and 

of  the  first  day  Whately  now  shewed  cause.  No  doubt  the  general  rule 
of  sessions.  ...  . 

for  computation  of  time,  in  respect  of  notices  of  appeal  and 

such  matters,  is  correctly  laid  down  in  Rex  v.  The  Justices 

of  the  West  Riding  of  Yorkshire  («),  that  one  day  shall  be 

reckoned  inclusively  and  one  exclusively.    But  "  fourteen 

days  at  least"  means  fourteen  clear  days :  Zouch  v.  Emp- 

sey(b);  and  in  Rex  v.  The  Justices  of  Herefordshire  (c), 

it  was  decided  that  the  expression  "  clear  days,"  with  respect 

to  notice  of  appeal  under  49  Geo.  3,  c.69,  8.5,  against  an 

order  of  filiation,  excluded  both  the  day  of  serving  the 

notice  and  the  day  of  holding  the  sessions.    The  sessions 

therefore  properly  refused  to  hear  this  appeal. 

Sir  F.  Pollock,  contrd.    The  expression,  "  fourteen  days 
at  least,"  means  that  if  the  appellants  prefer  to  give  a  longer 


(a)  4  B.  &  Ad.  685. 
(6)  4  B.  &  Aid.  522. 


(r)  3B.  &Ald.  581. 


EASTER  TERM,  I  VICT.  287 

notice,  it  shall  not  be  invalid,  which  it  otherwise  would  be,  18S8. 

in  the  same  manner  as  bills  of  exchange,  before  the  43  J^C** 

&  '  The  Queen 

Geo.  3,  c.  127,  were  vitiated  by  having  a  stamp  larger  than  v. 
necessary.  Again ;  "  fourteen  days  at  least"  may  mean  at  Juga^.°f 
least  fourteen  days,  leaving  "  fourteen  days"  to  the  ordinary 
computation  of  the  Courts,  which  is  of  one  day  inclusively 
and  the  other  exclusively.  If  the  statute  had  said  one  day 
at  least,  would  it  be  contended  that  one  whole  day  must 
intervene  between  the  day  of  delivering  the  statement  and 
the  first  day  of  sessions  ?  The  case  of  Zouch  v.  Empsey  (a) 
was  decided  before  Hardy  v.  Ryle(b)9  which  establishes 
the  general  rule,  that  where  the  act,  from  which  the  compu- 
tation is  made,  is  one  to  which  the  party  against  whom  the 
time  runs  is  privy,  the  day  of  the  act  done  is  to  be  included; 
and  notice  of  action  is  given  as  an  instance,  the  party  served 
necessarily  knowing  the  time  of  service,  i.  e.  of  the  act  from 
which  the  computation  is  to  be  made.  This  case  is  ex- 
pressly applicable,  and  shews  that  the  fourteen  days  are  to  be 
reckoned  inclusively  of  the  day  on  which  the  statement  was 
delivered,  that  being  an  act  to  which  the  respondents  were 
privy.  [Coleridge  J.  We  lately  held  (c)  that  the  three  days' 
notice,  under  the  rule  of  Hil.  T.  6  Will.  4,  by  persons  ap- 
plying for  admission  as  attornies,  were  to  be  clear  days.] 

Lord  Den  man  C.  J. — The  rule  has  been  already  laid 
down,  that  so  many  days  "  at  least"  means  clear  days :  it 
would  be  more  mischievous  to  shake  this  rule  than  to 
cause  inconvenience  in  a  particular  case. 

Littledale  J* — If  this  were  res  integra,  I  should  say 
that  "  a  day  at  least"  cannot  mean  more  than  "a  day;"  but 
as  there  has  been  a  decision,  we  will  abide  by  it. 

Patteson  J.  concurred. 

(a)  4  B.  &  Aid.  52$.  (c)  In  the  matter  of  Prangley, 

(6)  4  M.  &  R.  295.  4  Ad.  &  El.  78J . 
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1838.  Coleridge  J. — I  concur  on  the  ground  already  men- 

The  Queen  il0ne^  >  but  ^  ^ere  ',a(*  keen  no  authority,  my  opinion 

v.  would  have  been  otherwise. 
Salop.  Rule  discharged. 


Ap^Umh.  The  Queen  v.  Thomas. 

Ju?y^836*t  SIR  J.  CAMPBELL  A.  G.,  in  Hilary  term,  1837,  had 

a  meeting  of  obtained  a  rule  calling  upon  the  defendant  to  shew  cause 
the  town  ... 

council  of  a  why  an  information  in  the  nature  of  a  quo  warranto  should 

soliTdon'was6"  not  ^e  e*hibited  aga^8t  him,  f°r  exercising  the  offices  of 

passed  that  S.  town  clerk  and  clerk  of  the  peace  of  the  borough  of 

eleTtedtown  Tewkesbury,  on  the  following  grounds :— 

clerk.  This  i.  That  he  had  not  been  duly  elected  to  those  offices,  or 
office  had 

usually  been  either  or  tnem. 

held  in  con-  2  That  Thomas  Jelf  Sandilands  was  duly  elected  to 
junction  with  J  J 

that  of  clerk  those  offices,  and  had  never  been  legally  removed. 

an^at^n  ^  3-  T*1**  both  the  offices  were  ful1  at  the  time  of  the  8UP- 
ei>d  3  daInry,d  P09e^  e'ect*on  °^  ^e  defendant. 

to  his  belief6  That  the  defendant  had  never  been  appointed  to  the 

ejected  toboth  °®ce  °'  c'er'c  °^  ^e  Peace  °f  t'ie  9a^  borough, 
offices;  but,  at     Several  affidavits  were  used  on  moving  for  the  rule.  The 
old  borough6  affidavit  of  Sandilands  stated,  that  on  the  20th  July,  1836, 
sessions  having  he  was,  as  appeared  by  the  minute-book  of  the  town 

on  the  1st  of   COMncil  °f  the  borough,  elected  to  the  office  of  town  clerk 

May  preceding 

by  the  Municipal  Corporation  Act,  and  no  new  grant  of  Sessions  having  issued,  the 
office  of  clerk  of  the  peace  did  not  exist.  On  the  25th  July  following  the  council  again 
met,  and  in  the  absence  of  one  of  the  members,  who  had  been  present  on  the  previous 
occasion,  rescinded  their  prior  resolution,  and  elected  defendant  town  clerk,  before 
security  had  been  taken  from  S.  for  the  due  execution  of  his  office  under  the  58th  sect, 
of  the  act,  and  before  an}  official  intimation  to  him  of  his  appointment.  On  the  15th 
August  in  the  same  year  a  court  of  quarter  sessions  was  granted  to  the  borough,  and 
defendant  was  then  elected  clerk  of  the  peace  also.  A  rule  nisi  for  a  quo  warranto  having 
been  obtained  against  him,  on  the  ground  that  he  had  not  been  duly  elected  to  either  office, 
that  3.  had  been  elected,  and  had  never  been  legally  removed,  and  that  both  offices 
were  full  at  the  time  of  the  supposed  election  of  the  defendant,  the  Court  discharged  it 
with  costs,  and  held  that  there  had  been  a  good  removal  of  3.  from  the  office  of  town 
clerk,  and  that  he  could  not  set  up  want  of  notice  of  the  meeting  of  the.  95th  July,  no 
such  objection  appearing  in  either  the  rule  or  the  affidavits. 

2.  Quare,  Whether  it  was  requisite  that  there  should  have  been  notice  of  the  meet- 
ing, which  was  an  adjourned  quarterly  meeting,  and  a  summons  to  the  members  of  the 
town-council  tc  attend. 


EASTER  TERM,  I  VICT. 

at  a  meeting  held  on  that  day.  That  he  understood  and 
believed  the  clerkship  of  the  peace  of  the  borough  was  to 
be  held  by  him  in  union  with  the  town  clerkship,  both 
offices  having  been  held  by  the  former  town  clerk*  Mr. 
Williams,  at  one  and  the  same  salary,  at  the  time  of  bis 
resignation  on  the  19th  July,  1836,  and  various  entries  made 
in  the  minute-book  of  the  town  council  were  set  out  as  the 
grounds  of  this  understanding  and  belief.  That  on  the  88d 
July  deponeut  was  waited  upon  by  three  councillors,  and 
requested  to  relinquish  his  office  of  town  clerk,  and  told  that 
he  would  be  ousted  if  he  did  not;  that  he  then  said  be 
would  put  himself  in  the  hands  of  his  friends,  by  whose 
favour  he  had  been  elected,  and  would  reaign  if  they 
thought  he  ought  to  do  so.  That  on  the  85th  July,  bow- 
ever,  he  wrote  to  request  the  mayor  to  convene  a  meeting 
of  council  for  the  purpose  of  investing  him  with  the  joint 
offices  of  town  clerk  and  clerk  of  the  peace.  That  it  further 
appeared  from  the  minutes  of  the  said  council,  that  at  an 
adjourned  quarterly  meeting  of  the  council  held  on  the  same 
25th  of  July,  it  was  resolved,  "  that  the  resolution  of  the 
last  meeting  appointing  Mr.  Sandilands  town  clerk  be  re- 
scinded," and  that  it  was  further  resolved, "  that  Mr,  Joshua 
Thomas  (the  defendant)  be  appointed  town  clerk,"  That 
deponent  believed  that  defendant  had  acted  as  town  clerk 
and  clerk  of  the  peace  of  the  borough,  under  this  appoint- 
ment, from  that  time  to  the  date  of  the  affidavit.  That  one 
member  of  council  who  voted  on  the  30th  July  for  depo- 
nent's election,  did  not  attend  at  the  meeting  of  the  85th 
July,  nor  consent  to  rescind  deponent's  election.  The  other 
affidavits  corroborated  the  affidavit  of  Mr.  Sandilands  gene- 
rally, and  stated  also  that  the  two  offices  of  town  clerk  and 
clerk  of  the  peace  had  been  held  in  conjunction  by  the 
former  town  clerk,  Mr.  Williams,  at  an  entire  salary,  and 
that  Mr.  Thomas  had,  ever  since  the  85th  July,  taken  upon 
himself  the  duties  of  both  the  said  offices. 

The  affidavits  filed  in  opposition  to  the  rule  stated,  that 
the  election  of  Sandilands,  on  the  80th  of  July,  was  the 

u  8 
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result  of  misapprehension  and  mistake,  and  that  no  official 
intimation  was  given  to  him  of  his  election.  That  neither 
at  the  meeting  of  the  20th  nor  of  the  25th  July,  was  it  ever 
proposed  by  the  council  to  appoint  to  the  office  of  clerk  of 
the  peace.  That  the  office  of  clerk  of  the  peace  had  re- 
ference only  to  the  existence  of  a  separate  Court  of  Quarter 
Sessions ;  and  that,  although  usually  held  by  the  town  clerk, 
it  was  well  known  to  be  a  distinct  office.  That,  under  the 
provisions  of  the  Municipal  Reform  Act,  the  criminal  juris- 
diction of  the  justices  of  the  peace,  appointed  by  the  late 
corporation,  and  the  holding  of  the  Court  of  Quarter  Ses- 
sions, were  continued  only  to  the  1st  of  May,  1836,  and  it 
was  therefore  necessary  that  Mr.  Williams  should  be  re- 
appointed to  the  office  of  clerk  of  the  peace,  but  that  on 
the  1st  May  the  office  no  longer  existed,  and  that  from  that 
day  Mr.  W.  never  did  act  as  clerk  of  the  peace,  there  being 
then  no  separate  Court  of  Quarter  Sessions.  That  it  was 
not  until  the  15th  August  following  that  the  council  were 
informed  that  a  grant  of  quarter  sessions  to  the  borough 
had  issued,  and  that  on  that  day  they  elected  defendant 
clerk  of  the  peace.  That  Sandilands  never  applied  to  the 
mayor  to  call  a  meeting  to  invest  him  (Sandilands)  with  the 
office  of  town  clerk  and  clerk  of  the  peace,  or  either  of 
them ;  that  Sandilands  never  acted  in  either  office,  nor 
made  or  subscribed,  or  offered  to  make  or  subscribe,  the 
declarations  required  by  the  Municipal  Act ;  but  that  de- 
fendant did,  on  the  13th  August,  1836,  make  and  subscribe 
the  said  declarations  in  respect  of  the  office  of  town  clerk, 
and  on  the  19th  of  the  same  month  take  the  oaths  of  office 
and  make  the  declarations  required  in  respect  of  the  office 
of  clerk  of  the  peace. 

Sir  W.  W.  Follett  now  shewed  cause.  The  present  rule 
is  irregular ;  it  is  directed  against  the  defendant  for  exer- 
cising two  offices,  which  are  distinct  in  their  nature,  and 
have  no  necessary  connection  with  each  other.  The  58th 
section  of  5  8c  6  Will.  4,  c.  76,  (the  Municipal  Corporation 
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Act,)  gives  power  to  the  council  of  a  borough  to  appoint  a 
town  clerk,  who  is  to  hold  his  office  during  pleasure.    But  xheQuEEN 

the  clerk  of  the  peace  is  appointed  under  the  103d  section,  v. 

•  •  Thomas 

and  is  to  hold  his  office,  not  during  pleasure,  but  during 

good  behaviour. 

The  town  council  therefore  have  a  right  to  remove  their 
town  clerk  without  assigning  any  reason  whatever;  and  Mr. 
Sandilands  was  properly  removed  from  that  office,  if  indeed 
he  ever  was  elected  to  it.  But  with  respect  to  the  other  office, 
of  clerk  of  the  peace,  he  can  have  no  title  to  that,  for  it  had 
no  existence  whatever  on  the  20th  July,  the  time  of  his  sup- 
posed election.  The  old  borough  sessions,  together  with 
the  office  of  clerk  of  the  peace,  which  was  incidental  to 
them,  were  abolished,  by  the  107th  sect,  of  the  act,  on  the 
1st  of  May,  1836,  and  the  office  was  not  revived  until  a 
new  Court  of  Quarter  Sessions  was  afterwards  granted  to 
the  borough  on  the  15th  August  in  the  same  year.  As 
Mr.  S.  therefore  could  have  no  title  to  this  office,  and  was 
removed  from  the  other,  the  defendant  has  a  clear  title  to 
both  offices. 


Sir  J.  Campbell  A.  G.,  and  R.  V.  Richards,  contra.  A 
multifarious  rule  of  this  kind  is  by  no  means  uucommon,  and 
is  perfectly  regular — as  for  exercising  the  offices  of  alderman 
and  justice  of  the  peace,  or  those  of  mayor,  alderman  and 
common  councilman. 

Sandilands  himself  has  a  clear  title  to  both  offices,  but  it 
is  not  necessary  to  contend  for  so  much,  as,  unless  the  de- 
fendant has  a  clear  title,  this  rule  must  be  made  absolute* 
It  has  not  been  denied  that  Sandilands  was  elected  town 
clerk  on  the  20th  July.  On  the  23d  he  applies  to  the 
mayor  for  investiture  in  the  office,  so  that  what  took  place 
on  the  day  preceding  goes  for  nothing,  and  cannot  be  con- 
strued into  an  abandonment  of  his  rights.  But  it  is  said 
that  he  held  office  during  pleasure  only,  and  that  such 
pleasure  was  determined  on  the  25th  July.  Now  the  plea- 
sure of  the  council  was  not  properly  determined,  nor  was  it 


Thomas. 
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notified  to  Sandilands  in  any  way.  The  office  of  attorney- 
ThTouEEN  general  is  held  at  the  pleasure  of  the  sovereign,  but  it  must 
v.  be  determined  in  a  regular  way  under  the  great  seal.  In 
order  to  rescind  the  resolution  for  the  appointment  of  San- 
dilands, the  same  members  of  council  who  were  present  on 
the  20th  July  should  have  attended  on  the  25th,  whereas 
one  member  who  voted  for  the  appointment  was  absent 
when  it  was  rescinded ;  Rex  v.  Harris  (a)  and  Rex  v.  Don- 
caster  (6),  shew  that  Mr.  Sandilands  was  entitled  to  notice 
of  the  subsequent  meeting,  and  that  the  members  of  council 
should  have  been  summoned.  (The  Court  stopped  this 
part  of  the  argument,  because  the  last-mentioned  grounds 
were  not  stated  in  the  rule,  or  in  the  affidavits.) 

With  regard  to  the  office  of  clerk  of  the  peace  also,  this 
rule  must  be  made  absolute;  because,  although  no  such 
office  existed  on  the  20th  July,  and  Sandilands  therefore 
could  have  no  title  to  it,  yet  the  affidavits  shew  that  the 
defendant  acred  in  that  office  from  the  25th  July  to  the 
15th  August,  without  any  title;  and  as  there  is  nothing  to 
shew  to  the  contrary,  it  may  be  presumed  also  that  he  con- 
tinued to  act  afterwards  under  the  void  appointment  of  the 
former  date. 


Littlbdalb  J.  (c). — With  regard  to  the  clerkship  of 
the  peace,  it  is  clear  that,  on  the  25lh  July,  1836,  no  such 
office  existed  in  this  borough.  The  defendant  might,  not- 
withstanding, be  liable  to  this  information,  if  he  assumed  to 
act,  as  if  there  was  such  an  office,  and  as  if  he  was  intitled 
to  exercise  it.  But  although  liable  for  any  usurpation  be- 
tween the  25th  July  and  the  15th  August,  it  is  clear  that  he 
had,  on  the  day  last  mentioned,  a  legal  title,  and  the  rule 
does  not  seek  to  make  him  responsible  for  his  acts  during 
the  intermediate  period  (</)•    It  is  said  it  does  not  appear 

(•)  1  B.  &  Ad.  936.  the  Privy  Council. 

(b)  2  Burr.  738.  See  Hex  v.  (</)  The  language  of  the  rule 

Town  of  Liverpool,  2  Burr.  723.  was,  "  to  shew  by  what  authority 

(r)  Lord  Den  man  C.  J.  was  at  he  claims  to  exercise,"  &c. 
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under  which  appointment  he  has  since  acted ;  but  where  a 
person  may  be  acting  under  either  of  two  appointments, 
the  one  legal  and  the  other  not  so,  we  must  presume  that 
he  acts  under  that  which  is  legal,— a  principle  assumed  in 
Lttcas  V.  Nockells  (a).  Another  question  is  raised  as  to  the 
office  of  town  clerk,  and  it  is  objected  that  Mr.  Sandilands 
was  not  properly  displaced,  and  therefore  that  Mr.  Thomas 
was  not  properly  elected.  This  question  might  be  a  very 
important  one,  if  it  appeared  by  the  affidavits  on  which  this 
rule  was  obtained,  that  no  notice  was  given,  in  the  manner 
pointed  out  by  the  69th  section  of  the  Municipal  Act,  of 
the  meeting  of  the  25th  July,  and  also  of  the  objects  for 
which  it  was  convened.  The  affidavits  are  defective  in  this 
respect,  and  we  must  assume  that  the  meeting  was  properly 
held.  The  resolution  then  for  the  election  of  Sandilands 
was  rescinded,  and  Thomas  was  elected.  I  think,  tinder 
these  circumstances,  Sandilands  was  properly  displaced. 
This  rule  therefore  must  be  discharged,  and  I  should  have 
said  without  costs,  if  it  related  merely  to  the  office  of  town 
clerk,  but  as  it  relates  also  to  the  other  office,  about  which 
no  question  ought  to  have  been  raised,  it  must  be  discharged 
with  costs. 

Patteson  J.— So  far  as  the  office  of  clerk  of  the  peace 
is  concerned,  no  attempt  has  been  made  to  impugn  the 
election  of  the  defendant  on  the  15th  August,  but  it  is  con- 
tended that  he  acted  under  the  void  appointment  of  the 
£5tb  July.  Why  are  we  to  assume  that,  when  he  could  not 
have  so  acted  legally,  inasmuch  as  the  office  had  no  existence? 
It  is  absurd  to  suppose  the  office  of  clerk  of  the  peace, 
which  is  held  during  good  behaviour,  was  incidental  to  the 
office  of  town  clerk  as  the  principal  office,  which  is  held 
during  pleasure,  and  that  Sandilands,  although  removed 
from  die  town  clerkship,  must  still  continue  in  possession 
of  the  other  office.  With  respect  to  the  defendant's  election 

(*)  4Bing.7S9.  See  Dr.  Groen-  Rep.  76;  S.  C.  U  Mod.  38G, 
veU  v.  College  of  Physicians,  1  Com.    nora.  Dr.  Grenville. 
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to  the  office  of  town  clerk,  one  ground  on  which  this  rule 
was  obtained  was,  that  at  the  lime  of  his  election  the  office 
was  full.  Now  the  office  was  not  full  if  Sandilands  was 
properly  removed;  and  it  is  to  be  observed  also,  that  no 
security  had  been  taken  from  him  for  the  due  execution  of 
that  office,  as  required  by  sect.  58,  so  that  it  would  appear 
that  his  appointment  was  not  complete.  Want  of  notice 
of  the  meeting,  and  of  the  business  to  be  transacted,  ac- 
cording to  the  69th  section,  and  also  of  notice  to  Sandi- 
lands himself,  might  present  insuperable  objections  to  the 
validity  of  the  meeting  on  the  25th  July,  if  the  objections 
were  open  to  the  prosecutor  on  these  affidavits.  But  the 
Attorney  General  admitted,  very  properly,  on  moving  for 
this  rule,  that  as  the  affidavits  do  not  distinctly  set  out  want 
of  notice,  we  must  assume  the  meeting  was  regular  in  that 
respect.  That  being  so,  I  think  the  resolution,  rescinding 
the  prior  appointment  of  Sandilands,  was  effectual ;  and,  as 
there  was  no  reason  for  questioning  the  defendant's  title  to 
the  office  of  clerk  of  the  peace,  that  this  rule  must  be  dis- 
charged with  costs. 

Coleridge  J. — The  only  argument  urged  in  support 
of  this  rule,  so  far  as  it  relates  to  the  office  of  clerk  of  the 
peace,  is,  that  the  defendant  does  not  deny  that  he  has  acted 
in  this  capacity  since  the  25th  July,  1836.  But  surely  it  was 
not  necessary  for  him  to  deny  that,  for  the  valid  appoint- 
ment of  the  15th  August  is  a  sufficient  answer  to  so  much 
of  the  rule.  With  regard  to  defendant's  title  to  act  as  town 
clerk,  two  objections  are  made ;  first,  that  there  was  no  good 
removal  of  Sandilands;  and,  secondly,  that  all  that  took 
place  on  the  25th  July  was  void  for  want  of  notice.  As  to 
the  first  objection,  Sandilands  could  not  have  been  removed 
formally,  because  the  office  was  not  full.  The  second  ob- 
jection I  beg  to  be  understood  to  dispose  of  on  the  ground 
that  it  is  not  open  to  the  prosecutor,  because  he  has  not 
introduced  it  in  the  affidavits  and  rule ;  this  is  required  by 
the  general  rule  of  H.  T.  7  &  8  Geo.  4,  just  as  much  as  if 
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the  objection  to  an  election  were,  that  there  had  not  been  any 
good  presiding  officer.   I  agree  entirely  that  this  rule  should 

be  discharged  with  costs.  The  ^UEEN 

Rule  discharged  with  costs.  Thomas. 


The  Queen  v.  W.  L.  Roberts.  Wtdnaduy, 

T  May  2d. 

INFORMATION  in  the  nature  of  a  quo  warranto,  of     j.  The  de- 
Hilary  term,  1836,  against  the  defendant,  for  usurping  the  J^^jg^ 
office  of  alderman  of  the  borough  of  Carnarvon.  alderman  was 

Plea:  that  ou  the  31st  December,  1835,  the  defendant  J^J^iJ^ 
was  duly  elected  to,  and  accepted,  the  office  of  alderman  on  ihe  ground 
of  the  said  borough,  according  to  the  provisions  of  the  he'had^a^a- 

Municipal  Corporation  Act  (5  &  6  Will.  4,  c.  76).    Verifi-  J?rit.y  °f  vote8> 

r  x  '  the  full  num- 

cation.  ber  of  alder- 

Replication:  1.  That  defendant  waft  not  duly  elected,  ^^^JJ 
modo  et  form&;  on  which  issue  was  joined.    2.  That  here-  the  first  elec- 
tofore  and  before  the  said  supposed  due  election  of  the  j^n^of*16 
defendant,  to  wit,  on  the  26th  of  December,  1835,  being  the5&6  W. 
the  day  appointed  for  the  first  election  of  councillors,  under  not  been  elect- 
the  provisions  of  the  said  act,  eighteen  persons,  being  the  JjJj^^J^JJ 
number  in  the  said  act  in  the  said  plea  of  the  defendant  election  was 
referred  to,  in  that  behalf  mentioned  and  provided,  had  mmnr^io**' 
been  and  were  elected  to  be  councillors  of  the  said  borough,  replication, 
according  to  the  provisions  of  the  said  act,  such  persons  above^rcum^ 

being  the  councillors  first  elected  under  the  said  act :  that  stances,  to 

shew  toe  de- 

on  the  said  supposed  due  election  of  the  defendant  to  be  fcct  in  defend- 
an  alderman  of  the  said  borough,  on  the  said  31st  Decern*  ^8^{Jddlh* 
ber,  1835,  being  the  day  named  and  appointed  for  the  first  that  the  de- 
election  of  aldermen,  under  the  provisions  of  the  said  act  J^aSfby 
of  parliament,  sixteen  of  the  said  eighteen  persons,  so  as  in  the  i  Vict.  ^ 
this  replication  aforesaid  elected  to  be  councillors  of  the  gave  judgment 

said  borough  of  Carnarvon,  and  no  greater  number,  assem-  toT  h*™*, _  , 

°  °  2.  Held  also, 

that  the  prose- 
cutor was  not  entitled  to  costs  under  sect.  20,  as  no  application  to  discontinue  the  pro- 
ceedings already  commenced  bad  been  made  immediately  after  the  passing  of  the  act* 
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1838.       bled  and  met  together  at  the  said  borough  of  Carnarvon, 

for  the  purpose  of  electing  from  the  said  councillors,  or 

from  the  persons  qualified  to  be  councillors,  the  aldermen 

W.  L.      0f  t|,e  sa;j  borough;  that  at  the  time  and  on  the  occasion 
Roberts.  .  .  .  ~ 

last  mentioned,  there  were  twelve  candidates  for  the  office 

of  aldermen  of  the  said  borough,  to  wit,  the  defendant,  one 
R.  Griffiths,  one  H.  R.  Williams,  one  S.  P.  Boileau,  one 
G.  Johnstone,  one  J.  Jones,  one  P.  Ellis,  one  other  JR. 
Griffiths,  one  R.  M.  Preece,  one  J.  Thomas,  one  T.  Jones, 
and  one  W.  Griffiths;  that  at  the  time  and  on  the  occasion 
last  aforesaid,  the  said  sixteen  of  the  said  eighteen  persons, 
so  as  iu  this  replication  aforesaid  elected  to  be  councillors 
of  the  said  borough,  which  said  sixteen  persons  were  so 
assembled  and  met  together  as  aforesaid,  for  the  purpose 
in  that  behalf  aforesaid,  gave  and  delivered  their  votes  for 
the  said  twelve  candidates,  for  the  office  of  aldermen  of  the 
said  borough,  in  manner  following;  that  is  to  say,  for  the 
defendant  nine  votes,  for  the  said  first- mentioned  J?.  Griffiths 
nine  votes,  for  H.  R.  Williams  eight  votes,  for  S.  P.  Boi- 
leau eight  votes,  for  G.  Johnstone  eight  votes,  for  J.  Jones 
eight  votes,  for  P.  Ellis  eight  votes,  for  the  secondly  men- 
tioned R.  Griffiths  eight  votes,  for  R.  M.  Preece  eight  votes, 
for  J.  Thomas  eight  votes,  for  T.  Jones  seven  votes,  and  for 
fV.  Griffiths  seven  votes;  that  defendant  was  not,  at  any 
time  after  the  making  and  passing  of  the  said  act  of  parlia- 
ment, in  his  said  plea  mentioned,  elected  to  be  an  alderman 
of  the  said  borough  of  Carnarvon,  save  on  the  occasion  and 
in  manner  in  this  replication  in  this  behalf  aforesaid,  and  so 
the  said  coroner  and  attorney  saith,  that  at  the  time  and 
on  the  occasion  of  the  said  supposed  due  election  of  the 
said  defendant  to  be  an  alderman  of  the  said  borough,  in 
bis  plea  mentioned,  six  aldermen,  being  the  number  in  the 
said  act  in  his  plea  mentioned,  and  by  that  act  directed  and 
required  to  be  elected  for  the  borough  of  Carnarvon,  were 
not  elected,  without  this,  that  the  defendant  was  duly  elected 
an  alderman  of  the  said  borough  of  Carnarvon,  according 
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to  the  provisions  of  the  said  act  of  parliament,  in  the  plea 
of  the  defendant  above  mentioned. 

Verification.    Demurrer  and  joinder. 

The  defendant  stated  in  the  margin,  that  on  the  argument 
of  this  demurrer  he  should  contend  "  that  the  plea  suffi- 
ciently shews  the  defendant  was  elected  an  alderman,  aud 
that  it  is  no  answer  to  say  that  the  full  number  of  aldermen 
was  not  filled  up." 

Jervis,  in  support  of  the  demurrer.  The  question  is, 
whether  the  two  candidates,  who  had  a  majority  of  votes, 
were  not  elected,  although  the  whole  number  of  aldermen, 
namely,  six,  was  not  completed,  on  account  of  the  equality 
of  votes  given  to  other  candidates.  Now,  whatever  might 
have  been  the  case,  if  1  Vict.  c.  78,  had  not  passed,  that 
statute  has  at  all  events  given  validity  to  this  election.  The 
second  section,  which  was  expressly  intended  to  meet  this 
case,  then  known  to  be  pending  in  this  Court,  provides, 
"  that  all  elections  duly  made,  or  other  acts  done,  since 
the  said  28th  December  (1835),  at  any  meeting  of  the 
council  or  councillors  of  any  borough,  named  in  either  of 
the  schedules  of  the  said  act,  by  a  majority  of  the  members 
of  the  council  or  councillors  present  at  such  meeting,  the 
whole  number  present  not  being  less  than  one-third  part  of 
the  whole  council,  shall  be  good,  notwithstanding  that  the 
whole  or  due  number  of  aldermen  may  not  then  have  been 
elected."  And  it  is  to  be  observed,  that  this  section  sets 
up  the  election  absolutely,  and  without  reference  to  the 
terms  of  the  20th  section,  to  which  the  case  of  an  election 
without  a  good  presiding  officer  is  subjected  by  the  first 
section.  It  might  also  be  contended,  if  necessary,  that 
under  the  Municipal  Corporation  Act  itself  (5  &  6  Will.  4, 
e.  76,)  the  election  of  defendant  was  good,  without  the  aid 
of  the  statute  of  Victoria.  The  election  of  the  aldermen, 
as  well  as  of  the  mayor  and  councillors  of  a  borough,  is 
directed  by  the  doth  section  of  the  Corporation  Act.  The 
defendant  had  a  majority ;  at  what  particular  time  was  bis 
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election  bad  ?  Is  a  candidate,  after  it  is  ascertained  that  he 
has  a  clear  majority,  to  await  the  result  of  a  scrutiny  as  to 
the  other  candidates,  before  he  can  be  said  to  be  elected  ? 
or  is  his  election  to  be  invalidated  if  another  person,  who 
has  been  elected,  chooses  to  disclaim  ?  By  the  49th  sect, 
the  mayor  is  to  be  elected  out  of  aldermen  or  councillors; 
but  if  such  an  election  as  the  present  be  good  for  nothing, 
there  might  be  no  aldermen  or  councillors  to  elect  from. 

R.  V.  Richards,  contrst.  The  election  in  question  was 
not  an  ordinary  election,  but  the  original  election,  by  which, 
after  the  passing  of  the  Municipal  Corporation  Act,  the 
borough  itself  was  to  be  constituted.  The  component 
parts  of  the  borough  must  be  formed  completely  at  the  first 
election,  whatever  may  be  the  case  at  any  subsequent 
period.  The  25th  section  says,  that  the  mayor,  aldermen 
and  councillors,  for  the  time  being,  shall  be  called  the 
council,  and  there  can  be  no  council  until  the  proper  num- 
ber of  aldermen  has  been  elected.  The  cases  put  on  the 
other  side,  under  sections  49  and  51,  cannot  arise  until 
after  the  constituent  members  of  the  borough  have  been 
created.  And  the  same  answer  applies  to  the  1  Vict.  c.  78, 
s.  2,  which  has  been  relied  upon.  It  cures  such  elections 
as  the  present,  if  duly  made  at  any  meeting  of  the  council. 
Now  the  use  of  the  word  u  council"  shews  that  an  ordinary 
election  is  here  intended,  and  not  the  original  election, 
under  which  the  borough  is  constructed,  for  there  can  be 
no  council  until  after  aldermen  have  been  chosen  at  the 
original  elections.  [Patteson  J.  It  says  "  council  or  coun- 
cillors," as  if  to  comprehend  the  original  election,  for  they 
are  the  very  persons  who  are  to  elect  the  first  set  of  alder- 
men.] Still  it  says  councillors  of  the  " borough"  so  that 
the  objection  recurs,  for  there  can  be  no  "  borough"  until 
after  the  original  election. 
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which  had  been  suggested  by  different  applications  to  this 
Court.  Now  the  only  case  within  section  2  of  the  statute, 
was  this  very  case,  which  must  therefore  have  been  directly 
contemplated  by  the  legislature.  If  the  argument  on  the 
other  side  be  good,  there  is  no  such  thing  as  a  borough  in 
the  kingdom,  and  never  can  be,  for  the  mayor,  it  is  said,  is 
to  be  elected  by  the  council,  and  the  council  cannot  exist 
without  the  mayor. 

Lord  Denman  C.  J. — If  the  I  Vict.  c.  78,  reme- 
dies the  defect,  if  any,  in  this  election,  it  is  unnecessary 
to  consider  whether  the  election  would  have  been  good,  if 
that  statute  had  not  passed.  It  appears  to  me  that  the 
second  section  was  clearly  meant  to  apply  to  this  very  case, 
which  was  known  to  be  pending  at  the  time.  The  clause 
may  be  ambiguous  in  some  of  its  terms,  but  the  alternative 
expression  "  or  councillors,"  seems  to  obviate  the  difficulty 
suggested. 

Little  dale  J. — Whether  this  election  was  good  under 
the  provisions  of  the  Municipal  Corporation  Act,  appears 
to  me  very  doubtful.  But  I  have  no  hesitation  in  saying, 
that  it  is,  at  all  events,  set  up  by  the  recent  act  of  Victoria. 
It  is  said  that  this  act  applies  only  to  elections  at  a  meeting 
of  the  council  or  councillors  of  any  " borough"  and  that  it 
cannot  therefore  apply  to  the  present  election,  which  took 
place  before  the  "  borough"  had  been  constructed.  But 
the  word  "  borough"  may  there  mean  any  place  which  was 
a  borough  before  the  act,  as  this  was,  for  it  is  mentioned  in 
schedule  A.  of  the  Corporation  Act. 

Patteson  J. — Whatever  doubt  there  may  be  as  to  this 
election,  under  the  Corporation  Act,  it  is  clearly  resolved 
by  the  statute  of  Victoria.  The  words  "  council  or  coun- 
cillors" are  used  here  in  opposition,  as  if  for  the  purpose 
of  including  the  original  as  well  as  subsequent  elections. 
So  they  are  used  also  in  sect.  25  of  the  former  act,  which 
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says,  "  on  the  9th  day  of  November,  in  this  present  year, 
(that  is,  at  the  original  election,)  the  councillors  first  to  be 
elected  under  the  provisions  of  this  act,  and  on  the  9th  day 
of  November  iu  the  year  1838,  and  in  every  third  succeed- 
ing year,  the  council  for  the  time  being  of  every  borough, 
shall  elect  from  the  councillors,  or  from  the  persons  quali- 
fied to  be  councillors,  the  aldermen  of  such  borough,  or  so 
many  as  shall  be  needed  to  supply  the  places  of  those  who 
shall  then  go  out  of  office,  according  to  the  provisions  here- 
inafter contained/'  The  original  election  is  the  only  one 
therefore  at  which  the  councillors  could  elect  aldermen,  so 
that  this  case  is  pointedly  referred  to. 

Coleridge  J. — My  brother  Patteson's  argument  as  to 
the  25th  section  is  very  strong  to  shew  that  the  word 
"  councillors"  was  introduced  to  meet  this  very  case. 

Judgment  for  defendant. 


Thursday, 
May  10th. 


R.  V.  Richards  made  an  application  for  costs,  under  the 
20th  sect,  of  the  statute  of  Victoria.  The  Court  refused 
the  application. 

Sir  W.  W.  Follctt,  on  the  last  day  of  this  term,  moved  for 
a  rule  calling  upon  the  defendant  to  shew  cause  why  the 
defendant  should  not  pay  the  relator's  costs.  As  the  Court 
have  decided  that  the  defect  in  the  election  here  was  cured 
by  sect.  2  of  1  Vict.  c.  78,  the  prosecutor,  under  sect.  20,  is 
entitled  to  his  costs  (a).    [Lord  Denman  C.J.  The  words 


(a)  That  section  enacts,  that 
"  every  proceeding  commenced  be- 
fore the  passing  of  this  act,  and 
still  pending  in  the  Court  of  King's 
Bench,  against  any  person,  upon 
any  ground  in  which  it  is  herein 
declared  that  the  validity  of  the 
election  into  any  corporal  office 
shall  not  be  questioned,  or  for  the 
purpose  of  bringing  into  question 
the  validity  of  any  election  or  act, 


which  is  herein  declared  to  be  good, 
shall  be  discontinued  immediately 
upon  the  passing  of  this  act,  upon 
payment  of  the  costs  incurred  up 
to  that  time;  and  the  prosecutor 
or  relator  shall  be  entitled  to  re- 
ceive from  the  defendant,  in  every 
such  proceeding,  all  such  costs,  to 
be  taxed  as  between  attorney  and 
client,  according  to  the  practice  of 
such  Court." 
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of  the  act  are,  that  the  proceedings  "  shall  be  discontinued 
on  payment  of  costs,"  but  we  have  decided,  in  Regina  v. 
Jones  (a),  that  the  act  does  not,  of  itself,  discontinue  the 
proceedings,  and  that  special  application  for  the  purpose 
should  be  made  to  the  Court.]  The  application  should  be 
made  by  the  defendant,  not  by  the  prosecutor.  The  refer- 
ence in  the  1st  sect,  to  the  payment  of  costs  under  the  20th 
sect,  is  not  repeated  in  the  2d  section,  but  the  intention  of 
the  legislature  was  obviously  to  allow  the  prosecutor  costs 
in  all  cases,  where  the  defendant  avails  himself  of  the  statute 
to  cure  any  defect  in  his  title. 

Lord  Denman  C.  J.— I  think  an  application  to  discon- 
tinue should  have  been  made  to  the  Court  immediately  after 
the  passing  of  the  act,  by  one  side  or  the  other,  in  order  to 
give  us  the  jurisdiction  to  interpose  with  respect  to  costs. 
If  an  application  had  been  made  by  the  prosecutor,  and  it 
had  appeared  that  the  remedial  provision  in  the  act  was  not 
relied  on  by  the  defendant  to  support  his  title,  we  should 
have  considered  that  the  case  was  not  within  the  provision 
of  the  20th  sect,  as  to  costs,  and  that  we  had  not  the  power 
to  grant  them.  We  have  certainly  no  power  now  to  dis- 
connect costs  from  the  judgment  which  has  been  given 
in  favour  of  the  defendant. 

Little  dale  J. — Sect.  20  is  badly  worded,  for  discon- 
tinuance on  payment  of  costs  would  mean,  in  ordinary  lan- 
guage, that  the  prosecutor,  who  had  commenced  the  pro- 
ceedings, should  pay  costs,  but  that  of  course  is  not  intended. 
The  act  itself  does  not  put  an  end  to  the  proceedings,  and 
the  term  "discontinuance"  seems  to  imply  that  something 
shall  be  done  by  one  side  or  the  other,  and,  I  think,  to  en* 
title  the  prosecutor  to  costs,  the  application  should  have 
been  made  to  the  Court  immediately  after  the  act  passed. 

Patteson  J. — The  Court  has  already  determined  that 
sect.  20  does  not  determine  proceedings  of  itself,  for  in 

(a)  Not  yet  reported. 
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every  case  there  may  be  a  question,  whether  the  defect  in 
the  election  is  such  a  defect  as  is  cured  by  the  statute. 
An  application,  therefore,  to  discontinue,  either  from  the 
relator  or  the  defendant,  is  in  all  cases  necessary.  If  the 
relator  feels  that  the  objection  he  relies  upon  is  cured  by 
the  act  of  parliament,  it  is  very  easy  for  him  to  apply  to  the 
Court  for  discontinuance  of  the  proceedings,  on  payment 
of  costs  by  the  defendant.  It  is  easy  also  for  the  defend- 
ant to  apply  and  to  compel  the  relator  to  discontinue.  If 
neither  party  apply,  then  the  side  which  ultimately  suc- 
ceeds, when  (he  question  as  to  the  validity  of  the  election 
is  disposed  of,  must  have  his  costs,  for  it  is  always  open  to 
the  relator  to  contend  the  act  did  not  apply,  and  he  did  so 
contend  in  the  present  case. 

Coleridge  J. — By  the  words  of  the  clause,  the  discon- 
tinuance is  to  take  effect  upon  the  payment  of  costs,  which 
therefore  appears  to  be  a  condition  precedent  to  the  dis- 
continuance. The  practical  question  is,  whether  the 
relator  might  have  made  this  application  at  an  earlier 
period,  for  if  he  might,  he  ought  to  have  done  so.  There 
is  no  doubt  he  might  have  applied  immediately  after  the 
passing  of  the  act,  for  though  it  is  objected  he  could  not 
know  whether  the  defendant  intended  to  rely  on  the  recent 
statute  or  not,  he  might  have  ascertained  that  by  making  the 
application. 

Rule  refused  (a), 
(a)  See  Regina  v.  Roberts,  decided  in  Trinity  term,  port. 


The  Queen  v.  The  Inhabitants  of  St.  John's,  in 

Wednesday,  BEDWARDINE. 
May  2d, 

A  settlement  On  appeal  against  an  order  of  justices  for  the  removal  of 

pau^rfwho11  Thomas  Bryan,  his  wife  and  children,  from  the  parish  of 

has  occupied  Upton-upon-Severn,  in  the  county  of  Worcester,  to  the 
a  tenement  for       .  .  . 

a  year,  and  parish  of  St.  John,  in  Bedwardine,  in  the  same  county, 
paid  10/.  rent 

in  respect  of  it,  although  the  sum  of  6s.  for  tithes  has  been  paid  by  his  landlord. 
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the  sessions  confirmed  the  order,  subject  to  the  following  1838. 
case : — The  pauper,  Thomas  Bryan,  being  legally  settled  T|^q^n 
in  the  parish  of  St.  John,  in  Bed  ward  ine,  at  Michaelmas,  v. 
1829,  took  a  house  and  buildings,  two  gardens  and  an  or-  Bed^rdiwe. 
chard,  in  Up  ton- upon- Severn,  for  a  year,  of  one  Edward 
Perrim,  at  10/.,  the  landlord  agreeing  to  discharge  all  taxes 
and  payments  for  that  period.    Previously  to  entering  into 
this  arrangement,  Perrim  had  offered  the  premises  to  the 
pauper  for  9/.,  the  latter  satisfying  the  taxes  and  payments, 
but  the  tenant  preferred  to  take  at  10/.,  upon  the  terms 
above  stated.    The  premises  were  occupied  for  a  year 
under  that  hiring,  and  the  sum  of  10/.  paid  to  the  landlord 
in  respect  of  them.    Under  the  head  of  payments,  the  land- 
lord satisfied  a  claim  for  tithes,  becoming  due  in  the  course 
of  the  year,  to  the  amount  of  6s.    If  the  Court  shall  be  of 
opinion  that,  under  the  above  circumstances,  the  pauper 
Bryan  obtained  a  settlement  in  the  parish  of  Upton-upon- 
Severn,  then  the  order  of  removal  is  to  be  quashed  ;  but  if 
the  Court  shall  be  of  a  contrary  opinion,  such  order  is  to  be 
confirmed. 

Whit  more,  in  support  of  the  order  of  sessions.  No  settle- 
ment was  gained  in  this  case,  because  the  tithes  were  satisfied 
by  the  landlord,  so  that  in  effect  he  did  not  receive  10/.  for 
rent.  Rex  v.Framlingham(a),  Rexv.St.Pauh,  Deptford(b)9 
and  Rex  v.  Thurmaston  (c),  have,  it  is  true,  decided  that  a 
settlement  by  renting  a  tenement  is  not  invalidated,  although 
the  landlord  pay  for  the  pauper  all  rates  and  taxes  charge- 
able upon  the  tenement.  But  the  payment  of  tithes  is 
distinguishable  in  its  character  from  payment  of  rates  and 
taxes.  Rates  and  taxes  fall  upon  the  land  only,  and  are 
quite  unconnected  with  personalty ;  whereas  tithes,  accord- 
ing to  Blackst one's  definition  (d),  arise  partly  from  personal 
industry.  If  a  settlement,  therefore,  be  allowed  in  this  case, 
it  will  be  very  difficult  to  draw  the  line,  and  to  say  what 

(a)  Burr.  S.  C.  748.  (c)  J  B.  &  Ad.  731. 

(b)  13  East,  320.  (d)  2  Bl.  Com.  24. 
VOL.  III.  X 
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18S8.  particular  kind  of  payments  only  may  be  made  for  the  te- 
jy^O^^    nant,  without  affecting  his  right  of  settlement.    In  Rex  v. 

v.  ^  Thurmaston  (a),  Lord  Tenterden  C.  J.  says,  that  in  that 
Bedwardikb.  ca8e  ^e  benefit  conferred  on  the  tenant  was  in  its  nature 
connected  with  the  occupation,  but  that  in  cases  of  col- 
lateral benefit,  unconnected  with  the  occupation  of  the 
tenement,  there  might  be  ground  for  saying  that  the  house 
was  not  bon&  fide  rented  at  10/.  a-year.  Tithes  bear  fre- 
quently a  very  large  proportion  to  the  rent,  as  in  the  case 
of  garden  ground,  where  tithes  are  payable  in  the  ratio  of  its 
productiveness. 

W.  J.  Alexander,  contri.  Rates,  as  well  as  tithes,  are 
derived  partly  from  personal  industry,  because,  if  land  is 
unoccupied  and  uncultivated,  no  rates  are  payable  in  respect 
of  it.  There  is  no  ground,  therefore,  for  the  distinction 
taken.  The  criterion  afforded  by  the  legislature  in  6  Geo.  4, 
c.  57,  explained  by  1  Will.  4,  c.  16,  is,  the  amount  which 
the  tenant  pays,  and  not  what  the  landlord  receives.  The 
6  Geo.  4  then  having  said  that  rent  shall  be  the  criterion,  and 
Rex  v.  Thurmaston  (a)  having  decided  what  rent  is,  there 
is  an  end  of  this  question.  In  that  case  the  landlord  satis- 
fied the  levies  and  rates,  and  here,  the  taxes  and  payments ; 
but  in  both  cases  the  outgoings  so  satisfied  were  chargeable 
upon  the  tenement,  for  undoubtedly  tithes  are  so ;  so  that 
Lord  Tenterden'u  observations  about  collateral  benefits, 
unconnected  with  the  occupation,  do  not  apply. 

Littledale  J.  (i) — The  settlement  has  been  gained  in 
this  case.  The  facts  are  not  distinguishable  from  Rex  v. 
Thurmaston  (a). 

Patteson  J. — I  am  of  the  same  opinion.  If  a  man 
rents  a  tithe-free  farm,  he  does  not  the  less  pay  rent  for  it. 

Coleridge  J. — I  am  very  unwilling  to  introduce  any 


(a)  1B.&  Ad.  731. 


(b)  Lord  Denman  C.  J.  was  iii 
attendance  at  her  Majesty's  levee. 
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nice  distinctions  in  the  poor  laws.    Rex  v.  Thurmaslon  (a)  1838. 
is  quite  in  point. 

The  Queen 

Rule  absolute  for  quashing  the  order  of  sessions.        ?'  , 

5Tt  JOHN  8, 

Bedwardin$, 

(a)  1  B.  &  Ad.  731. 


Thorn  v.  Sir  Charles  Abraham  Leslie,  Bart. 

(a  prisoner.)  Thursday, 
v    r  J  May  3rd. 

THE  defendant  having  come  up  on  a  former  day  in  this  l.  Where  the 

term  (April  26)  in  the  custody  of  the  Marshal  of  the  Mar-  Stod^™ 

shalsea,  to  be  discharged  by  supersedeas,  Wordsworth,  for  fendantsurren- 

the  plaintiff,  appeared  to  oppose  his  discharge.  The  plain-  indischai^o of 

tiff's  affidavit  set  out  that  the  cause  had  been  tried  at  the  third  hi*  bail  in  a 

i  subsequent 
sittings  in  Michaelmas  term,  1830,  when  a  verdict  had  passed  vacation,  the 

for  the  plaintiff;  that  the  plaintiff  had,  up  to  December,  f^blck 

1837,  made  repeated  applications  to  the  defendant's  bail  to  the  preceding 

render  him,  but,  on  account  of  their  poverty,  had  taken  no  ter™#  Tbe  affi_ 

proceedings  against  them.    It  then  stated  an  application  by  davit  of  notice 

the  defendant,  at  the  office  of  the  plaintiff's  attorney,  to  quired^  bT 

render  himself  in  December  last,  and  denied  that  the  plaintiff  made  by  Reg. 

bad  ever  received  any  notice  of  the  defendant's  surrender ;  mav  De  made 

and  Wordsworth  cited  1  Tidd'a  Pr.  288,  (9th  ed.)  to  shew  the  J"*0* 

.    .  y  _     ^         before  the  de- 

necessity  of  notice  to  the  plaintiff  s  attorney.    The  Court,  fendant  is 

on  the  application  of  the  prisoner,  postponed  the  case  till  ^^fon" 

this  day,  that  he  might  provide  himself  with  counsel.  On 

April  28th  the  prisoner  filed  an  affidavit  stating  that  he  had 

rendered  himself  in  discharge  of  his  bail  on  5th  December, 

1837,  and  that  he  had  given  notice  thereof  in  writing  to  the 

plaintiff's  attorney  (a). 

Humfrey  now  appeared  for  the  prisoner.  The  trial  in 
this  case  was  in  Michaelmas  term  1836.    According  there- 


{a)  A  point  was  made  whether  turned  entirely  on  the  facts  of  the 
the  notice  was  sufficient,  which  case. 
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fore  to  the  Reg.  Gen.  Hil.  2  Will.  4,  no.  85,  the  prisoner 
was  supersedable  unless  the  plaintiff  charged  the  defendant 
in  execution  within  two  terms  inclusive  after  his  surrender, 
which  was  in  Michaelmas  vacation.  A  surrender  in  vaca- 
tion, when  the  trial  was  in  term,  relates  back  to  the  pre- 
ceding term,  Neilt  v.  Lovelass  (a).  The  plaintiff,  therefore, 
ought  to  have  charged  him  in  execution  in  Hilary  term  last. 

Wordsworth  contrA.  Besides  a  notice  in  writing  of  a 
prisoner's  render,  the  rule  Trin.  1  Ann.  requires  that,  "  the 
attorney  for  such  defendant  shall,  without  delay,  give  notice 
of  such  rendering  to  the  plaintiff's  attorney,  and  shall  make 
affidavit  thereof  before  the  bail  in  that  action  shall  be  filed 
or  discharged,  and  iu  default  thereof  such  rendering  shall  be 
void."  The  practice  of  the  Court  therefore,  and  the  terms 
of  this  rule,  require  the  affidavit  of  notice  to  be  made 
simultaneously  with  the  notice  itself,  and  as  that  was  not 
done  here,  the  render  is  void,  [Patteson  3.  The  words  of 
the  rule  only  require  the  affidavit  to  be  made  before  the  bail 
are  discharged ;  they  do  not  require  it  immediately  after  the 
render.  Coleridge  J.  In  the  original  Latin  rule  the  word 
is  "  praestiterit ;"  the  translation  therefore,  "  shall  make  affi- 
davit," is  incorrect.]  (i).  That  may  be  so,  but  in  practice  it 
is  always  considered  that  the  affidavit  should  be  made  at 
the  time.  Lepine  v.  Barratt  (c)  shews  the  consequence  of 
notice  of  render  not  being  given  to  the  bail.  The  second 
question  is,  whether  the  defendant  has  been  charged  in 
execution  within  two  terms.  By  the  rule  Hil.  0,6  Geo.  S, 
a  prisoner  is  entitled  to  be  discharged  "  in  case  of  a  sur- 
render in  discharge  of  bail,  after  trial  had,  or  unless  the 
plaintiff  shall  cause  the  defendant  to  be  charged  in  execution 

(a)  3  B.  Moore,  8.  Attorn*  pro  Quer',  &  prsestit'it  sr- 

(6)  Trin.  1  Anne  "Ordinatum  cramentum  inde  priusquam  Ball*  in 

est  qd'  ubi  aliquis  Defend'  in  ali-  actione  ilia  fuit  affilat',  seu  exo- 

quft  actione  hie  in  Cur'  penden*red-  nerat',  &  in  defectu  inde  talis  red- 

dit'  fuit  custod'  Mar*  hujus  Cur*  ditto  vacua  erit." — littles  of  Court, 

in  exoneratione  manucapto',  suor\  1747.  Lintot. 

Attorn'  protali  defend'  indilate  da-  (r)  8  T.  R.  229. 
bit  notitiam  de  tali  redditione 
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within  two  terms  next  after  such  surrender  and  the  notice 
thereof,  of  which  two  terms  the  term  wherein  such  sur- 
render shall  be  made  shall  be  taken  to  be  one."  But  in  Smith 
v.  Jeffrey*  (a)  it  was  held,  that  when  the  surrender  was  hi 
vacation,  after  verdict,  the  preceding  term  was  not  to  be 
reckoned  as  one.  The  surrender  here  was  in  vacation 
after  verdict.  [Patteson  J.  In  that  case  the  trial  was  in 
vacation,  and  the  render  then  ought  not  to  relate  back  to  a 
term  antecedent  to  the  trial ;  but  have  you  any  authority  to 
shew  that  when  the  trial  is  in  term,  the  render  in  a  subse- 
quent vacation  shall  not  relate  to  the  preceding  term?]  It 
is  submitted  that  the  rule  of  Court  (6),  which  directs  that 
all  judgments  shall  be  entered  of  the  day  when  they  are 
signed,  points  out  that  a  render  also  shall  date  from  the  day 
on  which  it  takes  place. 

Little  dale  J.(c) — I  think  this  rule  ought  to  be  dis- 
charged. There  may  be  some  question  as  to  the  regularity 
of  the  notice  of  surrender,  but  altogether  I  think  it  will  do. 
Then  has  the  prisoner  been  charged  in  execution  within  two 
terms  of  his  render,  according  to  the  rule  26  Geo.  3  ?  The 
question  simply  is,  whether,  when  the  render  is  in  vacation, 
the  trial  having  been  in  term,  it  is  to  be  considered  a  sur- 
render of  the  preceding  term.  In  practice  it  certainly  is  so; 
and  as  to  the  new  rule,  which  directs  judgments  to  be  en- 
tered of  the  day  when  they  are  signed,  it  neither  in  terms 
includes,  nor  ought  it  to  be  extended  in  equity  to,  the  pre- 
sent case. 

Patteson  J. — The  rule  of  26  Geo.  3,  is  quite  decisive 
of  the  present  case,  unless  it  is  altered  by  some  subsequent 
rule.  It  is  contended  that  it  is  altered  by  the  analogy  of  the 
case  to  the  rule  of  Hil.  4  Will.  4,  as  to  signing  judgment, 
but  there  really  is  no  analogy  between  the  two  cases. 
This  is  not  like  the  case  of  Smith  v.  Jeffreys  (a),  where  the 
trial  was  in  vacation,  and  it  was  held  that  the  render  after 
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(a)  6  T.  R.  776;  (c)  Lord  Dentnan  CJ.  was  absent. 

(6)  Reg.  Gen.  Hil.  4  Will.  4,  uo.  4. 
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verdict  was  not  to  relate  back  to  the  preceding  term.  I 
quite  agree  to  the  principle  of  that  case,  and  though  it  is 
true  that  Borer  v.  Baker  {a)  is  quite  the  other  way,  I  con- 
fess  I  do  not  subscribe  to  that  decision. 

Colebidge  J,  concurred. 

Defendant  superseded  (6). 

(a)  3  Dowl.  P.  C.  608.  this  term  on  the  authority  of  Borer 

\b)  See  Baxter  v.  Bailey,  3  M.    v.  Baker,  2  Dowl.  P.  C.  608. 
&  W.  415,  which  was  decided  in 
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Thursday,  Brisco  v.  Lomax  and  auother. 

May  3d. 

as  ?nthnbMUe  ^^SPASS  for  breaking  a»d  entering  the  plaintiff's  close, 

dary  between  aat*  destroying  and  subverting  certain  posts  and  bouudary 

manors  A.  and  8t0lles  there  lying.  Pleas:  1,  that  the  close  in  which  &c. 
B.,  it  is  com-  *    °  ' 

petent  to  prove  was  not  the  close  of  the  defendant.    2.  As  to  destroying 

d^i^be-0011  t,,e  PosU>  a  traverse-    3-  As  to  a11  the  trespasses,  except 

tween  manors  the  destroying  of  the  said  posts,  the  defendants  pleaded 

where  the'  tbat  the  locu*  in  quo  had  been  from  time  immemorial 

l"  tte™b°utlie  w*t'1"1  an<*  Parce'  °f  ^e  manor  °f  Rochdale,  and  that  the 

dary,  being  a  locus  iu  quo  was  the  soil  and  freehold  of  one  James  Dear- 

ren?e»  it  ^ro-  deN>  ,0rd  °f  lhe  man0r  °f  Rochdale>  and  l,,en  as 
bable  that  the  the  servants  of  the  said  James  Dearden.    Replication  to 

continued  on  t^ird  plea,  that  the  locus  iu  quo  was  not  at  the  several 
as  the  boun-    times  w  hen  &c.  parcel  of  the  manor  of  Rochdale,  and  that 

thecontendlng  *l  was  l,ot  ^e  soil  and  freehold  of  the  said  James  Dearden. 
manors. 

2.  In  the  13  Car,  1,  a  commission  issued  out  of  the  Duchy  Court  of  Lancaster,  re- 
citing that  the  lords  of  the  manors  of  A.  and  C.  had  petitioned  the  crown,  shewing  that 
the  boundaries  between  their  two  manors  were  uncertain,  and  ihat  suits  were  likely  to 
grow  thereout,  for  prevention  whereof  it  directed  the  commissioners  to  repair  to  the 
spot  and  impanel  a  jury  for  the  purpose  of  setting  out  the  boundaries.  The  return  stated 
that  the  commissioners  had  inquired  into  the  matter,  being  attended  by  the  parties 
interested,  and  that  a  jury  of  the  body  of  the  county  had  been  sworn  to  inquire  and  true 
verdict  give  concerning  the  boundary,  and  thereupon  the  commissioners  set  out  the 
boundary  by  marks  and  stones : — Held,  that  this  was  a  proceeding  in  the  nature  of  a 
verdict  before  a  court  of  competent  jurisdiction,  and  therefore  admissible  in  a  question  of 
manorial  boundary  where  reputation  was  admissible,  and  that  it  was  not  to  be  excluded 
on  the  ground  that  it  had  taken  place  post  litem  motam,  or  because  it  did  not  appear 
that  any  decree  bad  been  made. 
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At  the  Yorkshire  Summer  Assizes,  1836,  before  Parke 
B,,  it  appeared  that  the  question  in  dispute  between  the 
parties  was  as  to  the  right  to  a  large  tract  of  moor  lands  on 
the  hills  dividing  the  counties  of  Lancaster  aud  York.  The 
plaintiff  claimed  as  a  copyholder  of  the  manor  of  Wakefield, 
in  Yorkshire,  the  defendants  justified  as  servants  of  Mr. 
Dearden,  who  was  lord  of  the  manor  of  Rochdale  in  Lan- 
cashire. 

The  plaintiff,  in  opening  his  case,  undertook  to  prove 
that  the  boundary  line  of  the  manor  of  Rochdale  did  not 
include  the  tract  in  question,  but  that  it  was  within  the 
manor  of  Wakefield,  and  that  the  manor  of  Rishworth  was 
a  subinfeudation  of  the  manor  of  Wakefield.  The  manor 
of  Rochdale  is  bounded  on  its  eastern  boundary  by  the 
manor  of  Wakefield  towards  the  north-east,  and  by  the 
manor  of  Rishworth  towards  the  south-east ;  and  the  plain- 
tiff proposed  to  prove  that  the  boundary  between  the  ma- 
nors of  Rishworth  and  Rochdale  was  a  natural  boundary 
formed  by  the  ridge  of  a  chain  of  hills,  running  nearly  north 
and  south,  for  the  purpose  of  shewing  that  the  same  range 
formed  the  boundary  between  Rochdale  and  Wakefield; 
but  it  was  objected  that  such  boundary  had  nothing  to  do 
with  the  boundary  between  the  manors  of  Wakefield  and 
Rochdale,  which  was  the  question  in  issue.  The  learned 
baron,  however,  admitted  the  evidence.  The  plaintiff  then 
tendered  in  evidence  an  examined  copy  of  a  commission 
and  return  deposited  in  the  Duchy  of  Lancaster  Office. 
The  commission,  bearing  date  1  July,  1637,  (13  Car.  1,) 
issued  from  the  crown  in  right  of  the  duchy,  for  the  pur- 
pose of  ascertaining  the  boundaries  between  the  manors  of 
Rishworth  and  Rochdale.  This  evidence  was  objected  to, 
on  the  ground  that  even  if  the  question  had  been  between 
lords  of  the  same  manors  which  were  the  subject  of  the 
commission,  it  would  have  been  inadmissible,  much  more 
as  between  the  parties  to  this  action,  and  Richards  v. 
Basset t  (a)  and  Rogers  v.  Wood(b)  were  cited.  The  learned 

(a)  10  B.  &  C.  667.  (*)  2  B.  &  Ad.  945. 
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baron  received  this  evidence  also  on  the  ground  that  it  was 
a  proceeding  in  a  court  of  competent  jurisdiction  respecting 
boundaries  of  manors  in  which  the  public  have  an  interest, 
and  on  the  authority  of  Tooker  v.  Duke  of  Beaufort  (a), 
and  the  verdict  passed  for  the  plaintiff. 

The  commission  of  13  Car.  1,  was  directed  to  eight  com- 
missioners, and  recited  that  Sir  William  Savill,  Bart,  and 
Sir  John  Byron,  Knight  of  the  Bath,  had  made  their  humble 
petition  to  Edward  Lord  Newburghe,  Chancellor  of  our 
Duchy  of  Lancaster,  shewing  thereby,  that "  whereas  Sir  Wil- 
liam Savitfs  manor  of  Rish worth,  in  the  county  of  Yorke, 
and  the  lands,  wastes  and  commons  thereof,  are  adjacent 
and  bordering  upon  Sir  John  Byron* s  manor  of  Rochdale 
and  Butterworth,  in  the  county  of  Lancaster,  and  upon 
divers  of  the  lands,  wastes  and  conimous  of  the  said  Sir 
John  Byron  within  his  said  manor  and  parish  of  Rochdale 
respectively,  the  boundaries  whereof  being  uncertain,  suits 
are  likely  to  grow  between  the  said  parties  and  their  tenants, 
for  prevention  whereof  the  said  Chancellor,  taking  the  pre- 
mises into  due  consideration,  and  willing  and  myndinge  the 
boundaries  thereof  may  be  discovered  and  made  known, 
has  assigned  and  appointed  you  8cc.  to  repair  yourselves 
to  the  said  manor,  lands  and  premises,  or  to  any  other  place 
or  places  to  you  seeming  meet,  and  there  to  call  before  you 
the  parties  interested  in  the  said  manors,  lands  and  pre- 
mises, and  to  search  out  the  true  metes  and  boundaries  of 
the  said  manor"  &c,  and  authorizing  the  sheriff  of  York  to 
impanel  a  jury  for  the  above  purposes. 

A  return  was  made  to  the  said  commission,  setting  out 
that  the  parties  interested  came  and  were  attended  by  their 
agents  or  solicitors,  and  that  the  sheriff  of  the  county  of  York 
caused  to  come  before  the  commissioners  a  jury  of  good 
and  sufficient  freeholders  of  the  said  county,  who  were 
sworn  to  inquire  and  true  verdict  give  concerning  the  boun- 
daries between  the  said  manors,  and  thereupon  the  commis- 
sioners set  out  the  boundaries  between  the  said  manors  with 
stones,  mounds  and  other  notorious  marks. 

(a)  1  Burr.  146. 
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Mr.  Dear den9  on  whose  title  the  defendants  rested,  1838. 

claimed  through  Sir  John  Byron.  iP*^ 

The  boundary  thus  set  out  was  that  of  the  line  of  descent  v. 

of  the  rain  water  from  the  summit  of  the  hills.  f°M*u 

ana  another. 

Col t mart y  in  Michaelmas  term,  1836,  had  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground,  1st,  that  the  plaintiff 
was  not  at  liberty  to  give  evidence  of  the  boundary  of  Rish- 
worth  in  a  question  between  Rochdale  and  Wakefield ;  and, 
2d,  that  the  commission  and  return  were  not  evidence,  the 
lord  of  the  manor  of  Wakefield  having  been  no  party  to  it, 
and  be  cited  Richards  v.  Basset t  (a)  and  Rogers  v.  Wood(b). 

Cresswell  (with  whom  were  Starkie  and  Addison)  now   First  point : 

shewed  cause.    The  issue  raised  on  this  record  was  as  to  J^"*  J),"68*10" 

the  boundary  of  the  manor  of  Rochdale.   It  was  competent  boundary  of 

therefore  to  the  plaintiff  to  shew  what  that  boundary  was.  cluding^he 

He  was  not  compelled  to  commence  tracing  out  the  boun-  ,ocut8  in  °iuo» 
.  i  *  ...  ,  ,         t  100  boundary 

dary  at  the  spot  where  the  disputed  tract  lay.    it  was  0f  the  manor 

proved  that  the  manor  of  Rishworth  was  a  subinfeudation  1(1 "  different 
r  m  part  from  the 

of  the  manor  of  Wakefield,  but  putting  that  out  of  the  locus  in  quo 
question,  the  boundary  of  Rochdale  being  in  dispute,  the  jj^jj? 
plaintiff  had  a  right  to  shew  what  the  boundary  of  Roch- 
dale was  as  related  to  Rishworth,  and  if  that  boundary  were 
a  natural  one  marked  by  the  ridge  of  hills  which  continued 
on  towards  Wakefield,  the  inference  arose  that  this  was  the 
boundary  of  Rochdale  as  related  to  Wakefield  also.  If  the 
plaintiff  had  proved  a  perambulation  of  Rochdale  by  the 
lord  of  the  manor,  it  would  not  have  been  compulsory  on 
him  to  commence  at  the  locus  in  quo ;  but  what  difference 
is  there  between  that  evidence  which  is  the  admission  of  the 
lord  and  a  perambulation  of  Rishworth,  which  is  adverse 
and  admitted  by  the  lord  f  It  is  not  contended  that  the 
natural  boundary  could  be  followed  beyond  the  limits  of  the 
manor  of  Rochdale,  where  the  lord  would  have  no  interest 
to  guard  against  encroachments;  but  in  this  case  Rish- 

(«)  10  fi.  &  C.  657.  (6)  2  B.  &  Ad.  245. 
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worth  was  a  subinfeudation  of  the  manor  of  Wakefield, 
Brisco      anc*  tneref°re  tne  question,  which  was  raised  in  argument, 
v.         in  Stanley  v.  White  (a),  does  not  arise,  viz.  that  there  is  no 
andanother    connecti°u  shewn  between  the  boundaries  of  Rishworth 
and  Wakefield. 

Second  point:     II.  The  commission  and  return  were  receivable  in  evi- 

from  the"8810"  dence,  Mr.  Dearden  being  privy  in  estate  with  Sir  John 

Du.£hy  Court   Byron.    In  a  case  tried  at  Durham  as  to  a  modus  in  the 

to  ascertain     parish  of  Cockermouth,  the  principal  evidence  consisted  in 

the  boundary  8ome  depositions  in  a  suit  in  the  Ecclesiastical  Court,  200 
of  the  manors  r 

of  Rochdale  years  previously,  between  the  vicar  and  one  of  his  pa- 
wortlTand  the  "8moners ;  the  libel  and  answer  could  not  be  found,  but 

return  thereto,  the  depositions  were  received,  on  the  ground  of  the  suit 
receivable* 

being  substantially  between  the  same  parties.  Richards  v. 
Basset t  (6)  is  wholly  distinguishable  from  the  present  case ; 
there  a  mere  private  right  was  in  issue,  and  it  was  held  that 
a  presentment  of  the  homage  as  to  the  wastes  of  the  manor 
was  not  receivable.  This  must  have  been  on  the  grouud 
that  reputation  was  not  receivable,  for  otherwise  the  decla- 
rations of  the  homage  would  have  been  receivable  as  evi- 
J  dence  of  reputation.  But  Nicholts  v.  Parker  (c)  establishes 
the  rule  that  reputation  is  evidence  as  to  the  boundary  be- 
tween manors.  [Patteson  J.  In  Richards  v.  Bassett(b)f 
the  chief  ground  of  decision  was,  that  it  was  post  litem 
motam.]  There  was  no  lis  mota  in  this  case.  The  pro- 
ceedings were  gone  into  with  consent  of  the  parties.  At 
all  events  it  was  not  the  present  lis,  and  verdicts  which 
are  admissible  as  reputation,  (Reed  v.  Jackson  must 
always  be  post  litem  motam.  Besides,  both  these  manors 
were  parcel  of  the  duchy  of  Lancaster,  the  crown  there- 
fore was  interested  in  them.  [Coleridge  J.  Putting  the 
consent  of  the  parties  out  of  the  question,  it  is  competent 
to  the  Court  of  Chancery  to  issue  commissions  to  ascertain 
the  boundaries  of  manors.  In  1  Maddocks  Principles 
and  Practice  of  the  Court  of  Chancery,  it  is  laid  down  that 

(a)  14  East,  332.  (c)  14  East,  S31,  n. 

(b)  10  B.  &  C.  657.  (<*)  1  East,  355. 
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"  the  granting  of  commissions  to  ascertain  boundaries  is  a  1838. 
very  ancient  branch  of  equitable  jurisdiction."  The  learned 
baron  appears  to  have  admitted  the  document  as  in  the  «. 


Starkie,  on  the  same  side,  was  stopped  by  the  Court. 

Alexander  and  Tomlimon,  coutr&.  The  issue  raised  by  First  point, 
the  third  plea  is  not  as  to  the  whole  of  the  boundary  of 
Rochdale,  but  only  as  to  so  much  of  it  as  is  connected 
with  the  locus  in  quo.  The  plaintiff  therefore  was  not 
entitled  to  go  to  a  distant  part  of  the  manor  quite  uncon- 
nected with  the  dispute.  II.  Even  if  evidence  was  admis-  Second  point, 
sible  as  to  the  boundary  between  Rishworth  and  Rochdale, 
the  commission  was  not  admissible  on  several  grounds. 
First,  all  the  proceedings  on  which  the  commission  issued 
were  between  different  parties,  namely,  the  lords  of  Rish- 
worth and  Rochdale ;  and  even  between  them  it  would  not 
have  been  evidence,  for  it  was  not  a  final  proceeding.  The 
object  of  the  two  lords  was  to  obtain  a  decree,  which 
never  appears  to  have  been  made.  If  a  decree  had  been 
obtained,  it  would  not  have  been  evidence  against  the 
plaintiff,  Doe  v.  Earl  of  Derby  (a) ;  and  therefore  cannot 
be  evidence  for  him.  Richards  v.  Bassett  (6),  also  shews 
that  an  imperfect  instrument  like  this  is  uot  receivable. 
Secondly,  that  case  also  shews  that  the  document  was  not 
receivable  as  an  award,  as  there  clearly  was  no  submission, 
or  if  there  were,  there  is  no  rule  of  Court  to  make  it 
binding,  which  exposes  the  document  to  the  objection 
already  urged.  Third,  the  commission  is  not  receivable,  be- 
cause, as  in  Richards  v.  Bassett  (A),  it  was  post  litem  motam. 
[Patteson,  J.  The  answer  to  that  is,  that  it  is  not  tendered 
as  evidence  of  reputation ;  suppose  an  action  were  brought 
and  tried  between  A.  and  B.  touching  a  right  that  came  in 
issue  in  another  suit  between  C.  and  D.,  no  doubt  that 
verdict  and  judgment  would  be  evidence,  but  not  as  reputa* 

(a)  J  A.  &  E.  783.  (6)  10  B.  &  C.  W. 


nature  of  a  verdict.] 


Lou  AX 
and  another. 
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1838.       tion,  because  reputation  must  proceed  from  some  person 
Brisco      conversant  with  the  fact,  whereas  the  judgment  is  the  judg- 
v.        mcnt  of  the  Court.]    In  that  case  the  judgment  would  be 
and  another.  88     were  *n  rem'    Here  a  jury  are  brought  from  the  body 
of  the  county  of  York,  who  have  no  knowledge  whatever  on 
the  subject,  and  therefore  any  verdict  or  declaration  of 
their's  is  deprived  of  any  weight  which  it  would  be  en- 
titled to  if  they  had  any  personal  knowledge  of  the  matter. 
In  Rogers  v.  Wood  («),  where  a  document,  purporting  to 
be  the  decree  of  the  Lord  High  Treasurer  and  other  officers, 
was  sought  to  be  put  in  as  evidence  of  reputation,  Lord 
Tenierden  C.  J.,  in  giving  the  judgment  of  the  Court,  held 
it  to  be  inadmissible,  because  "  declarations  can  only  be 
evidence  when  made  by  those  who  have  personal  knowledge 
of  the  fact."    The  high  officers  who  formed  the  Court  in 
that  case  had  more  opportunity  of  informing  themselves 
of  the  facts  on  which  the  decree  proceeded  than  jurors 
summoned  from  the  county  at  large.    The  rule  as  to  what 
evidence  is  receivable  post  litem  motam,  has  been  modified 
since  the  case  of  Nicholh  v.  Parker  (ft),  where  the  declara- 
tions of  old  persons  were  received  as  to  the  boundary  be- 
tween two  manors,  although  the  boundary  was  in  dispute 
at  the  time.     In  Rex  v.  Cotton  (c)  and  the  case  of  The 
Berkeley  Peerage  (J),  a  different  rule  prevailed.    It  was 
there  held  that  lis  mota  did  not  meau  merely  the  commence- 
ment of  the  law  suit,  but  the  time  when  the  dispute  actually 
arose.    The  rule  laid  down  in  1  Phill.  on  Ev.  229,  (6th  ed.) 
is  as  follows : — "  If  declarations  are  made  on  a  subject  in 
dispute  after  the  commencement  of  a  suit,  or  after  a  contro- 
versy preparatory  to  one,  they  ought  not  to  be  received  in 
evidence."    Mr.  Phillips  adds,  that  the  same  rule  applies 
equally  to  depositions  relating  to  manorial  customs,  although 
if  a  different  custom  is  contested  in  two  different  suits,  as  in 
Freeman  v.Phillipps(e)f  the  depositions  in  the  former  are  not 


(a)  2  B.  &  Ad.  245. 
(6)  14  East,  331,  n. 
(c)  3  Camp.  444. 


(cQ  4  Camp.  401. 
(e)  4  M.  &  S.  486. 
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considered  as  made  post  litem  motam.  The  little  value  of 
evidence  of  reputation  was  very  forcibly  urged  by  Lord 
Ellenborough  C.  J.,  in  Weeks  v.  Sparke  (a),  but  it  amounts 
to  nothing  when  it  dates  after  controversies  have  sprung  up. 
It  may  be  said  that  the  commission  is  tendered  more  as  a 
verdict  qu&  reputation,  than  as  reputation.  But  there  is 
no  proof  that  the  verdict  was  ever  acquiesced  in ;  there  is 
no  judgment  or  decree  founded  on  it.  It  is  therefore  more 
like  a  verdict  on  a  feigned  issue.  The  rule  as  to  the  ad- 
missibility of  a  verdict  is  thus  laid  down  in  4  Bull.  N.  P. 
254 : — "  A  verdict  will  not  be  admitted  in  evidence  without 
likewise  producing  a  copy  of  the  judgment  founded  upon 
it,  because  it  may  happen  that  the  judgment  was  arrested  or 
a  new  trial  granted  ;  but  this  rule  does  not  hold  in  the  case 
of  a  verdict  on  an  issue  directed  out  of  the  Court  of  Chan- 
cery, because  it  is  not  usual  to  enter  up  judgment  in  such 
case ;  and  the  decree  of  the  Court  of  Chancery  is  equally 
proof  that  the  verdict  was  satisfactory  and  stands  in  force." 
That  passage  shews  the  decree  ought  to  have  been  pro- 
duced. Tooker  v.  The  Duke  of  Beaufort  (b),  on  the  autho- 
rity of  which  this  document  was  admitted,  is  very  loosely 
reported,  and  the  proceedings  there  appear  to  have  been 
final. 

Littledale  J .(c) — On  the  question  whether  this  com-  Second  point, 
mission  and  return  were  admissible  in  evidence,  the  case  of 
Tooker  v.  Duke  of  Beaufort (b),  on  the  authority  of  which 
the  learned  baron  admitted  it,  is  very  much  in  point.  It  is 
always  competent  to  the  Court  of  Chancery  to  issue  com- 
missions to  ascertain  the  boundaries  of  manors :  it  therefore 
must  also  be  competent  to  the  Duchy  Court  of  Lancaster, 
when  the  manors  are  within  that  duchy.  This  commission 
appears  to  have  been  so  issued;  and  an  inquisition  was 
thereupon  held  upon  it  by  the  sheriff  of  York  and  a  jury  of 
that  county.  It  is  true  that  it  does  not  appear  to  have  been 

(a)  1  M.  &  S.  679.  (c)  Lord  Denman  C.J.  was  ab- 

(6)  1  Burr,  146.  sent. 
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followed  up  by  any  decree  of  the  Ducby  Court,  which 
perhaps  ought  to  be  the  case  to  make  it  conclusive  between 
the  parties.  But  I  think  it  was  evidence  between  the  lords 
of  the  manors  of  Rishworth  and  Rochdale ;  and  if  evidence 
as  between  them,  it  was  also  evidence  between  the  lords  of 
Wakefield  and  Rochdale.  I  do  not  put  it  on  the  ground  of 
reputation  simply,  but  it  bears  this  analogy,  that  where  re- 
putation is  evidence,  a  verdict  is  admissible.  Now,  as  to 
boundaries  of  manors,  it  is  clear  that  reputation  is  admissi- 
ble ;  and  in  Reed  v.  Jackson  (a),  where  a  verdict  was  ad- 
mitted as  evidence  to  negative  a  right  of  way,  Lawrence  J. 
said, — "  Reputation  would  have  been  evidence  as  to  the 
right  of  way  in  this  case,  d  fortiori  therefore  the  finding  of 
twelve  men  upon  their  oath."  But  it  is  objected  that,  as  in 
the  analogous  case  of  reputation,  the  evidence  was  inadmis- 
sible, because  there  was  a  lis  mota,  which  induces  parties 
to  make  declarations  under  a  bias,  and  that  in  like  manner 
the  witnesses,  on  whose  testimony  the  verdict  is  founded, 
must  be  influenced.  This,  however,  was  not  a  case  in 
which  there  were  any  suits  or  lis  mota.  It  appears  from 
the  commission,  that  it  issued  in  order  to  prevent  any  thing 
of  the  kind  occurring.  I  therefore  think  that  it  was  admis- 
sible, on  an  issue  as  to  boundary  between  Rochdale  and 
Rishworth. 

If  then  the  boundary  between  these  two  manors  is  shewn 
to  be  a  natural  boundary,  and  a  question  arises  as  to  the 
boundary  of  one  of  these  manors  and  an  adjoining  one,  I 
think  the  evidence  was  admissible  to  enable  the  jury  to 
say  whether  a  continuation  of  that  natural  boundary,  proved 
to  exist  between  the  two  former,  is  not  the  boundary  also 
between  the  two  latter  manors.  On  any  question  whether 
a  piece  of  waste  land  belongs  to  the  adjoining  field,  evi- 
dence is  admissible  to  shew  what  has  been  done  all  along 
the  neighbouring  boundary  of  the  waste.  This  principle 
has  been  perhaps  extended  in  a  late  case  in  the  Common 
Pleas  (&);  but  it  clearly  operates  here  to  permit  the  following 

(a)  1  East,  355.  (6)  Doe  v.  Kemp,  7  Btng.  33$. 
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of  the  boundary  line  of  Rochdale;  and  whether  that  boun-  1838. 

dary  was  continued  on  in  the  same  line  as  indicated  by  a 

......  .    .  Briscc 

natural  division,  is  a  question  for  the  jury.  v. 


Patteson  J. — The  first  question  is,  whether  evidence 
was  receivable  as  to  the  boundary  between  Rishworth  and  First  P0,nL 
Rochdale.  The  admissibility  cannot  be  put  on  the  ground 
of  Rishworth  having  been  once  a  part  of  the  manor  of 
Wakefield,  because  the  evidence  applied  to  a  time  subse- 
quent to  the  subinfeudation.  But  it  was  in  evidence  that 
the  manor  of  Rishworth  abutted  on  Rochdale;  and  it  is 
difficult  to  say  on  what  ground  evidence  of  the  boundary  of 
Rochdale  in  that  direction  can  be  excluded.  The  question 
was  well  illustrated  by  the  iustance  of  a  perambulation ;  if 
that  had  been  attempted  to  be  shewn,  it  would  have  been 
competent  to  the  parties  to  prove  it,  by  commencing  at  any 
spot  of  the  boundary  of  Rochdale.  I  therefore  think  the 
plaintiff  was  at  liberty  to  commence  where  he  chose  with 
the  boundary  of  Rochdale,  continuing  it  up  to  the  locus  in 
quo. 

The  second  question  is  more  difficult ;  but  it  is  nearly  Second  point, 
impossible  to  distinguish  this  case  from  Tooker  v.  The  Duke 
of  Beaufort  (a).  It  is  difficult  to  say  that  this  commission 
was  admissible  as  reputation,  because  the  freeholders,  being 
drawn  at  large  from  the  county  of  York,  could  have  no  per- 
sonal knowledge  of  the  subject ;  but  that  objection  would 
apply  to  all  verdicts.  The  verdicts  are  not  by  themselves 
evidence  of  reputation ;  but  where  reputation  is  admissible 
in  evidence,  verdicts  are  also.  This  perhaps  cau  hardly  be 
taken  to  be  a  verdict  between  the  parties  interested,  but  I 
think  it  is  a  record  of  proceedings  of  such  a  public  nature 
as  makes  it  admissible,  on  the  authority  of  Tooker  v.  Duke 
of  Beaufort  (a). 

Coleridge  J. — I  am  of  the  same  opinion.    It  is  a  fal-  First  point, 
lacy  to  contend  that  because  the  issue  was  as  to  the  boun- 

(a)  1  Burr.  146. 
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dary  between  Rochdale  and  Wakefield, the  boundary  between 
Rochdale  and  Rishworth  could  not  come  in  question. 
Some  facts  are  tendered  with  a  view  of  proving  directly  the 
matter  in  issue;  others  as  ancillary  thereto;  but  any  ancil- 
lary facts  are  admissible  in  proof,  which  tend  to  prove  the 
main  issue.  In  a  late  case  in  this  Court,  the  issue  was  as 
to  the  boundary  of  a  tenement;  but  when  it  was  proved 
that  the  boundary  in  question  was  identical  with  the  boun- 
dary of  a  hamlet,  we  held  that  reputation  as  to  the  latter 
was  receivable  (a).  So  in  this  case,  if  light  could  be  thrown 
on  the  question  as  to  boundary  between  Rochdale  and 
Wakefield,  by  shewing  what  the  boundary  was  between 
Rochdale  and  Rishworth,  it  would  be  admissible.  Many 
cases  may  be  put,  in  which  the  greatest  assistance  would  be 
obtained  from  such  evidence.  Suppose  an  arm  of  the  sea 
divided  the  manors  of  A.  and  B.,  and  the  boundary  between 
A.  and  C,  an  adjoining  manor  to  B.,  were  in  question, — if  it 
were  shewn  that  the  same  arm  of  the  sea  continued  between 
A.  and  C,  it  might  render  it  in  the  highest  degree  improba- 
ble that  any  other  boundary  existed.  So  also  in  the  present 
case,  the  direction  of  natural  boundary  along  the  ridge  of 
hills,  might  afford  the  jury  the  strongest  reason  for  sup- 
posing that  it  separated  Rochdale  from  Wakefield  as  well 
as  from  Rishworth. 

Assuming  then  the  first  point,  that  it  was  competent  to 
prove  the  collateral  fact  as  to  the  boundary  between  Roch- 
dale and  Rishworth,  was  the  evidence  to  prove  that  fact 
rightly  admitted  ?  The  document  tendered  was  a  commis- 
sion issuing  from  the  Duchy  Court  of  Lancaster.  There 
can  be  no  doubt  that  reputation  is  admissible  to  prove  the 
boundaries  of  manors,  and  that  verdicts  are  evidence  where 
reputation  is  admissible.  This  observation  disposes  of 
Doe  v.  Earl  of  Derby  (Jb)9  for  in  all  cases  of  tolls,  highways, 
customs,  &c,  where  verdicts  are  admissible,  the  verdicts 
have  been  between  third  parties,  and  no  question  of  recipro- 


(«)  Thamat  v.  Jenkint,  1  N.  &  (b)  1  A.  &  E.  783. 
P.  587. 
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city  could  arise.  The  objection  made  of  there  having  been 
no  decree,  would  apply  if  the  verdict  had  been  put  in  as 
conclusive  between  the  parties,  but  it  is  only  put  in  as  a 
verdict  in  a  case  where  reputation  is  admissible.  The  re- 
maining question  is, — does  it  amount  to  a  verdict,  or  is  it 
only  the  unauthorized  declaration  of  a  number  of  men 
having  no  jurisdiction  on  the  subject?  When  I  look  at  the 
terms  of  the  commission,  and  the  power  which  the  Court  of 
Chancery  has  to  issue  these  commissions,  I  think  it  must 
be  taken  as  the  proceedings  of  a  court  having  competent 
jurisdiction  over  the  subject-matter ;  and  if  so,  it  was  re- 
ceivable as  relevant  to  the  issue,  and  as  a  verdict  in  a  case 
where  reputation  is  receivable. 

Rule  discharged. 
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Rout  ledge  v.  Ramsay.  Saturday 

May  5th. 

ASSUMPSIT  on  a  promissory  note  for  goods  sold  aud  Thedefend- 
delivered,  and  on  an  account  stated.     Pleas  :  1 .  Statute  of  cation  for  pay- 
Limitations  ;  2.  Payment  in  accord  and  satisfaction.  At  the  landed 
trial  at  the  Cumberland  Summer  Assizes,  1836,  before  Cole*  over  to  the 
ridge  J.,  the  plaintiff  put  in  a  promissory  note  of  the  de-  ^"book**" 
fendant  for  40/.  dated  7th  January,  1828,  and  relied  upon  jJ?bt,,fUe  tt° 
the  following  acknowledgment  to  take  the  case  out  of  the  the  following 

3tatute,  which  acknowledg- 
ment in  writ- 

[After  enumerating  debts  due  from  persons  named  to  the  |j|:^Vggi?e 
defendant,  amounting  to  All.  14s.  7</.]  concluded  thus:     counts  to  you; 
"  Mr.  Jos.  Routledge. — I  give  the  above  accounts  to  rolfect  ™  era, 

you,  so  you  must  collect  them  and  pay  yourself,  and  you  ftndyou  and 

•it  .i  r  »  »      me  w,,l  be 

and  me  will  be  clear.  John  Ramsay.      clear:"— Held, 

that  this  was 

It  was  contended  for  the  defendant,  that  this  was  only  a  no  bar  to  the 
conditional  acknowledgment,  and  therefore  not  sufficient  mUa"ionsf  fbr 

though  an  ac- 
knowledgment of  the  debt,  no  general  promise  to  pay  could  be  inferred  from  it,  but 
merely  a  promise  to  pay  in  one  particular  manner. 

Scmble.  Per  Patteson  J. — A  promise  to  pay  may  be  inferred  from  a  general  acknow- 
ledgment. 

VOL.  III.  Y 


CASES  IN  THE  QUEERS  BENCH, 

to  support  the  issue  on  the  first  plea.  The  learned  judge 
reserved  the  point,  and  a  verdict  was  found  for  the  plaintiff. 

TP.  H.  Watson  having  obtained  a  rule  nisi  for  a  nonsuit 
in  the  ensuing  Michaelmas  term,  on  the  authority  of  Whippy 
v.  Hillary  (a), 

Knowles  now  shewed  cause.  The  question  is,  whether 
the  letter  of  the  defendant  was  not  an  unconditional  acknow- 
ledgment of  the  debt.  The  rule  of  law  is,  that  when  a 
debt  is  established  against  the  defendant,  any  general  evi- 
dence of  an  acknowledgment  of  a  debt  is  sufficient  to  bar 
the  statute.  In  Baillie  v.  Lord  Inchiquin  {b\  Lord  Kent/on 
held  the  following  letter  of  a  defendant,  in  answer  to  an 
application  for  payment,  to  be  a  sufficient  acknowledgment : 

"  I  received  your  letter,  and  beg  to  refer  you  to  my 
trustee,  Mr.  H.  Wall,  of  Paper  Buildings,  on  this  compli- 
cated business.  I  should  be  glad  to  be  informed  how  you 
have  settled  it  with  Lord  Corft." 

The  principle  of  that  decision  is,  that  when  there  is  a  ge- 
neral acknowledgment  of  the  debt,  the  law  implies  a  pro- 
mise to  pay.  If  in  the  acknowledgment  there  is  only  a 
conditional  promise  to  pay,  then  another  rule  prevails,  viz. 
that  there  is  no  room  for  inferring  a  general  promise,  where 
the  parties  have  themselves  expressed  a  conditional  one,  on 
the  principle  of  expressum  cessare  facit  taciturn.  This  was  the 
ground  of  the  decision  in  Tanner  v.  Smart  (c).  The  present 
case  is  clearly  a  general  acknowledgment,  with  no  condition 
annexed  or  implied.  The  defendant  hands  over  his  book 
debts  to  the  plaintiff,  and  tells  him  to  pay  himself,  which  is 
equivalent  to  saying  "  there  is  so  much  money  of  mine 
lying  at  the  bankers,  and  here  is  an  authority  to  draw  it  out/' 
It  cannot  be  contended  that  the  latter  case  is  a  conditional 
acknowledgment,  but  wherein  does  it  differ  from  the  pre- 
sent ?  Whippy  v.  Hillary  (a),  which  was  cited  for  the  rule 
nisi,  has  no  analogy  with  the  present  case.  The  acknow- 
ledgment there  did  not  make  the  defendant  chargeable,  but 

(a)  3  B.  &  Ad.  399.  (c)  <2  M.  &  It.  96;  6  B.  &  C. 

(6)  1  Esp.  435.  C03. 
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the  trustee,  to  whom  it  referred  for  payment.  In  this  case,  18G8. 
no  other  person  than  the  defendant  is  referred  to,  and  the 
whole  effect  of  the  letter  is  to  acknowledge  the  debt  gene-  Vt 
rally,  and  to  designate  a  fund  out  of  which  it  may  be  paid.  Ramsav, 
It  would  be  a  very  forced  construction  in  favour  of  the  de- 
fendant, and  of  debtors,  to  say,  that  he  only  agreed  to  pay,  if 
the  plaintiff  collected  the  debts.  In  Dodson  v.  Mackay  (a), 
where  there  was  a  general  acknowledgment  of  the  debt,  but 
a  term  referring  to  a  contingency  for  payment,  this  Court  held, 
that  it  was  not  a  conditional  acknowledgment,  although  the 
Court  granted  a  rule  on  another  point.  [Lord  Denman  C.  J. 
We  granted  a  rule  for  the  purpose  of  considering  Dickinson 
v.  Hatfield  (b),  in  which  Lord  Tenterden  C.  J.  held,  that  a 
general  acknowledgment,  without  specifying  the  amount  of 
the  debt,  is  not  sufficient.  The  rule  was  not  afterwards 
brought  on;  but  in  the  subsequent  case  of  Lechmere  v. 
Fletcher  (c),  it  was  decided  that  the  amount  might  be  sup- 
plied by  parol  evidence.]  In  Dabbs  v.  Humphries  (d)  the 
question  of  a  conditional  acknowledgment  was  discussed, 
and  though  the  case  is  not  quite  in  point,  it  serves  to  shew 
that  it  is  not  because  an  acknowledgment  refers  to  a  parti- 
cular mode  of  payment,  that  it  is  to  be  held  conditional. 

W.  H.  Watson  contrd,  was  not  called  upon  by  the  Court. 

Lord  Denman  C.  J. — Whippy  v.  Hillary  (e)  is  expressly 
in  point  here.  In  all  the  cases  of  this  kind  there  has  been 
an  acknowledgment  of  the  debt,  and  the  question  has  been, 
whether  such  an  acknowledgment  amounts  to  a  promise  to 
pay.  In  this  case  the  defendant  makes  no  such  promise, 
but  hands  the  plaintiff  over  a  parcel  of  debts,  which  he  says 
will  make  him  clear.  That  clearly  is  only  an  offer  to  pay 
in  a  particular  manner.  With  regard  to  Baillie  v.  Lord 
bichiquin  (/),  where  the  defendant's  letter  referring  for  pay- 
ment to  his  trustee,  was  held  a  sufficient  acknowledgment, 

(a)  4  N.  &  M.  327.  (d)  10  Bing.  446. 

(6)  5  C.  &  P.  46.  (<?)  3  B.  &  Ad.  399. 

(c)  1  C.  &  M.  693.  \f)  1  Esp.  433, 
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it  must  be  taken  to  be  expressly  overruled  by  Whippy  v. 
Hillary  {a). 

Little  dale  J. — I  am  of  the  same  opinion.  This  letter, 
no  doubt,  is  so  far  an  acknowledgment,  that  it  does  not  deny 
the  debt — but  it  is  not  every  acknowledgment  that  amounts 
to  a  promise.  All  that  the  letter  does  is  to  admit  the  debt, 
and  to  state  "  you  may  pay  yourself  out  of  these  accounts, 
if  you  can  ?" 

Patteson  J. — I  do  not  mean  to  say  that  a  general 
acknowledgment  of  a  debt,  without  more,  may  not  raise  a 
promise  to  pay  now,  as  it  did  before  the  late  statute  (ft). 
But  whenever  any  thing  more  is  added  to  the  acknowledg- 
ment, it  must  be  taken  into  consideration.  More  is  added 
here,  and  on  examination  it  clearly  appears  that  the  defend- 
ant only  intended  to  pay  the  debt  out  of  the  accounts  he 
handed  over,  and  not  to  make  himself  generally  chargeable: 
it  is  therefore  quite  within  Whippy  v.  Hillary  (a).  I  am  not 
aware  whether,  in  that  case,  Baillie  v.  Lord  Inchiquin  (r) 
was  brought  before  the  notice  of  the  Court,  but  it  must  be 
recollected,  that  Baillie  v.  Lord  Inchiquin  was  before  Lord 
Tenterden's  act. 

Coleridge  J. — It  must  be  admitted,  that  an  acknow- 
ledgment of  a  debt  does  not  amount  to  a  promise  to  pay, 
but  is  only  evidence  from  which  it  may  be  inferred.  The 
whole  acknowledgment,  therefore,  must  be  looked  at,  and 
this  brings  the  case  within  Whippy  v.  Hillary  (a).  There 
the  defendant  referred  for  payment  to  the  trustee,  in  whose 
hands  his  affairs  were  placed ;  in  this  case  the  defendant 
handed  over  certain  accounts,  out  of  which  the  plaintiff  was 
to  pay  himself,  but  it  is  evident  that  in  neither  instance 
did  the  defendant  intend  to  charge  himself  generally. 

Rule  absolute. 

(a)  3  B.  &  Ad.  399,  (c)  i  Esp.  435. 

(6)  9  Geo.  4,  c.  14. 
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The  Queen  v.  Tokk,  Clerk,  and  another.  Monday, 

9  May  7  th. 

E.  PERRY,  in  Hilary  term  last,  had  obtained  a  rule,  An  order  of 

,,.  i      •  i.     i  i  i  •  two  justices  of 

calling  upon  the  defendants  to  shew  cause  why  a  certiorari  tho  county  of 

should  not  be  granted  to  remove  the  following  order  into      a/ter  rc'c,t" 

°  °  ing  that  upon 

this  Court :  application  by 

«  County  of  Kent,  1    The  order  of  the  Rev.  Nicholas  Toke,  Clerk,  ^ensa^d 

to  wit.         >  and  George  Edward  Sayer,  Esq.,  two  of  her  overseers  of 

Majesty *s  justices  of  the  peace  in  and  for  the  said  county,  one  whereof  the  parish  of 

is  of  the  quorum,  made  at  a  petty  sessions  held  at  &c,  in  the  said  county,        in  the 

on  Saturday,  the  2d  dav  of  December,  a.d.  1837.  Upon  an  application  ?0,{,nty  °  ' 

. ,  .     ,     ,     ,       ,      t0  nave  an 

to  ut  the  said  justices,  at  the  said  petty  sessions,  by  the  churchwardens  order  made  on 

and  overseers  of  the  poor  of  the  parish  of  Mersham,  in  the  county  of  T.  G.,  of  the 
Kent,  to  have  an  order  made  on  Thomas  Gilbert,  of  the  parish  of  parish  of  M., 
Mersham,  in  the  said  county,  woolsorter,  for  him  to  maintain  his  father,  J^^Jj*  8 
James  Gilbert,  who  is  poor  and  unable  to  work,  so  as  to  maintain  and  maintain  his 
support  himself,  and  chargeable  to  the  said  parish  of  Mersham,  he  the  father;  and 
said  Thomas  Gilbert  being  a  person  of  sufficient  ability  to  maintain  and  that  the  said 
provide  for  his  said  father;  and  the  said  Thomas  Gilbert  having  been  ^'  ®'  niMj .aP~ 
duly  summoned  to  appear  before  us  the  said  justices,  at  the  said  petty  jjcnle(]  t),Qt 
sessions,  to  the  end  that  we  might  examine  into  the  case  and  circum-  the  father  was 
stances  of  the  premises,  and  now  appearing  before  us  the  said  justices,  unable  to  sup- 
in  pursuance  of  the  said  summons,  he  has  not  shewn  why  such  order  P°J  ^"J8^* 
should  not  be  made;  and  wc  having  heard  the  parties  so  complaining,  JjJ!^  j^q  ^m 
and  duly  considering  the  circumstances  of  the  said  complaint,  as  well  a  person  of 
as  the  want  of  any  adequate  defence  on  the  part  of  the  said  Thomas  sufficient  abt- 
Gilbert,  do  adjudge  and  determine  that  the  said  James  Gilbert  is  poor  lity  &c.,  and 
and  unable  to  work,  so  as  to  maintain  and  support  himself, and  actually  ^to^JJjc^* 
chargeable  to  the  said  parish  of  Mersham;  and  that  the  said  Thomas  tjmt  «  tnc  gQ^ 
Gilbert  is  a  person  of  sufficient  ability  to  maintain  and  provide  for  his  T.  G."  should 
said  father,  and  therefore  we  order  that  the  said  Thomas  Gilbert  shall  pay  a  weekly 
and  do  forthwith,  upon  notice  of  this  our  order,  pay,  or  cause  to  be  '"^p^^J 
paid,  to  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  ^  Coleridge 
of  Mersham  for  the  time  being,  or  to  some  or  one  of  them,  weekly,  js>  (Littledule 
from  this  present  time,  the  sum  of  two  shillings  and  sixpence,  for  and  J.  dubitante) 
towards  the  sustentation,  relief,  maintenance  and  support  of  the  said  that  it  suffi- 
James  Gilbert ,  for  and  during  so  long  lime  as  the  said  James  Gilbert  ^^^i^q" 
shall  be  chargeable  to  the  said  parish  of  Mersham,  or  until  the  said  was  dwelling" 
Thomas  Gilbert  shall  be  legally  directed  to  the  contrary."  within  the 

jurisdiction  of 
the  justices,  as 

Deedes  now  shewed  cause.    This  is  an  order  of  justices,  the  words  "  of 

the  parish  of 

M.,"  used  by  the  churchwardens,  signified  that  he  dwelt  there,  and  the  justices  had 
adopted  those  words,  and  so  adjudicated  that  be  there  dwelt,  by  making  their  order 
upon  « the  said  T.  G" 
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1838.  made  under  the  59  Geo.  3,  c.  12,  s.  2(5,  which  is  an  extension 

fj^^^  °f  t',e  powers,  given  by  43  Eliz.  c.  2,  s.  7  to  justices  at  their 

v,  general  quarter  sessions,  to  justices  in  petty  sessions.  The 

jTok^u  43  Eliz.  c.  2,  enacts  that  the  parents  or  children  of  poor 
and  another.  7  r  .  r 

persons,  unable  to  work,  being  of  sufficient  ability,  "  shall 
at  their  own  charges  relieve  and  maintain  every  such  poor 
person,  in  that  manner,  and  according  to  that  rate,  as  by  the 
justices  of  the  peace  of  that  county,  where  such  sufficient 
persons  dwell,  shall  be  assessed."  The  principal  objection 
relied  upon  against  this  order  is,  that  it  does  not  appear  that 
Thomas  Gilbert,  upon  whom  it  is  made,  dwells  within  the 
jurisdiction  of  the  justices.  But  this  is  an  order,  and  not 
a  conviction,  and  the  rule  is,  that  every  intendment  will 
be  made  in  favour  of  an  order;  Rex  v.  J3issex(a)9  Hex  v. 
Middle  hurst(b),  and  Rex  v.  Lloyd  (c).  Thomas  Gilbert  is 
stated  to  be  of  the  parish  of  Mersham,  in  the  county  of 
Kent;  the  word  "of"  in  its  ordinary  sense  would  signify 
that  he  is  there  resident.  In  affidavits,  where  the  residence 
of  the  deponent  is  required  to  be  given,  "  of"  is  the  term 
used  to  denote  residence  (d).  [Coleridge  J.  Supposing  that 
the  description  "  of  Mersham"  denotes  dwelling  there,  the 
order  contains  no  adjudication  that  he  dwells  there.]  That 
is  not  necessary,  if  it  appear  in  any  part  of  the  order  that 
the  case  is  within  the  jurisdiction  of  the  justices.  In  order 
to  give  justices  jurisdiction  under  the  old  law,  to  make  an 
order  in  bastardy,  it  was  necessary  that  it  should  appear 
where  the  child  was  born ;  but  in  Rex  v.  Fox,  which  was 
cited  by  Lord  Kenyon  C.  J.,  in  Rex  v.  Price  (e)9  it  was 
held  that  the  place  of  birth  need  not  be  contained  in  the 
adjudication,  and  that  an  order  in  these  terms  sufficiently 
shewed  where  the  child  was  born :  "  The  order  of  us  L.  and 
D.9  two  justices  &c,  residing  near  to  the  parish  of  H.,  con- 

(a)  1  Burn's  Just.  Distress,  8.  V.  tion  of  every  person  who  shall  make 

(6)  1  Burr.  309.  affidavit  in  Court  here,  shall  be  in- 

(c)  2Str.  996.  serted  in  such  affidavit."  See  Rule 

(d)  By  the  rule  of  Mich.  15  Hil.  Q  Witt.  4,  no.  5;  and  Vaiuier 
Car.  2, "  it  is  ordered  that  the  true  v.  Alderson,  3M.  &  Sel.  165. 
place  of  abode,  and  the  true  addi-  (e)  6  T.  R.  147. 
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certiing  a  bastard  child  of  E.  G.,  born  in  the  said  parish  of 
H."  [Coleridge  J.  That  order  sets  out  the  words  of  the 
justices  themselves.]  So  it  is  submitted  does  the  order  here. 
[Coleridge  J.  Suppose  that  there  was  no  adjudication  that 
the  pauper  was  unable  to  work,  and  that  that  fact  only  ap- 
peared from  the  recital,  do  you  contend  that  the  order  would 
be  sufficient]  It  is  submitted  that  it  would,  if  the  fact 
appears  on  the  face  of  the  order.  The  case  of  Rex  v. 
Woodford  (a)  was  cited,  when  this  rule  was  obtained,  to 
shew  that  the  person  on  whom  the  order  was  made  must 
dwell  within  the  jurisdiction  of  the  justices.  In  that  case 
the  order  was  held  bad,  but  the  form  of  it  does  not  appear 
from  the  report.  In  The  King  v.  Reeve  (b),  which  was  also 
cited,  no  form  of  order  appears.  It  appears  by  the  prece- 
dents in  the  books  (c),  that  the  form  of  order  in  this  case  has 
been  used  for  a  long  period  of  years. 

JE.  Perry,  contra.  Two  points  are  relied  upon — 1st 
That  the  order  should  adjudicate  that  Gilbert  dwelt  within 
the  jurisdiction  of  the  justices;  and  2d.  That  it  does  not 
appear  in  any  part  of  the  order  that  Gilbert  did  dwell  within 
the  county. 

I.  The  case  of  Rex  v.  Fox  (d)}  which  has  been  cited  for 
the  first  point,  is  distinguishable.  The  language  of  the 
order  there  reciting  that  the  child  was  born  in  the  parish  of 
H.,  is  the  language  of  the  justices;  in  the  present  order, 
the  description  of  Gilbert  is  a  mere  recital  of  the  application 
of  the  churchwardens.  The  order,  too,  in  Rex  v.  Fox  (d), 
was  an  order  in  bastardy,  as  to  which  there  has  always  been 
a  greater  laxity  than  as  to  other  orders,  of  which  Rex  v. 
Venables(e)  is  an  example,  where  it  was  held  that  it  need 
not  appear  on  the  face  of  the  order  that  the  defendant  had 
been  summoned.  Dai/  v.  King(f)  appears  to  be  an  ex- 
press authority  that  the  recital  of  a  fact  which  is  necessary 

(a)  1  Const'3  Botr,  pi.  460.  (d)  Cited  in  6  T.  It.  148. 

(6)  2  Bulstr.  344.  («)  2  Lord  Raym.  1405; 

(c)  1  Chitty's  Burns  J.  P.  985.  . (/)  5  A.  &  E.  359; 
(28th  ed.) 
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to  gi*e  jurisdiction  i*  Dot  *ufficieiit,  bot  that  it  should  be 
stated  iu  the  adju4icatk<u.  It  has  been  said,  that  not  even 
the  fact  of  the  pauper  being  unable  to  work  need  be  stated 
in  the  adjudication,  but  Rex  v.  Pemmo+cr  \q)  is  a  direct  au- 
thority to  the  contrary. 

II.  But  supposing  it  to  be  unnecessary  m  this  case  for  the 
fact  to  be  so  stated,  Gilbert**  dwelling  in  the  county  does  not 
appear  in  the  order  at  all.  It  is  not  true  that  every  inteudnient 
is  to  be  made  in  favour  of  an  order.  The  correct  rule  to  be 
drawn  from  the  cases  is,  that  where  the  jurisdiction  of  the  jus- 
tices appears  on  the  face  of  the  order,  the  Court  will  put  a  libe- 
ral construction  on  the  terms  in  which  the  order  is  couched. 
No  case  is  to  be  found  in  which  intendment  has  been  made 
of  a  fact  necessary  to  give  jurisdiction.  On  this  order  it 
was  necessary  that  Gilbert's  dwelling  within  the  county 

should  appear  distinctly.    But  to  describe  a  person  of  

does  not  denote  distinctly  that  he  resides  at  ,  either  iu 

colloquial  or  legal  language.    In  indictments,  of  , 

docs  not  mean  residence;  in  writs  of  summons  it  does  not 
mean  residence,  properly  so  called,  for  if  a  person  be  de- 
scribed in  the  writ  as  of  ,  setting  out  his  office  or 

place  of  business,  which  may  be  distinct  from  his  residence, 
is  sufficient  (6).  If  of  denotes  residence  m  affi- 
davits, it  is  because  the  statute  requires  the  residence  of  a 
deponent  to  be  stated,  and  the  party  adopts  that  form  of 
lauguage  to  describe  his  residence,  but  neither  in  affidavits 
nor  in  writs  of  summons  is  the  dwelling  required  under  this 
statute  necessary  to  be  shewn.  It  is  not  denied  that  the 
expression  "of  such  a  place,"  may  mean  residing  there;  but 
it  has  various  other  meanings,  and  the  fact  which  gives 
jurisdiction  to  justices,  ought  not  to  be  stated  ambiguously. 
The  King  v.  Reeve  (c)  is  a  distinct  authority  on  the  subject. 
There,  a  party  who  resided  at  Eye,  in  Suffolk,  had  come 
up  to  London  for  a  few  days,  on  business,  and  whilst  in 
London  he  refused  to  obey  an  order  made  upon  him  by 

(a)  1  Const's  Bolt,  365,  pi.  459.       (c)  8  Bulstr.  344. 

(b)  See  YardUy  v.  Jones,  4  Dow, 
P.C.45. 
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the  Middlesex  magistrates  to  maintain  his  grandchild;  the 
Court  held  that  the  Suffolk  sessions  only  had  jurisdiction  in 
the  matter.  The  order  in  that  case  is  not  set  out,  but  if  the 
party  were  described  as  of  the  place  where  he  was  lodging, 
within  the  jurisdiction  of  the  Middlesex  justices,  as  he  might 
well  be,  the  decision  shews  that  such  an  order  is  bad,  be- 
cause jurisdiction  does  not  arise  by  a  party  residing  for  a 
day  or  two  within  the  county.  If  then  the  term  "  of  such 
a  place"  be  a  good  description  of  a  person,  being  there  for  a 
day,  or  of  his  being  connected  with  it  by  his  place  of  busi- 
ness, or  by  his  birth,  or  by  any  other  relation,  how  can  the 
Court  shut  their  eyes  to  all  these  meanings,  and  say  that 
in  this  order  it  means  residetice  only.  Where  intendments 
have  been  made  in  favour  of  orders,  there  has  never  been 
any  doubt  as  to  the  fact  intended,  but  what  is  there  to 
induce  the  Court  to  believe  that  Thomas  Gilbert  had  any 
thing  more  than  a  warehouse  at  Mersham  ? 

Littlebale  J.  (a) —  In  Corny  ni  Digest,  Abatement, 
(F  25),  many  cases  are  given,  in  which  the  word  "  of"  may 
be  used  to  signify  a  person's  addition  of  place,  although  it 
would  not  necessarily  denote  that  he  resided  there.  This 
order  was  made  under  the  59  Geo.  3,  c.  12,  s.  26,  which 
extends  to  justices  at  petty  sessions  the  jurisdiction  given, 
by  the  aforesaid  statute  of  Elizabeth,  to  them  at  quarter  ses- 
sions. Jurisdiction  is  given  to  two  or  more  justices  of  the 
peace,  "  for  the  county  or  jurisdiction  in  which  such  suffi- 
cient persou  shall  dwell and  the  objection  to  this  order 
is,  that  it  does  not  sufficiently  appear  that  the  party  on 
whom  it  is  made  was  dwelling  within  the  county,  so  as  to 
give  the  justices  jurisdiction.  I  confess  I  have  doubts  whe- 
ther this  objection  is  not  good,  but  my  brothers  are  against 
the  objection,  and  my  doubts  are  not  strong  enough  to  in- 
duce me  to  dissent  from  their  opinion.  Complaint  is  made 
to  the  justices  against  "  T.  G.  of  Mersham,  &c."  and  they 
make  an  order  upon  the  said  T.  G.,  and  if  the  justices 

(a)  Lord  Denman  C.J.  was  at  the  Privy  Council. 


The  Queen 
v. 
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1838.  thereby  adopt  the  description  given  to  T.  G.  by  the  com- 
plaining parties,  it  may  be  taken  that  there  is  an  adjudication 
that  T.  G.  was  dwelling  within  the  county;  although  I 

To ee  should  say  the  word  "  said"  perhaps  goes  no  farther  than  to 
and  another.  r       r  o  f  _ 

make  out  the  identity  of  the  party.    In  2  Nolans  Poor 

Law  (a),  it  is  said,  that  the  order  of  maintenance  must  state 
that  the  person  upon  whom  it  is  made  lives  within  the  juris- 
diction of  the  justices  who  make  it,  and  Rex  v.  Woodford(b) 
is  cited  as  an  authority.  In  that  case  the  order  was  bad, 
but  the  form  of  it  is  not  given.  Altogether  1  must  own 
I  am  not  without  doubt  on  this  question. 

Patteson  J. — I  had  some  doubt  during  the  argument, 
but  am  now  satisfied  that  this  order  is  good.  Although  the 
word  "of"  has  various  significations,  it  is  very  commonly 
used  to  signify  a  person's  dwelling-place.  Then  the  word 
"  of"  having  this  meaning,  are  we  to  take  it  as  having  been 
used  by  the  justices,  or  merely  by  the  churchwardens?  If 
it  is  used  by  the  churchwardens  only,  then  we  must  be 
driven  to  intendment,  which  I  would  rather  avoid,  to  sup- 
port this  order.  But  I  am  of  opinion,  without  any  intend- 
ment whatever,  that  the  justices  themselves  may  be  con- 
sidered to  have  adopted  the  description  given  by  the  church- 
wardens of  the  party  on  whom  they  make  the  order. 

Coleridge  J.— I  think  that  the  rule  of  construction 
stated  by  Mr.  Perry  is  correct,  and  that,  whether  in  the  case 
of  orders  or  convictions,  it  is  the  duty  of  this  Court  to  see 
that  the  justices  do  not  act  without  jurisdiction.  But  when 
ouce  their  jurisdiction  appears,  the  language  in  which  facts 
are  stated  by  them  should  be  construed  fairly  and  candidly, 
and  supported  by  reasonable  intendment.  Here  the  ques- 
tion is,  with  reference  to  their  jurisdiction,  whether  the  word 
"  of"  sufficiently  iudicates  the  place  of  the  party's  abode, 
on  whom  they  have  made  their  order ;  I  think  it  does.  The 


(a)  C.  SO,  f.  4,  p.  26*4,  (4th  ed.)  (6)  1  Const*  Bott,  pi.  460. 
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word  then  being  sufficient  in  itself,  have  the  justices  em-  1838. 

ployed  it  ?    On  reading  through  the  order,  I  think  it  appears 

that  they  have  adopted,  as  their  own,  the  word  used  in  the  first 

instance  by  the  churchwardens,  and  have  in  fact  adjudicated  ,ToKE1 

.  ^  r *.  and  another, 

upon  T.  G.'s  resideuce.    The  case  of  Day  v.  King  (a)  is 

distinguishable.  The  order  in  that  case  set  forth  the  evi- 
dence of  a  number  of  facts,  the  existence  of  which  was 
necessary  in  order  to  give  the  justices  jurisdiction,  but  the 
adjudication  did  not  decide  that  they  had  any  existence. 

Rule  discharged  (6). 

Deedes  then  applied  for  costs  of  the  rule,  being  as  against 
magistrates. 

Sed  per  Curiam. — No,  it  is  a  very  slovenly  order. 

(a)  5  Ad.  &  £1.  359.       (6)  See  Rex  v.  Cornish,  4  B.  &  Ad.  498. 


Mary  Lant  v.  Peace.  Tuesday, 

May  Qth. 

Covenant  on  an  indenture  of  mortgage  dated  5th  An  instrument 
April,  1837.    At  the  trial  at  the  last  Warwick  assizes,  be-  ^her^cu-11 
fore  Par k  J.,  the  deed  on  which  the  action  was  brought  rityforasum, 
recited  the  transfer  of  an  original  mortgage  for  400/.  from  ^  valorem  * 
one  Weaman  Lant  to  the  plaintiff,  the  original  mortgage  du5? has  heen 

...  jiii*.         .       ,  Pa,°> and  a,so 

having  been  executed  by  the  defendant  and  another  person  as  a  security 

to  Weaman  Lant  for  that  sum,  and  that  the  plaintiff  had  ^^"ai^"um 

agreed  to  advance  to  the  defendant  the  further  sum  of  1000/.,  advanced,  is 

to  secure  which,  and  for  further  securing  the  said  sum  of  froman^ 

400/.,  the  defendant  mortgaged  certain  premises,  different  duty  with  re- 

from  the  premises  conveyed  in  the  mortgage  of  the  400/.  raUon\s^°fur- 

Tbis  deed  of  1837  was  stamped  with  the  following  stamps :  ^edre9re^rity 

The  1st  skin,  51.,  as  ad  valorem  duty  for  1000/.,  and         Geo.  3,  c.  184, 

Also  a  1/.  15«.  in  respect  of  the  deed  operating  as  a  fur-  a^ortgage  " 

ther  security  for  the  400/.  than  the  ad 

valorem  duty. 
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The  2nd,  3rd  and  4th  skins  had  each  a  1/.  stamp. 

The  original  mortgage  deed  for  400/.  aud  assignment, 
properly  stamped,  were  also  produced. 

At  the  trial  it  was  discovered,  that  the  deed  on  which  the 
action  was  brought  contained  too  many  words  for  the 
stamps  impressed  upon  it.  The  plaintiff,  however,  con- 
tended that  the  deed-stamp  of  1/.  15s.  was  unnecessary,  and 
that  it  might  be  applied  to  make  up  the  deficiency  in  the 
other  stamps.  The  learned  judge  directed  a  verdict  for  the 
plaintiff,  with  permission  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Whitehursty  on  a  former  day  in  this  term  (May  8th),  ob- 
tained a  rule  nisi  accordingly. 

Humfrey  now  shewed  cause.  The  question  is,  whether 
the  1/.  155.  stamp,  which  was  unnecessarily  affixed  to  this 
deed,  as  a  deed-stamp  on  the  additional  security  for  400/. 
may  not  be  applied  so  as  to  cover  the  number  of  words 
in  the  deed.  By  the  55  Geo.  3,c.  184,  sched.  part  I.  tit. 
Mortgage,  a  mortgage-deed  requires  an  ad  valorem  duty, 
according  to  the  sum  of  money  which  it  is  intended  to  se- 
cure, which  in  this  case  would  be  1400/.,  but  the  schedule 
exempts  from  the  ad  valorem  duty  "  any  deed  or  other  in- 
strument made  as  an  additional  or  further  security  for  any 
sum  of  money,"  .  .  "  already  secured  by  any  deed  which 
shall  have  paid  the  ad  valorem  duty  hereby  charged,"  .  .  . 
"  but  if  any  further  sum  of  money  shall  be  added  to  the 
principal  sum  already  secured,  the  said  ad  valorem  duty 
shall  be  charged  in  respect  of  such  further  sum."  As  the 
ad  valorem  duty  had  been  paid  on  the  400/.,  that  stamp  was 
ouly  required  in  respect  of  the  1000/.,  and  as  the  1/.  155. 
stamp,  which  was  erroneously  fixed,  is  of  the  same  denomi- 
nation, it  may  be  applied  as  a  progressive  duty  to  cover  the 
total  number  of  words  in  the  deed.  The  intention  of  the 
act  was  not  to  impose  a  duty  on  the  security,  but  only  on 
the  sum  actually  advanced,  and  that  duty  has  been  paid  in 
the  present  case,  ft  may  be  said,  that  a  deed-stamp  is 
required  in  respect  of  the  400/.,  but  no  provision  in  the 
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Stamp  Act  imposes  such  a  stamp  in  a  case  like  the  present. 
Where  a  deed  operates  as  a  further  security  for  a  sum  ad- 
vanced, and  a  further  sum  is  advanced,  an  ad  valorem  duty 
is  required  only  in  respect  of  the  further  sum,  it  not  being 
intended  that  the  ad  valorem  duty  should  be  paid  twice. 
This  is  elucidated  by  the  3  Geo.  4,  c.  1 17,  with  respect  to 
the  stamp  on  transfers,  it  having  been  found  that  by  the 
55  Geo.  3,  c.  184,  a  1/.  15s.  stamp  was  required  on  a 
simple  transfer  of  a  mortgage,  where  no  further  sum  was 
advanced;  but  where  a  further  sum  was  advanced,  then  the 
same  stamp  as  on  an  original  mortgage;  the  3  Geo.  4, 
c.  117,  s.  2,  repealed  the  ad  valorem  and  other  duties  on 
the  transfer  of  a  mortgage,  and  imposed  a  1/.  155.  stamp 
on  a  simple  transfer,  with  \L  5s.  progressive  duty;  and  if 
any  further  sum  should  be  added  to  the  principal  money 
already  secured,  the  ad  valorem  duty  payable  upon  mort- 
gages should  be  charged  only  on  the  additional  sum. 
It  was  contended  after  that  act,  that  in  cases  where 
there  was  a  transfer  and  an  additional  sum  advanced,  a 
transfer  stamp  was  required,  as  well  as  an  ad  valorem  duty 
on  the  additional  sum  ;  but  in  Doe  v.  Gray  (a)  it  was  held, 
that  it  was  sufficient  to  pay  the  ad  valorem  duty  on  the  ad- 
ditional sum  only.  The  clause  in  the  3  Geo.  4,  c.  11 7,  s.  2, 
exempting  a  transfer  from  any  stamp  when  an  additional 
sum  is  advanced,  is  very  similar  to  the  clause  in  55  Geo.  3, 
c.  184,  Sched.  part  I.  tit.  Mortgage,  which  exempts  deeds 
operating  as  a  further  security  from  any  stamp.  The  ana- 
logy of  that  case  therefore  to  the  present  is  very  strong ; 
for  if,  where  there  is  a  transfer  and  an  additional  sum  ad- 
vanced >  an  ad  valorem  duty  on  the  latter  sum  only  is  required, 
d  fortiori  no  other  stamp  is  required  when  there  is  no 
transfer,  and  only  additional  security  given.  The  object  of 
passing  the  3  Geo.  3,  c.  1 17,  appears  to  have  been  to  assimi- 
late the  law  as  to  the  stamp  duty  required  on  transfers,  and 
on  deeds  operating  as  additional  security.  This  view  is 
confirmed  by  the  language  of  Tindal  C.  J.  in  Doe  v. 

(a)  4  N.  &  M.  719;  3A.&E,  89. 
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1838.  Maple  (a).  It  was  contended  there,  that  the  assignment  of 
a  mortgage  deed,  which  operated  as  an  additional  security, 
v.         required  stamping  in  that  respect.     Tindal  C.  J.  said, 

Peace.  gg  t||ere  js  nothing  in  the  act  of  parliament  which  requires 
that  the  stamp  contended  for  should  be  fixed  to  the  added 
security." 

Whitehurtt  contnL  The  course  which  was  adopted  in 
this  case  of  affixing  a  deed-stamp  to  the  instrument,  was 
correct,  and  has  been  in  practice  ever  since  the  passing  of 
the  Stamp  Act.  It  is  now  contended  that  a  deed-stamp  is 
unnecessary,  and  that  the  stamp  may  be  applied  for  the 
progressive  duty.  But  a  mortgage  deed,  as  this  is,  for  400/. 
without  a  deed  stamp,  was  never  heard  of.  It  was  never 
contended  by  the  defendant,  that  the  deed-stamp  of  l/.  15*. 
could  not  be  applied  to  the  progressive  duty,  if  a  deed- 
stamp  was  unnecessary,  nor  was  it  ever  contended  that  the 
ad  valorem  duty  must  be  paid  a  second  time  on  the  400/., 
but  that  a  deed-stamp  is  necessary  as  well  as  the  progres- 
sive duty.  The  act  expressly  requires  that  every  deed,  not 
expressly  exempted,  shall  pay  l/.  1.5s.;  this  is  not  exempted. 
The  exception,  as  to  further  securities,  is  expressly  by  the 
title  of  it  confined  to  the  ad  valorem  duty ;  the  words  are, 
"  exemption  from  the  said  ad  valorem  duty,  &c,  but  not  from 
any  other  duty  to  which  the  same  may  be  liable,"  and  under 
the  title  "  Deed,"  in  the  same  schedule,  "  of  any  kind  what- 
ever not  otherwise  charged  in  the  schedule,  nor  expressly 
exempted  from  all  stamp  duty,"  1/.  15s.  This  further  assur- 
rance  deed  is  not  otherwise  charged,  nor  expressly  exempted 
from  all  duty,  and  therefore  it  required  a  deed-stamp.  In 
the  55  Geo.  3,  c.  184,  sched.  part  I.  under  the  title  "  Mort- 
gage, &c,  with  a  conveyance  of  the  equity  of  redemption, 
or  other  matter  in  the  same  Deed,"  the  second  clause  is 
as  follows  :  "  in  all  other  cases,  where  a  mortgage  or  other 
instrument  hereby  charged  with  the  ad  valorem  duty  on 
mortgages,  shall  be  contained  in  one  and  the  same  deed  or 


(a)  C  Law  Jour.  Com.  PL  New  Ser.  «71 ;  5.  C.  3  Bing.  N.  C.8S2. 
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writing,  with  any  other  matter  or  thing  (except  what  shall 
be  incident  to  such  mortgage  or  other  instrument),  such 
deed  or  writing  shall  be  charged  with  the  same  duties  (ex- 
cept the  progressive  duty)  as  such  mortgage  or  other  instru- 
ment, and  such  other  matter  or  thing  would  have  been 
separately  charged  with,  if  contained  in  separate  deeds  or 
writings."  This  clause  shews  expressly  that  the  same  stamps 
must  be  upon  this  mortgage  for  1000/.  and  400/.  respec- 
tively, as  if  there  were  two  separate  instruments.    It  is  true 
that  the  ad  valorem  duty  on  400/.,  which  had  been  already 
paid,  is  not  again  to  be  paid,  but  that  is  the  only  exemption. 
The  3  Geo.  4,  c.  117,  s.  3,  was  passed  in  order  to  put  ad- 
ditional securities  for  money  advanced  on  bonds,  on  the 
same  footing  with  deeds,  for  additional  security,  under  the  55 
Geo*  4,  c.  184,  for  money  advanced  on  indentures.    It  was 
considered  hard  that  such  transfers  should  have  to  pay  the 
ad  valorem  duty  twice,  and  they  were  put  on  exactly  the 
same  footing  as  additional  securities  for  money  lent  on 
indentures ;  but  that  act  expressly  provides,  that  such  ad- 
ditional securities  shall  be  charged  with  the  ordinary  duty 
payable  on  deeds  ;  and  if  the  construction  contended  for  on 
the  part  of  the  plaintiff  was  correct,  they  would  not  be  on 
an  equal  footing,  inasmuch  as  such  deeds  would  pay  the 
deed-stamp,  but  an  additional  security  on  indentures  would 
not.    As  to  Doe  v.  Gray  (a),  which  has  been  cited  as  an 
authority  on  the  other  side,  to  shew  that  no  deed-stamp  is 
required  on  a  transfer,  it  proves  no  such  thing.    The  stamp 
in  that  case  was  sufficient  to  cover  the  deed-stamp,  and 
Lord  Daman  C.  J.  said,  "  whether  a  common  deed-stamp 
also  was  necessary,  under  either  of  the  acts,  it  is  not  mate-* 
rial  to  inquire,  because  the  1/.  155.  stamp,  though  it  may 
have  been  erroneously  put  on  these  deeds,  was  at  all  events 
sufficient  (6)."    The  case  of  Doe  v.  Maple,  cited  from  the 
Law  Journal  (c),  is  not  at  all  applicable  ;  it  was  only  held 
there  that  the  ad  valorem  duty  was  not  payable  twice,  which 

(a)  4  N.  &  M.  719.  (c)  6  Law  Jour.  New  Ser.  CP. 

(6)  4  N.  &  M.  723.  271 ;  S.  C.  3  Bing.  832. 
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is  not  disputed,  and  the  instrument  was  stamped  with  a 
deed-stamp. 

Lord  Den  man  C.J. — In  this  case  it  is  conceded,  that 
sufficient  ad  valorem  duty  has  been  paid  on  this  instrument, 
if  the  1/.  15*.  stamp,  which  was  impressed  for  another  pur- 
pose, can  be  taken  into  account.  It  is  contended  that  this 
stamp  can  be  so  applied,  because  in  the  clause  containing 
exemptions  from  the  ad  valorem  duty  on  mortgages,  Sec. 
there  is  enumerated,  any  deed  made  as  an  additional  or 
further  security,  which  shall  have  paid  the  ad  valorem  duty, 
which  is  the  case  with  respect  to  the  400/.  But  that  ex* 
emption  in  the  schedule  is  expressed  only  to  be  in  respect  of 
the  ad  valorem  duty,  "  but  not  from  any  other  duty  to  which 
the  sum  may  be  liable/'  A  deed-stamp  is  a  duty  to  which 
a  deed  for  further  security  is  liable ;  the  argument  therefore 
fails. 

Littledale  J.  concurred. 

Patteson  J. — I  feel  no  doubt  upon  the  question,  on 
looking  at  the  terms  of  the  title  of  what  is  called  the  exempt- 
ing clause.  It  professes  to  exempt  certain  deeds  which 
have  paid  the  ad  valorem  duty,  from  payment  of  that  duty 
only.  This  deed,  with  respect  to  the  400/.,  comes  within 
the  exemption,  because  the  duty  had  been  paid  upon  that 
sum ;  then  a  further  sum  of  1000/.  is  advanced,  upon  which 
the  ad  valorem  duty  is  payable,  and  the  question  is,  whe- 
ther the  mortgage  stamp  paid  upon  that  sum  renders  any 
further  stamp  on  the  400/.  unnecessary.  There  is  no- 
thing in  the  act  to  shew  that  there  is  any  such  exemption, 
and  Doe  v.  Gray  (a)  does  not  touch  the  question,  for  that  case 
depended  entirely  on  the  peculiar  words  of  5  Geo.  4,  c.  117, 
with  respect  to  the  transfer  duty,  and  this  point  did  not 
arise. 

Coleridge  J.  concurred. 

Rule  absolute. 

(a)  4N.&M.719. 
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Doe,  on  the  several  demises  of  Ann  Wright  and 

Elizabeth  Wright,  v.  Smith.  2W*fcv, 

May  8th. 

Ejectment  for  premises  in  Goswell  Street,  in  the  .  Where 

county  of  Middlesex.    At  the  trial  at  the  sittings  in  Mid-  ^elaul^^ssed 

dlesex,  after  Hilary  term,  1837,  before  Lord  Denman  C.  J.,  ^a]DSt »  de" 

/  .  '  fendant  in 

the  lessors  of  the  plaintiff  claimed  under  a  devise  to  them,  ejectment,who 

as  tenants  in  common,  by  the  will  of  Elizabeth  Taylor.  Z^^XT 
'    J  J       in  possession, 

Taylor  had  granted  a  lease  to  the  defendant,  which  was  and  a  writ  of 
alleged  to  have  been  forfeited  for  breach  of  covenant,  jweTouT^an 

The  probate  of  the  will  of  Elizabeth  Taylor  was  produced,  instrument, 

sisned  bv 

and  a  lease  from  her  to  the  defendant,  dated  in  1829,  was  him,  reciting 
put  in,  under  the  following  notice  to  produce : —  t!mt  P0*^*- 

"  Take  notice,  that  the  plaintiff  in  this  cause  proposes  to  adduce  in  been  taken  un- 
evidence  the  several  documents  hereunder  specified,  and  that  the  same  ^Wn^t^jJ^" 
may  be  inspected  by  the  defendant  at  our  office,  on  &c,  and  that  the  an(j 
defendant  will  be  required  to  admit  that  such  of  the  said  documents  as  that  the  lessor 
are  herein  specified  to  be  originals  were  respectively  written,  signed  or  of  the  plaintiff 
executed  as  they  purport  respectively  to  have  been ;  that  such  as  are  had  devised 
specified  as  copies  are  true  copies;  saving  all  just  exceptions  to  their  [o^j^^d 
admissibility  as  evidence  in  this  cause.  witnessing  that 

(Signed)       A.  &  B.  Plaintiff's  Agents."     he,  the  defend- 

 ant,  then  at- 

Origioal  or  Duplicate,    torned  tenant 
served,  sent  or  delivered,  to  the  said 
when,  how  and  by  whom.  A.  B.,  does 
not  require  a 
stamp. 

2.  A  defend- 
ant had  notice 
to  admit  cer- 
tain docu- 
ments, one  of 
which  was 


Description  of  the  Document. 


Counterpart  of  Lease  from  Elizabeth 
Taylor,  of  Pailton,  in  the  parish  of 
Monks' Kirby,  in  the  county  of  War 
wick,  spinster,  to  the  defendant. 


Date. 


26  Dec. 
18*9. 


Upon  a  summons  before  a  judge,  after  both  sides  had  described  as 
been  heard,  an  order  was  made  upon  the  defendant  to  make  l^^i^a  lease 
the  above  admission.  and  an  order 

On  the  production  of  the  document,  it  appeared  to  have  thereupon"** 

made.  At  the 

trial,  the  instrument  produced  was  signed  by  both  parties,  and  appeared  to  be  a  lease, 
but  it  only  bore  a  counterpait  stamp: — Held,  that  the  defendant  was  precluded  by  his 
admission  from  taking  the  objection,  as  he  had  had  an  opportunity  of  inspecting  the 
document  before  he  made  the  admission,  and  ought  to  have  made  the  objection  then. 

3.  This  Court  will  not  allow  a  party,  as  a  matter  of  right,  to  shew  cause  against  a  ruio 
in  the  first  instance,  although  notice  has  been  given  to  the  other  side. 

VOL.  III.  Z 


«J3C  CASES  IN  THE  QUEEN'S  BENCH, 

1838.  been  executed  by  both  parties;  and  as  it  only  bore  a 
^^^^  ]/.  10s.  stamp  (instead  of  a  2/.  stamp,  which  is  required 
Vm  for  a  lease,)  it  was  contended  for  the  defendant  that  it  was 
Smitu.  inadmissible  in  evidence,  the  document  being  a  lease  and 
not  a  counterpart.  No  other  lease  was  proved  to  be  in 
existence,  but  the  instrument  was  indorsed  "  counterpart;" 
and  the  plaintiff  contended  that  the  defendant  was  bound 
by  his  admission.  It  did  not  appear  that  the  defendant 
had  seen  the  document  or  the  indorsement  before  the  order 
to  admit  was  made  upon  him.  His  lordship  overruled  the 
objection.  The  seisin  of  Miss  Taylor  having  been  disputed 
as  to  the  premises  in  question,  evidence  was  given  of  an 
ejectment  having  beeu  brought,  in  1829,  against  several  de- 
fendants, of  which  the  present  defendant,  Smith,  was  one; 
that  judgment  had  passed  against  them  by  default,  and 
writs  of  possession  had  been  issued ;  and  the  following 
instrument,  which  bore  no  stamp,  was  put  in  as  an  attorn- 
ment of  the  defendant : — 
"  In  the  King's  Bench. 

Between  John  Doe,  on  the  demise  of  John  Banks,  clerk,  plaintiff, 

AND 

Richard  Roe,  defendant. 

Whereas  a  judgment  against  the  casual  ejector  in  this  action  of 
ejectment  was  obtained  in  Easter  term  last  past,  and  I  the  undersigned, 
being  tenant  of  the  several  messuages  and  tenements,  situate  &c,  do 
hereby  admit  that  possession  thereof  hath  been  stayed  and  not  taken 
under  the  said  judgment,  at  my  request.  And  whereas  the  said  John 
Banks,  clerk,  hath  since  departed  this  life,  and  by  his  last  will  and  tes- 
tament devised  the  said  several  messuages  and  tenements,  with  their 
appurtenances,  unto  —  Taylor,  of  &c.  Now,  know  all  men  by  these 
presents,  that  in  consideration  of  the  premises  I  do  hereby  attorn  tenant 

to  the  said   Taylor  for  the  said  messuages  and  tenement,  with 

their  and  every  of  their  appurtenances,  and  which  are  now  in  my  pos- 
session, and  have  this  day  paid  to  Francis  Rowlatt,  of  &c,  the  agent  of 
the  said  — —  Taylor,  the  sum  of  one  shilling  upon  that  attornment,  on 
account  and  in  part  of  the  rent  due  and  to  become  due  from  me,  for  and 
in  respect  of  the  said  premises.    And  I  do  become  tenant  thereof  to 

the  said          Taylor  from  the  29th  day  of  September  last  past.  As 

witness  my  hand  this  4th  day  of  December,  1829. 

W.  Smith." 


It  was  objected  that  this  instrument  was  inadmissible 
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for  want  of  a  stamp ;  but  his  lordship  overruled  the  objec- 
tion on  the  authority  of  Doe  v.  Edwards  {a),  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit  on  both  points, 
if  the  Court  should  be  of  a  different  opinion. 

Sir  W.W.  Foiled,  in  the  Easter  term  following(6),  moved 
accordingly.  He  contended,  first,  that  the  defendant,  by 
his  admission,  only  agreed  to  admit  the  counterpart  of  a 
lease,  and  not  a  lease,  which  this  instrument  turned  out  to 
be.  Secondly,  the  instrument  produced  as  an  attornment 
required  a  stamp.  It  is  true  that  an  attornment  requires 
no  stamp;  but  this  instrument  was  an  agreement  to  become 
tenant  to  Taylor,  and  not  a  mere  attornment.  In  Cornish 
v.  Searell(c),  Holroyd  J.  gave  the  definition  of  an  attorn- 
ment : — "  When  the  original  landlord  parts  with  his  estate, 
and  transfers  it  to  another,  and  the  tenant  consents  to  hold 
of  that  other,  the  tenant  is  said  to  attorn  to  the  new  land- 
lord. The  attornment  is  the  act  of  the  tenant's  putting 
one  person  in  the  place  of  another  as  his  landlord."  In 
this  case  the  landlord  had  the  right  to  turn  out  the  defend- 
ant; instead  of  doing  which,  he  admits  him  as  tenant:  but 
that  is  not  an  attornment  (d).  [Coleridge  J.  There  are 
some  cases  where  an  instrument  operates  both  as  an  at- 
tornment and  an  acknowledgment  of  title,  and  it  has  been 
held  that  no  stamp  is  necessary.  Does  this  instrument  do 
more  than  admit  title  f  ]    Yes;  it  creates  an  interest. 

Manning,  for  the  plaintiff,  claimed  a  right  to  shew  cause 
in  the  first  instance,  if  a  rule  should  be  granted,  notioe 
having  been  given  to  the  defendant  to  that  effect ;  and  he 
cited  I  Tidd,  Pr.  499  (9th  ed.) 

(a)  6N.&M.  633.  (c)  8  B.  &  C.  471;  S.  C.  1  Man. 

(6)  Saturday,  April  15th,  before  &  Ryl.  703. 

Lord  Penman  C.  J.,   LiUlcdale,  (d)  See  Doe  v.  Boulter,  1  N.  & 

Pattcson,  and  Coleridge  Js.  P.  650. 

z  2 
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Lord  Denman  C.J. — We  do  not  think  you  are  entitled 
to  do  so. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  that  term, 
intimated  that  the  Court  was  of  opinion  there  should  be  a 
rule  on  the  former  point,  but  not  on  the  latter,  as  they 
thought  no  stamp  was  necessary  to  the  instrument. 

Erie  and  Manning  now  shewed  cause.   The  point  re- 
maining for  argument  is  very  short.    If  this  instrument 
were  a  lease,  it  would  require  a  9,1.  stamp;  if  a  counterpart 
or  a  duplicate,  the  stamp  it  bore  was  sufficient;  55  Geo.  3, 
c.  184,  sched.  part  1,  Lease.    This  instrument  was  pro- 
duced as  a  counterpart,  under  a  judge's  order  to  admit,  and 
it  was  indorsed  as  a  counterpart.    It  is  laid  down  by  Litt. 
s.  370, — "  It  is  to  be  understood  that  if  the  indenture  be 
■bipartite,  or  tripartite,  or  quadripartite,  all  the  parts  of  the 
indenture  are  but  one  deed  in  law,  and  every  part  of  the 
indenture  is  of  as  great  force  and  effect  as  all  the  parts 
together  be."    The  signature  therefore  by  the  landlord, 
which  it  will  be  contended  makes  it  a  lease,  was  superfluous 
in  respect  of  that  part  of  the  indenture  which  remained  in 
the  custody  of  the  lessor,  as  was  the  case  with  the  instru- 
ment in  question.    This  indenture  being  upon  the  face  of 
it  bipartite,  and  the  part  produced  being  in  the  possession 
of  the  lessor,  its  primary  character  is  that  of  counterpart. 
The  addition  of  the  execution  by  the  lessor  made  it  also 
a  duplicate,  but  not  the  original  lease.    The  original  lease 
belongs,  during  the  term,  to  the  lessee,  and  must  be  pre- 
sumed to  be  in  his  possession.    In  the  absence  of  evidence 
to  that  effect,  it  cannot  be  presumed,  first,  that,  contrary  to 
the  nature  of  bipartite  indentures,  one  instrument  only  was 
executed;  and,  secondly,  that  this  single  instrument  was 
suffered  to  remain  in  the  possession  of  the  lessor,  who 
would  have  no  right  to  such  possession  until  the  expiration 
of  the  term,  when  indentures  of  lease  belong  to  the  lessor 
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as  part  of  the  muniments  of  his  title :  Co.  Litt.  47  b,  48  a. 
But  here  the  defendant  has  admitted  that  the  instrument 
produced  was  a  counterpart.  It  was  so  described  in  the 
notice  served,  and  he  had  an  opportunity  of  ascertaining 
whether  that  description  was  correct.  Not  having  chosen 
to  attend  at  the  office  of  the  plaintiff's  attorney,  he  must 
be  taken  to  have  acquiesced  in  that  description ;  and  the 
presumption  is  obvious,  that  having  the  original  lease  in 
his  possession,  he  was  well  aware  that  the  document  in 
the  plaintiff's  possession  must  be  either  a  counterpart  or  a 
duplicate. 

Sir  W.  W.  Follett  and  R.  V.  Richards,  contri.  The 
answer  to  the  argument  on  the  other  side  is,  that  there  was 
no  evidence  that  this  instrument  was  a  counterpart.  It 
appeared  on  the  face  of  it  to  be  a  lease,  and  no  other  copy 
was  shewn  to  have  been  in  existence.  [Coleridge  J.  The 
defendant  had  agreed  to  admit  this  document  with  "  coun- 
terpart" indorsed  upon  it.]  There  is  no  evidence  that  the 
defendant  ever  saw  that  indorsement,  and  if  he  had,  the 
indorsement  cannot  alter  the  nature  of  an  instrument.  The 
only  ground  on  which  doubt  can  be  entertained  is,  whether 
the  defendant,  by  his  admission,  has  precluded  himself 
from  taking  the  objection.  But  all  that  the  notice  requires 
the  defendant  to  admit,  is,  that  such  instruments  as  are 
described  to  be  originals,  and  such  as  are  described  to  be 
copies,  were  respectively  properly  executed.  This  instru- 
ment is  not  described  to  be  an  original,  and  it  turns  out  to 
be  one.  There  is  no  admission  therefore  on  the  subject. 
Suppose  the  notice  had  been  to  admit  the  copy  of  a  pro- 
bate, and  the  instrument  produced  were  not  a  copy  of  the 
probate  from  the  Prerogative  Court,  but  a  copy  made  in  an 
attorney's  office, — would  the  defendant  be  precluded  from 
taking  the  objection?  It  is  no  answer  to  say  that  the 
defendant  had  an  opportunity  of  inspecting  the  instrument. 
He  relied  on  the  plaintiff's  statement  that  he  had  a  coun- 
terpart, and  agreed  to  admit  it.    He  then  finds  that  it  is 
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1838.  not  a  counterpart.  If  the  notice  had  called  upon  the  de- 
fendant to  admit  that  the  document  in  question  was  a 
counterpart,  he  would  then  have  been  bound  by  it ;  but  the 
terms  of  the  notice  are  not  to  that  effect. 


Littledale  J. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  Suppose  the  Stamp  Act  were  out  of  the 
question,  it  would  be  sufficient  for  the  landlord  to  have  put 
in  an  instrument  under  the  seal  of  the  defendant,  and  to  shew 
the  ground  of  forfeiture.  But  the  argument  is  that,  as 
there  are  stamp  acts,  it  must  be  seen,  for  the  protection 
of  the  revenue,  that  the  instrument  produced  is  properly 
stamped.  Had  it  not  been  for  the  admission  in  this  case, 
I  should  have  thought  the  stamp  was  insufficient,  because 
the  Stamp  Act  mentions  three  different  instruments, — a 
lease,  a  counterpart,  and  a  duplicate,  with  different  stamps 
on  the  two  last  from  that  required  for  the  first.  If  the 
instrument  be  signed  by  the  lessor,  it  is  not  a  counterpart, 
but  a  lease ;  or  if  there  were  proved  to  be  a  lease  in  exist- 
ence, it  is  a  duplicate.  Thus  it  would  have  stood  if  there 
had  not  been  an  admission.  Now,  suppose  in  the  notice 
this  instrument  had  been  called  a  duplicate,  the  defendant 
would  have  had  an  opportunity  of  inspecting  it,  and  if  he 
had  not  availed  himself  of  it,  he  could  not  object  at  the 
trial  that  it  was  a  lease,  and  not  a  duplicate.  In  this  case 
the  deed  has  been  admitted  as  a  counterpart,  which  it  is 
not  strictly ;  but  a  counterpart  requires  the  same  stamp  as  a 
duplicate,  and  therefore  I  think,  though  there  has  been  an 
inaccuracy  in  the  description,  that  the  defendant  is  bound 
by  the  admission. 

Patteson  J, — At  first  I  had  considerable  difficulty  upon 
this  point.  If  there  had  been  no  notice  in  this  case,  it  is 
quite  clear  that  the  instrument  was  inadmissible,  as  there 
was  no  evidence  of  there  being  any  other  lease  in  existence ; 
and  this  is  a  lease  on  the  face  of  it.  But  still  I  think,  on 
the  meaning  of  the  terms  of  the  notice,  the  defendant  has 
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agreed  to  admit  this  instrument.  I  do  not  put  it  on  the  1838. 
terms  of  the  indorsement,  because  that  clearly  forms  no 
part  of  the  deed.  In  counting  the  number  of  folios  with 
reference  to  the  amount  of  the  stamp,  the  words  on  the  Smith. 
back  of  the  deed  would  not  be  included.  But  the  defend- 
ant had  an  opportunity  of  inspecting  this  document  before 
admitting  it,  and  might  then  have  refused  to  admit  as  a 
counterpart  that  which  appeared  to  be  a  lease.  Whether  he 
availed  himself  of  that  opportunity  or  not,  it  is  immaterial 
to  inquire ;  for  what  is  the  use  of  an  admission,  if  a  party 
is  afterwards  to  come  and  say, — I  did  not  know  what  I  was 
about  to  admit,  because  I  did  not  take  the  trouble  to  in- 
quire. It  is  quite  expedient  to  hold  that,  if  a  party  make 
an  admission  without  seeing  the  document,  he  should  be 
bound  by  his  admission. 

I  think  we  should  be  tying  parties  down  too  strictly  to 
the  terms  of  the  notice,  if  we  were  to  hold  that  this  docu- 
ment was  inadmissible,  because  it  was  described  as  a  coun- 
terpart, when  in  fact  it  was  a  duplicate. 

Coleridge  J. — I  am  of  the  same  opinion.  I  think  that 
what  was  done  at  the  trial  was  perfectly  right.  It  has 
never  been  the  practice,  and  it  would  be  most  inconvenient 
to  call  witnesses  to  prove  that  the  document  produced  at 
the  trial  has  been  seen  by  the  party  admitting  it.  We 
ought  not  to  be  influenced  by  the  particular  circumstances 
of  the  case.  But  I  ground  my  opinion  on  the  general  prin- 
ciple, that  an  admission  by  a  party  who  has  had  an  opportu- 
nity of  ascertaining  what  it  is  he  is  admitting,  must  be  taken 
as  if  he  had  made  full  iuquiry.  If  the  defendant  had  in  this 
case  inspected  the  document,  he  might  have  said, — I  admit 
the  execution  of  this  instrument,  but  I  object  to  admit  it  as 
a  counterpart,  because  there  is  no  original  lease,  or  because 
I  have  the  original  lease,  and  it  varies  from  the  supposed 
counterpart.  He  would  then  have  put  the  other  party  on 
his  guard,  and  enabled  him  to  bring  the  proper  evidence 
forward  at  the  trial ;  but  if  he  makes  the  admission,  he 
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1838.  lulls  bis  opponent  into  security;  and  therefore,  I  think, 
precludes  himself  from  taking  the  objection  at  a  future 
time.  The  case  put  as  to  the  admission  of  the  copy  of  a 
probate,  which  afterwards  turned  out  to  be  a  mere  unau- 
thorized copy  on  plain  paper,  made  in  an  attorney's  office, 
bears  no  similitude  to  the  present  case;  for  the  admis- 
sion in  that  case  would  be  of  the  copy  of  a  probate  made  in 
the  regular  way,  and  the  copy  put  in  would  be  of  a  differ- 
ent nature  altogether.  Here  the  instrument,  if  originally  a 
counterpart,  would  remain  a  counterpart,  though  the  lessor 
had  added  her  seal.  Here,  also,  the  defendant  admits  the 
execution  of  an  instrument  of  the  particular  description 
mentioned  in  the  notice. 

Lord  Denman  C.J. — 1  never  entertained  any  doubt  in 
this  case.  It  is  true  that  admissions  of  this  nature  may,  as 
has  been  suggested,  be  made  the  means  of  defrauding  the 
revenue ;  but  there  is  always  good  security  that  that  will 
be  protected  by  the  vigilance  of  the  contending  parties. 

Rule  discharged. 


Fruity, 
April  S7M. 

1.  An  affida- 
vit that  Che 
defendant  did 
print  and  in- 
sert a  libel  in 
a  certain 
newspaper 
called  The 
Standard,  a 
copy  of  which 
is  annexed,  is 
not  sufficient 
proof  of  pub- 
licatic 


The  Queen  v.  Baldwin. 

SlR  J.  CAMPBELL  A.  G.  had  obtained  a  rule  nisi 
against  the  defendant  for  a  criminal  information,  for  a  libel 
in  the  Standard  newspaper.  The  affidavit  upon  which  the 
rule  was  obtained  stated,  that  "  the  defendant  did  print  and 
insert  in  a  certain  newspaper  called  The  Standard,  a  certain 
libel  relating  to  this  deponent,  a  copy  of  which  newspaper 
is  annexed  to  this  affidavit."  Affidavits  were  filed  in 
answer,  admitting  the  publication. 


fication,  so  as  to  fitrnish  ground  for  a  criminal  information. 

9.  Where  an  affidavit,  upon  which  a  rule  nisi  for  a  criminal  information  has  been 
obtained  for  a  libel,  omits  to  shew  publication,  the  prosecutor  cannot  afterwards,  when 
cause  is  shewn  against  the  rule,  avail  himself  of  affidavits  on  the  other  side,  iu  which 
the  publication  is  admitted. 
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Sir  fV.  W.  Follett  now  shewed  cause  against  the  rule, 
and  objected  that  the  affidavit  upon  which  the  rule  had 
been  obtained,  did  not  swear  distinctly  to  the  fact  of  pub- 
lication. 

Sir  J.  Campbell  A.  G.,  contrsL  The  affidavits  which 
have  been  used  in  shewing  cause,  admit  the  publication. 

Lord  Denman  C.  J. — You  cannot  resort  to  them  ;  and 
if  the  Court  had  been  aware  of  any  fatal  defect  in  your 
affidavits,  they  would  not  have  granted  the  rule. 

Sir  J.  Campbell  A.  G.  A  copy  of  the  Standard  news- 
paper is  stated  to  be  annexed  to  the  affidavit.  This  is  suf- 
cient  prim&  facie  evidence  of  publication,  although  depo- 
nent does  not  say  where  he  bought  the  copy. 

Lord  Denman  C.J. — I  do  not  think  that  is  even  primft 
facie  evidence ;  and  if  it  were,  we  ought  not  to  be  satisfied 
with  it,  when  it  is  so  easy  to  have  the  positive  fact  of  pub- 
lication ascertained. 

Littledalb  J.  concurred. 

Patteson  J. — If  a  prosecutor  does  not  choose  to 
follow  the  plain  directions  of  the  statute  (38  Geo.  3,  c.  78,) 
which  are  for  the  express  purpose  of  facilitating  proof  of 
publication,  he  must  give  some  other  proof  of  a  clear  and 
positive  nature. 

Coleridge  J.  concurred. 

Rule  discharged  (a). 
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(a)  See  Walts  v.  Truer,  %  N.  &  P  157. 
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Monday,  Doe  d.  Madkins  and  another  v.  Horner  and  another. 
May  7th.  _ 

By  a  judge's  JcilECTMENT  on  the  several  demises  of  Mad kins  and 
wM6after-Ch  one  ^mS»  *°r  ^ands  m  Kent.  Particulars  of  demand  had 
wards  made  a  been  given.  On  the  8th  of  March,  1836,  Mr.  Justice 
aT/mauereTn*  ^a^^SOfl,  at  chambers,  with  consent  of  the  parties,  made 
difference  in  an  order,  by  which  "  all  matters  in  difference  in  the  cause" 
ejectment,      were  referred  to  the  arbitration  of  a  barrister.    The  costs 

brought  on  Qf  tne  sujtf  ancj  Qf  tne  reference  and  award,  to  abide  the 
two  several 

demises,  were  event  of  the  award,  and  no  writ  of  error  to  be  brought.  If 

wbltratof  the  the  award  shou,d  be  in  f^our  of  the  plaintiff,  the  plaintiff 
costs  of  the  was  to  be  at  liberty  to  sign  judgment  against  the  defendant 
encVTo^blaT  m  tne  8ame  manner  as  if  the  cause  had  been  tried  at  Nisi 

the  event  of  Prius,  and  to  issue  a  writ  or  writs  of  possession  thereon, 
the  award,  and 

the  successful  to  obtain  possession  of  the  lands  sought  to  be  recovered, 

party  to  sign  aiMj  ajso  to  proceed  in  the  usual  way  for  the  costs  on  such 
judgment,  as  if  .  r  J 

the  action  had  judgment;  and  if  the  award  should  be  in  favour  of  the  de- 
Nis?Prh«,at  fenc'ants>  tnen  tne  defendants  were  to  be  at  liberty  to  sign 
and  to  proceed  judgment  as  if  the  cause  had  been  tried  at  Nisi  Prius  as 
way  forthe     aforesaid.    The  order  to  be  made  a  rule  of  Court. 

costs  on  such  The  said  order  was  made  a  rule  of  Court,  and  the  arbi- 
judgment.   In  .  . 

August,  1837,  trator  duly  published  his  award  in  August,  1837,  the  mate- 

warded'rtmt  r'a^  Part  °^  w'1*c'1>  a^ter  rec'ta^  of  lne  order  of  reference, 
the  plaintiff  was  in  the  following  terms  : — "  I  do  award  and  adjudge 
to^celtain^  that  the  said  plaintiff  was  on  the  1st  day  of  March,  in  the 
oart  of  the  year  1834,  and  still  is,  entitled  to  the  possession  of  a  certain 
tobe  recover-  Par*  °f  tn£  lands  sought  to  be  recovered  in  the  said  action 

action  ^  ^'iat  "  t0  °^  &  StX'1^  °^  'an<^  Part'v  coverec*  w'tu  water, 
namely,  to  a 

certain  strip  of  land,  which  he  set  out  by  metes  and  bounds.  No  attempt  was  made  to 
set  aside  the  award  itself,  but  judgment  having  been  entered  up,  a  rule  was  obtained 
by  the  defendants  in  Ilil.  T.  1838,  to  set  aside  the  judgment,  and  to  restrain  executiou : 
Held, 

1.  That  the  defendants  must  be  confined  to  objections  appearing  on  the  face  of  the 
award,  as  if  they  were  shewing  cause  against  a  rule  for  an  attachment. 

2.  Per  LittUdale  and  Patteton  Js.,  that  the  award  was  bad  on  the  face  of  it,  for  want 
of  finality,  because  it  professed  to  deal  with  part  only  of  the  premises  in  question,  and 
it  did  not  appear  that  the  residue  had  been  taken  into  consideration. 

3.  Per  Patteson  and  Coleridge  Js.,  that  it  was  likewise  bad  for  not  stating  on  which 
of  the  two  demises  plaintiff  had  succeeded. 

4.  Qtutre,  whether  it  was  not  incumbent  upon  the  arbitrator  to  award  to  the  plaintiff 
nominal  damages. 
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situate  in  the  parish  of  Woolwich,  in  the  county  of  Kent,  and  1838. 

intended  to  be  represented  by  the  yellow  colour  in  the  plan 

or  map,  at  the  foot  of  this  my  award  (and  which  I  hereby  de-  d. 

clare  shall  be  taken  as  part  of  my  said  award),  which  said  Madkims 

r  '  and  another 

strip  of  land  is  bounded,  &c.  8tc.'   The  award  concluded  by  v. 

giving  a  minute  description  of  the  strip  of  land  in  question.  an^^* 

Ogle,  in  Hilary  term  last,  obtained  a  rule  to  shew  cause 
why  the  judgment  which  had  been  entered  up  should  not  be 
set  aside,  and  why  the  lessors  of  the  plaintiff  should  not  be 
restrained  from  issuing  execution,  upon  (amongst  others) 
the  following  grounds : — That  the  arbitrator  had  not  finally 
decided  the  matters  in  difference  referred  to  him :  that  he 
H»d  not  awarded  any  damages  to  the  lessors  of  the  plaintiff, 
and  that  the  award  was  not  in  favour  of  the  said  lessors  of 
the  plaintiff  so  as  to  entitle  them  to  enter  up  judgment, 
pursuant  to  the  terms  of  the  order  of  reference. 

Cresswell  and  Armstrong  now  shewed  cause.    The  arbi-  First  point: 

trator  has  finally  disposed  of  all  the  matters  in' difference  ^"crmentihat 

referred  to  him,  for,  by  awarding  that  the  plaintiff  is  en-  the  plaintiff  is 

titled  to  "  a  certain  part  of  the  lands  sought  to  be  recovered,"  «  part  Df  tne 

he  awards,  by  necessary  implication,  that  the  defendants  lands"  is  suffi- 

■  iii         •  .  .1  •       .      .  •        cicntly  final, 

are  entitled  to  the  residue,  or  at  all  events,  that  the  plaintiff 

is  entitled  to  no  more.  If  the  action  had  been  in  assump- 
sit for  20/.,  an  award  of  10/.  to  the  plaintiff  would  be  con- 
clusive against  the  claim  for  any  thing  more.  An  award 
in  ejectment  differs  from  a  judgment  after  verdict,  for  an 
award  precludes  future  actions  for  the  same  land.  Doe  d. 
The  Drapers'  Company  v.  Wilson{a)  shews,  that  the  plaintiff 
succeeding  in  ejectment,  has  a  right  to  judgment  generally, 
without  limitation  by  metes  and  bounds,  and  that  it  is  for 
him  to  take  care  that  the  writ  of  possession  does  not  issue 
for  too  much. 

The  next  objection  is,  that  the  arbitrator  has  not  awarded  Second  point: 
to  the  plaintiff  any  damages.    But  he  was  not  bound  to  do  ^ctment  is 

so,  for  the  land  was  the  substantial  object  of  the  action,  referred,  and 

by  the  order 

(a)  2  Stark.  477.  of  reference 
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judgment  is  to 
oe  signed  and 
costs  taxed,  as 
if  the  cause 
had  been  tried 
at  Nisi  Prius, 
the  arbitrator 
need  not  find 
any  damages, 
if  he  awards 
for  the  plain- 
tiff. 


CASES  IN  THE  QUEEN'S  BENCH, 

and  not  damages.  Indeed,  he  had  no  power  to  award 
them,  for  although  judgment  may  be  signed  as  if  the  cause 
had  been  tried  at  Nisi  Prius,  yet,  not  having  the  power 
reserved  to  him,  he  could  not  enter  a  verdict ;  Hutchinson 
v.  Blackwell (a) ;  and  therefore  could  not  award  damages. 
[LUtledale  J.  Can  you  have  judgment  entered  up  for  the 
costs  unless  there  are  nominal  damages  to  tax  the  costs 
upon  ?]  The  plaintiff's  title  to  costs  does  not  depend  upon 
the  Statute  of  Gloster,  but  upon  the  order  of  reference. 
[Littledale  J .  No  doubt  the  plaintiff  is  entitled  to  costs ; 
my  only  doubt  is,  whether  he  can  have  judgment  entered 
for  the  costs,  as  no  damages  have  been  awarded.]  Perhaps, 
as  the  judgment  is  to  be  assimilated  to  judgment  after 
verdict  at  Nisi  Prius,  the  reference  itself  may  give  dfe 
plaintiff  a  right  to  damages ;  but  at  all  events  the  want  of 
damages  cannot  be  alleged  as  error  in  the  record,  for  by 
the  order  of  reference  no  error  is  to  be  brought.  In 
Wyhes  v.  Shipton(b)  the  arbitrator  disposed  of  several 
issues  in  the  cause  referred  to  him ;  but  his  award  was  set 
aside  because  he  had  neglected  to  assess  damages  on  a 
judgment  by  default,  which  the  defendant  had  suffered  to  a 
new  assignment.  There,  however,  the  arbitrator  bad  clearly 
the  power  to  assess  the  damages  in  question,  for  a  verdict 
and  damages  had  been  taken  for  the  plaintiff,  subject  to 
the  reference.  Anonymous  (c)  shews  that,  where  costs  are 
to  abide  the  event  of  an  award,  the  party,  in  whose  favour 
the  event  is  substantially  decided,  is  entitled  to  costs,  al- 
though no  express  directions  are  given.  There  can,  there- 
fore, be  no  difficulty  on  the  taxation  of  costs  in  this  case ; 
the  plaintiff  will  be  entitled  to  costs  in  respect  of  the  strip 
of  land  recovered  by  him ;  and  the  defendants  to  costs  in 
respect  of  the  residue. 


First  point.         Sir  W.  W.  Follett  and  Ogle  contrsL     According  to  the 
argument  on  the  other  side,  the  arbitrator  might  have  cou- 


(a)  8  Bint;.  331. 

(b)  3N.&M.  210. 


(r)  1  Smith,  426. 
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fined  his  award  to  a  single  perch  of  land,  although  there 
were  a  thousand  acres  in  dispute.  The  matter  in  differ- 
ence was  the  right  of  the  plaintiff  on  the  one  hand,  and  of 
the  defendant  on  the  other.  On  the  face  of  the  award  the 
arbitrator  professes  to  determine  upon  the  right  to  a  "  cer- 
tain part  of  the  land"  only,  and  as  to  the  residue  of  the 
land,  it  does  not  appear  that  he  ever  took  it  into  his  consi- 
deration at  all,  although  by  the  particulars  of  demand  it 
appeared  to  be  an  essential  matter  in  difference.  Where 
the  cause  is  referred,  and  particulars  are  given,  the  award 
must  adjudicate  upon  them  all,  even  though  some  of  them 
are  abandoned  before  the  arbitrator ;  Samuel  v.  Cooper  (a). 
[Patteson  J.  Suppose  in  assumpsit  for  several  claims  an 
award  made  that  the  defendaut  owed  a  particular  sum  ?] 
That  might  be  sufficient,  for  the  particular  sum  might  be 
owing  in  respect  of  all  the  several  claims;  otherwise,  it 
would  not  be  sufficient,  even  if  some  of  the  claims  were  ad- 
mitted to  be  free  from  all  question ;  In  the  matter  of  the 
arbitration  between  Robson  v.  Rail$ton(b).  A  verdict  may  be 
unobjectionable  which  disposes  only  of  some  of  the  claims 
sought  to  be  enforced,  but  an  award  must  carry  out  the 
objects  of  the  reference,  by  settling  every  thing  between  the 
parties.  If  the  award  had  decided  upon  all  the  closes,  no 
future  action  could  be  brought ;  Dot  d.  Morris  v.  Rosser(c), 
but  a  fresh  ejectment  in  this  case  may  be  commenced  to- 
morrow. [Cresswell  here  mentioned  Dunn  v.  Murray  (d) 
to  shew  that  no  fresh  ejectment  could  be  brought.] 

Another  objection  to  this  award  is,  that  the  arbitrator 
has  not  said  on  which  demise  the  plaintiff  has  recovered  : 
this  may  make  a  material  difference  to  the  parties  on  the 
taxation  of  costs. 

The  award  again  is  bad,  because  no  damages  are  given. 
One  point  referred  was  as  to  the  ouster  by  defendants,  and 
the  damages  in  respect  thereof.  The  costs  are  to  follow 
the  event,  that  is,  the  legal  event;  and  where  there  are  no 


Dob 
d. 

Madkims 
and  another 
o. 

Horn br 
and  another. 


Third  point : 
When  an 
ejectment  with 
two  demises 
is  referred, 
costs  to  abide 
the  event;  if 
the  arbitrator 
finds  for  the 
plaintiff,  he 
most  specify 
on  which 
demise. 

Second  point. 


(a)  2  Ad.&  EI.  752;  &  C.  4  N. 
&  M.  520. 

(6)  1  B.  &  Ad.  723. 


(c)  3  East,  15. 

W9B.&C.  780;  4  Mann.  & 
R.  571. 
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1838.  damages  there  can  be  no  costs.  Wykes  v.  Shipton  (a)  is  so 
far  very  like  the  present  case.  The  event  indeed  in  this 
case  is  altogether  equivocal,  so  that  it  is  difficult  to  say 
which  party  is  entitled  to  costs;  In  the  arbitration  of  Learn- 
ing and  Fearnley  (b). 

The  arbitrator  has  not  said  that  the  plaintiff  is  entitled 
to  the  term,  but  merely  to  possession. 
Fourth  point:      But  there  are  other  objections  to  the  award,  not  appear- 

o^U^facoTf  *n6  on  tne  **ce  °'      anc*  wnicn     appears  from  the  autho- 

an  award,  may  rity  of  Wrightson  v.  Bywater(c),  may  be  taken  advantage 

any  time,  on    °f»  on  an  application  of  this  kind,  which  is  not  to  set  aside 

an  application  lne  awarc|  ;Uejf  but  the  judgment  upon  it. 

to  set  aside  jo  r 

the  judgment      [The  Court  intimated  that  they  must  confine  themselves 

entered  up  on  tQ  objections  on  the  face  of  the  award.] 

Fifth  point :        Littleda  lb  J.  (d) — A  question  might  perhaps  have  been 
the  face°of  an  8U8ge8te(*>  whether,  at  this  distance  of  time,  we  can  enter- 
award  may  be  tain  this  rule  at  all;  because,  although  the  object  of  it  is 
thne^nan^    not  to  8et  a8*de  tue  award,  yet  the  effect  will  be  the  same, 
application  to  I  think,  however,  that  the  defendants  may  by  this  rule  take 
judgment.       auv  objections  apparent  on  the  face  of  the  award,  just  as  if 
they  were  shewing  cause  against  a  rule  for  an  attachment, 
on  account  of  their  disobedience  to  the  award.    It  may  be 
said  that  in  this  case  they  originate  the  objections,  and  are 
not  defending  themselves  against  an  enforcement  of  the 
award;  but  the  distinction  is  one  of  form  merely,  and  ought 
not  to  preclude  them. 
First  point.         Is  the  award  then  bad  on  the  face  of  it  ?    By  the  order 
of  reference,  all  matters  in  difference  in  the  cause  were  sub- 
mitted to  arbitration.    The  declaration  in  the  cause  was 
general,  containing  no  description  of  the  premises  in  ques- 
tion, but  the  arbitrator  does  not  even  profess  to  decide 
upon  all  matters  in  difference,  for  he  says  that  the  plaintiff 
"  is  entitled  to  a  certain  part  of  the  lands  sought  to  be 
recovered/'    It  has  been  contended  that  by  these  expres- 


(a)  3  N.  &  M.  240. 
(/>)  5  6.  &  Ad.  403. 
(c)  3  M.  &  W.  199. 


(d)  Lord  Denman  C.  J.  was  at 
the  Privy  Council. 
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sions  he  virtually  determines  that  the  residue  of  the  lands 
belonged  to  the  defendants,  or  at  all  events  that  it  did  not 
belong  to  the  plaintiffs.  This  might  be  his  meaning,  but 
it  is  not  expressed,  nor  is  it  to  be  gathered  by  necessary 
implication  from  what  is  expressed.  Suppose  a  reference 
of  an  action  of  assumpsit,  brought  to  recover  50/.,  as  the 
price  of  a  horse,  and  50/.  as  the  price  of  a  bale  of  cloth; 
an  award  that  the  plaintiff  was  entitled  to  50/.  for  the  horse, 
would  certainly  leave  the  other  claim  for  cloth  quite  open. 
So  in  this  case,  the  dispute  as  to  the  residue  of  the  lands  in 
question  is  left  unsettled;  and  though  a  verdict  in  eject- 
ment determines  nothing  conclusively,  to  as  to  prevent 
future  actions  in  respect  of  the  same  property,  yet  an  award 
ought  to  be  quite  final.  1  do  not  say  whether  it  should  set 
out  the  property  by  metes  and  bounds,  but  it  should  do 
something  with  respect  to  every  part  of  the  property. 

I  have  some  doubt  as  to  the  validity  of  another  objection, 
viz.  that  the  award  does  not  particularize  the  demise  on 
which  the  plaintiff  has  recovered.  Whether  he  is  entitled  on 
the  one  demise  or  the  other,  may  make  a  difference  in  the 
taxation  of  costs.  Where  at  Nisi  Prius  a  verdict  has  been 
taken  generally  in  ejectment  on  several  demises,  any  mistake 
with  respect  to  costs  may  be  set  right  by  the  judge's  notes. 

Patteson  J. — I  think  the  defendants  must  be  confined  Fourth  point, 
to  objections  appearing  on  the  face  of  the  award,  just  as  if 
they  were  defending  themselves  against  an  action  upon  it 
or  an  attachment,  and  I  cannot  see  that  Wrightson  v.  J5y- 
water{a)  decides  any  thing  to  the  contrary.  Now  on  the  First  point, 
face  of  it  this  award  cannot  be  held  good,  unless  by  im- 
porting into  it  something  which  is  not  expressed.  The 
arbitrator  has  said  that  the  plaintiff  is  entitled  to  possession 
of  a  certain  part  of  the  lands  in  question,  are  we  therefore 
to  infer  that  he  says  also  that  defendants  are  entitled  to  the 
residue,  and  to  their  costs  in  respect  of  it?  We  have  a 
declaration  with  general  words,  and  whether  the  particulars 

(a)  3  M.  &  W.  199. 
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18S&       of  demand  gave  an  accurate  description  of  the  premises  or 
not  is  immaterial,  for  we  cannot  look  to  them.    If  the  arbi- 
trator, after  awarding  a  certain  part  to  the  plaintiff,  bad 
added  the  words  "  and  no  more,"  it  would  have  been  more 
explicit,  but  I  do  not  think  even  that  would  have  done.  If 
by  implication  the  defendants  have  all  the  residue  of  the  lands 
awarded  to  them,  thej  would  have  a  right  to  costs  for  de- 
fending their  claim  to  so  much,  and  also  to  set  up  the  award 
as  a  conclusive  answer  to  any  subsequent  actiou  by  the 
same  plaintiffs  in  respect  of  it.    But,  except  by  extraneous 
evidence,  we  cannot  know  that  the  arbitrator  has  ever  taken 
the  residue  into  his  consideration,  and  if  defendants  have  a 
title,  they  had  a  right  to  have  it  found  under  the  hand  of  the 
arbitrator,  and  to  have  something  more  than  mere  inference 
and  implication  to  set  up  against  any  subsequent  action. 
Third  point.        I  think  the  award  is  bad  also  for  not  saying  on  which 
demise  the  plaintiff  is  entitled.    The  costs  are  to  abide  the. 
event,  and  the  event  is  not  ascertained  in  such  a  way  that 
the  costs  can  be  properly  taxed.    The  same  field  may  cer- 
tainly  have  been  recovered  by  the  plaintiff,  partly  on  one 
demise  and  partly  on  the  other,  but  if  so,  it  should  have 
been  so  expressed.    Without  wishing  at  all  to  depart  from 
the  general  practice,  that  the  Courts  will  not  be  astute  to 
set  aside  awards,  I  must  say  that  in  my  opinion  this  award 
cannot  be  enforced. 


Coleridge  J. — The  defendants  must  be  confined  to 
Foartti  point,  objections  on  the  face  of  the  award,  just  as  if  they  were 
shewing  cause  against  a  rule  for  an  attachment.  The  plain- 
tiff has  got  judgment;  that  judgment  stands  upon  the 
award,  and  that  award  has  been  allowed  to  stand  unques- 
tioned up  to  this  time.  Ought  the  defendants  then  to  be 
in  a  better  situation  than  if  they  were  shewing  cause  against 
an  attachment?  In  Wrigktson  v.  By  water  {a)  this  point 
never  arose,  and  after  all  the  award  there  was  held  good. 
First  point.        I  must  however  say,  considering  the  desire  of  the  Courts 

(«)  3M.&W.  199. 
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to  sustain  awards,  that  I  have  doubts  whether  the  arbitra- 
tor, by  awarding  to  plaintiff  a  certain  part  of  the  subject  in 
dispute,  has  not  also  by  necessary  implication  awarded  that 
he  is  entitled  to  no  more;  and  if  he  had  said  in  terms  that 
the  plaintiff  was  entitled  to  no  more,  I  think  enough  would 
have  been  done.  It  is  material  in  this  case,  I  admit,  that 
the  arbitrator  professes  only  to  deal  with  part  of  the  matters 
in  difference,  and  if  I  were  compelled  to  come  to  a  con- 
clusion on  this  point,  I  might  agree  with  the  rest  of  the 
Court.  But  I  must  say  I  have  no  difficulty  on  the  other 
point.  The  arbitrator,  by  not  stating  on  which  demise  the 
plaintiff  has  recovered,  has,  in  substance,  omitted  to  state 
which  of  two  plaintiffs  has  recovered. 

With  regard  to  the  non- assessment  of  damages,  it  is  un-  Sacond  point, 
necessary  to  express  any  opinion,  but,  it  appears  to  me,  the 
plaintiff,  by  the  order  of  reference,  was  empowered  to  pro- 
ceed exactly  as  if  he  had  obtained  a  verdict  at  nisi  prius, 
which  would,  I  think,  have  entitled  him  to  sign  judgment 
for  nominal  damages,  although  the  arbitrator  himself  had 
perhaps  no  jurisdiction  to  award  them. 

Rule  absolute. 


The  Queen  v.  The  Mayor  and  Town  Clerk  of  Evesham.  ^Vwdty 

TaLFOURD  Serjt.  in  Easter  term  last,  had  obtained  a  TheraLutei 

rule  calling  upon  the  Mayor  and  Town  Clerk  of  the  bo-  of  a  meeting 

rough  of  Evesham,  to  shew  cause  why  a  writ  of  mandamus  council  ought 

should  not  issue  directed  to  them,  commanding  them  to  t0  08  ^rawn  _ 

.  up  and  signed 

enter  in  the  minute-book  of  the  council  of  that  borough,  by  the  chair* 

the  resolution  passed  at  a  meeting  of  the  council,  held  on  j^"^^ 

the  3d  December,  1836.  meeting,  under 

From  the  affidavit  on  which  the  rule  was  obtained,  it  \fc4°c?70? 

appeared  that  some  of  the  members  of  the  town-council  of 

Evesham,  in  November  1836,  had  called  upon  Dr.  Cooper, 

the  then  mayor,  to  convene  a  special  meeting  of  the  borough 

for  the  purpose  of  taking  into  consideration  a  charity, 

VOL.  III.  A  A 
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1838.       called  Deacles  charity.    The  mayor  having  refused  to  call 

T|^*^'     the  meeting,  five  of  the  town-council  convened  a  meeting 
ie  ^ueen   ^  ^e  3d  December,  1836 ;  and  at  the  meeting  assembled 

^Evmham  °f  *n  con8e^uence'  at  which  the  five  members  of  the  council 
who  signed  the  requisition,  and  the  town-clerk  attended, 
one  of  the  members  of  the  council  present,  who  was  an 
alderman  of  the  borough,  was  placed  in  the  chair,  and 
divers  resolutions  were  passed  respecting  the  charity.  The 
affidavit  then  stated,  that  the  town-clerk,  at  such  meeting, 
caused  a  draft  to  be  made  in  writing  of  such  resolutions, 
which  the  chairman  took  home  to  revise  before  entering  it, 
and  the  chairman  having  so  revised  such  draft,  he  caused  a 
fair  copy  thereof,  signed  by  himself,  to  be  delivered  to  the 
town-clerk  on  the  day  after  the  meeting.  The  affidavit 
then  stated,  that  the  town-clerk  had  neglected  to  enter  the 
minutes  in  consequence  of  a  protest  from  the  mayor  that 
the  meeting  of  3d  December  was  irregular ;  and  that  at  a 
quarterly  meeting  of  the  town  council,  held  on  the  8th 
February,  1837,  a  resolution  was  passed,  and  a  minute  en* 
tered,  ordering  the  town-clerk  not  to  enter  any  minute  of 
the  meeting  of  council  held  on  the  3d  December,  on  the 
ground  of  its  being  an  invalid  and  irregular  meeting.  An 
affidavit  of  Dr.  Cooper  and  others,  setting  out  the  circum- 
stances of  the  case,  was  filed  in  answer. 

Sir  W.  W.  Follett  and  C.  Cooper  on  a  former  day  (May  8th) 
shewed  cause.  I.  This  mandamus  is  improperly  directed. 
The  mayor  and  town-clerk  have  no  more  power  over  the 
minutes  than  any  other  member  of  the  council.  II.  The 
application  is  wrongly  conceived ;  for  it  is  clear  from  s.  69 
of  5  8c  6  W.  4,  c.  76,  that  the  minutes  of  the  proceedings 
of  a  meeting  should  be  made  at  the  time,  and  be  signed  by 
the  chairman ;  the  words  are,  "  minutes  of  the  proceedings 
of  all  such  meetings  shall  be  drawn  up  and  fairly  entered 
into  a  book  to  be  kept  for  that  purpose,  and  shall  be  signed 
by  the  mayor,  alderman,  or  councillor  presiding  at  such 
meeting." 
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Talfourd  Serjt.  contra.  The  practice,  and  the  only  con- 
venient practice,  in  all  these  cases  is,  for  the  town-clerk  to 
take  rough  minutes  at  the  time,  which  may  be  afterwards  en- 
tered in  a  book  kept  for  the  purpose.  The  intention  of  the 
legislature  was  to  legalise  this  practice,  for  otherwise  the 
minutes  could  not  be  fairly  entered,  during  the  interrup- 
tions to  which  the  meeting  may  be  subjected. 

Lord  Denman  C.  J. — The  parties  who  make  this  appli- 
cation are  themselves  in  fault.  Section  69  directs  the 
chairman  of  the  meeting  to  sign  the  minutes ;  and  if  a 
question  be  raised  as  to  the  correct  method  of  taking  the 
minutes  of  a  meeting,  we  must  hold,  on  the  words  of  the 
act,  that  they  ought  to  be  taken  at  the  time  when  the  meet- 
ing is  held. 

Littledale  J.  concurred. 

Patteson  J. — On  the  words  of  the  act,  I  think  it  clear 
that  the  minutes  should  be  drawn  up  at  the  time,  and 
signed  at  the  time.  This  may  be  occasionally  an  incon- 
venient practice,  and  it  might  be  better  that  the  town-clerk 
should  draw  up  rough  minutes,  and  that  the  chairman 
should  sign  when  they  are  entered  subsequently  in  the 
book  kept  for  the  purpose.  Such  a  practice  would  pro- 
bably not  be  void,  as  the  irregularity  might  be  cured  by 
the  subsequent  signature ;  but  if  we  are  called  upon  to 
issue  a  mandamus,  we  must  be  sure  that  there  is  a  strict 
legal  ground  for  the  application. 

Coleridge  J. — We  are  called  upon  to  issue  a  manda- 
mus to  the  mayor  and  town-clerk  to  enter  the  minutes  of  a 
meeting  of  town  council.  But  if  it  is  the  duty  of  the 
town-clerk  to  enter  the  minutes,  it  must  be  his  duty  to  do  so 
at  the  time  of  the  meeting,  and  not  afterwards.  It  is  im- 
portant that  the  minutes  should  be  entered  at  the  time,  for 
if  only  rough  minutes  arc  taken,  which  are  entered  at  a  sub- 
sequent time,  there  can  be  no  certainty  that  an  accurate 
record  of  what  actually  took  place  is  preserved. 

Rule  discharged. 

a  a  2 
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The  Queen  v.  The  Wardens  and  Overseers  of  the  Poor 
and  Inhabitants  of  the  Parish  of  St.  Saviour's,  Soutii- 

x  hurt  day, 

May  10M.  WARE. 

1.  The  Court,  gIR  p.  POLLOCK,  on  a  former  dav  in  this  term,  ob- 
ln  the  exercise  7 

of  their  dig-  tained  a  rule  calling  upon  the  defendants  to  shew  cause  why 
^ndainusthe  the^  8nou,d  not  PaJ  to  the  prosecutors  their  costs  for  their 
Act  (1  WUlAy  applications  for  the  two  writs  of  mandamus  in  this  case  (a), 

grant  costs  to  and  a'90  tne  costs  °f  tne  writs  and  °f  (his  application,  under 
the  prosecu-    tne  I  Will.  4,  c.  2 1 . 
tors,  although 
there  may  have 

n^tiSof"1  Sir  J-  CamPbelt  A-  G»  and  £-  Perr!l>  now  sbewed  cause 
law  raised  on  for  the  inhabitants.  In  doubtful  cases  like  the  present, 
the  re^m.^  ^  whcn  the  decisiou  of  a  Court  of  Law  is  required  as  a  guide, 
return  to  a  the  practice  of  this  Court  has  been  never  to  grant  costs : 
shewing  cause  Rex  v*  The  Commissioners  of  the  Harbour  of  Rye  (b),  Rex 
for  di*oT>edi-  v  Tke  Lord  0j  the  Mamr  0f  Oundle  (c),  Lord  Boston  v. 
euce  to  the  ^       J  1 

writ,  is  made   The  Thames  and  Lis  Navigation  (d).    In  Rex  v.  The  Lord 

intshofah^-U"  °f  t,ie  Manor  °f  °«»dle(c)>  L°rd  Denman  C.J.  said,— 
rish,  if  the  re-  "  The  granting  of  costs  is  eutirely  in  the  discretion  of  the 
ed^the^Court,  ^ourt,  and  this  case  has  been  much  too  doubtful  a  one  to 
in  *^nl!"Rw  warrant  their  doing  so  in  this  instance.*'  Besides,  the  inha- 
certain  which  bitants  have  succeeded  on  the  main  ground  of  their  opposition 
unu^^ne^iii  t0  *c  w"* * l',e^  never  contested  the  right  of  the  cbaplaius  to 
making  the  re-  receive  their  stipends;  but  on  examining  the  returns  and 
tKetr0^  the  affidavits,  it  will  be  found  that  they  objected  to  make 
costs  absolute  a  rate  for  church  repairs,  when  the  wardens  had  other  funds 
for  the  purpose ;  and  this  was  conceded  on  the  argument  to 
be  a  good  objection.  It  may  be  said  that  it  is  hard  for  the 
chaplains  not  to  get  their  costs;  but  they  have  obtained  a 
great  benefit  from  the  decision  of  trie  Court,  as  it  gives 
them  a  right  to  have  a  rate  made  every  year  to  defray  their 
salaries.    If  the  Court  makes  the  rule  absolute,  how  is  it  to 

(«)  Sec  Rex  r.  The  Wardens  of  (*)  5  B.  &  Ad.  1094,  n. 

St.  Saviour's,  1  N.  &  P.  496;  Re-  (fjlA.&E.  290,  n.  299;  3 

gtac  v.  Tke  Wardens,  «fc  of  St.  N.&M.  484. 

Sm<*r\  3  N.  &  P.  126.  (<f)  5  A.  &  E.  817. 


against  them. 
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be  enforced?    Is  every  inhabitant  to  be  made  liable  in  ^SSQ. 

sotido,  whether  he  opposed  the  writ  or  not  ?  or  are  all  the  r^^^ 
costs  to  be  obtained  from  any  one  individual  whom  the  pro-  Vt 
secutors  may  single  out  ?  a£fCM 

Sir  jF.  Pollock,  contrsL  The  question  is,  not  whether  ^uth^arY.' 
any  one  shall  be  punished  for  raising  a  question  of  law, 
but  whether  parties  who  succeed  in  establishing  a  right  are 
to  defray  the  expenses  of  litigation  raised  by  others.  Jus- 
tice will  not  be  done  if  the  chaplains  do  not  get  their  costs. 
It  was  not  their  fault  that  other  questions  of  church  rates 
may  have  been  mixed  up  with  the  arguments.  They  have 
come  to  the  Court  to  enforce  certain  statutes,  and  they 
have  succeeded.  The  costs  in  this  case  will  not  be  felt  to 
the  extent  of  a  farthing  each  by  the  inhabitants,  but  they 
would  be  ruinous  were  they  to  fall  on  the  chaplains.  Be- 
sides, the  wardens  have  ample  funds  of  the  parish,  out  of 
which  all  the  costs  may  be  paid.  [Patteson  J.  My  diffi- 
culty is  to  discover  who  the  inhabitants  are  against  whom 
the  rule  is  to  be  enforced.]  No  greater  difficulty  can  arise  in 
this  case  than  in  any  other  where  inhabitants  are  parties. 
There  might  be  a  difficulty  in  selecting  any  one  individual, 
but  the  parties  who  opposed  the  writ  are  undoubtedly 
liable. 

Lord  Denman  C.J. — We  have  felt  great  difficulty  in 
this  case  in  satisfying  ourselves  against  whom  the  rule 
should  be  made  absolute ;  but  on  consideration  we  think 
no  difficulty  will  be  found  in  moulding  the  rule  so  as  to 
meet  the  case.  It  is  quite  clear,  although  many  points 
were  raised  on  the  different  arguments,  that  the  chaplains 
are  entitled  to  their  stipends  out  of  the  rate,  and  they  ought 
not  to  be  made  to  pay  for  maintaining  their  rights.  I  can- 
not conceive  a  greater  act  of  oppression  than  to  suffer  a 
large  body  to  obstruct  individuals  in  the  assertion  of  their 
rights,  without  any  risk  to  themselves.  The  recent  act  (a)  t 
gives  us  a  discretionary  power  over  costs j  and  in  the  excN 
(a)  I  Witt.  4,  Ci  21. 
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1838.      cise  of  that  discretion,  we  can  find  out  who  the  parties  op- 

K^^r+j*  p09ing  the  execution  of  the  writ  were.  The  rule  therefore 
The  Queen      .„  .      ,  . 

v,        will  be  absolute  against  all  those  who  made  a  return. 

The  Wardens 
&c.  of 

St.  Saviour's,  Little  dale,  Patteson,  and  Coleridge,  Js.  concurrecU 
Souihwakk. 

Hindmarsh,  for  the  wardens,  subsequently  applied  that 
the  rule  should  not  be  absolute  against  the  wardens  in  their 
personal  character;  to  which  the  Court  assented. 

Rule  absolute. 

The  rule  was  drawn  up  in  the  following  form : — 

"  Upon  hearing  counsel  on  both  sides,  it  is  ordered  that  the  defend- 
ants do  pay  to  the  prosecutors  or  their  attorney  their  costs  of  the  appli- 
cations made  for  the  two  writs  of  mandamus  issued  in  this  prosecution, 
and  also  the  costs  of  the  said  writs  and  incident  thereto,  and  the  costs 
of  this  application ;  but  that  the  churchwardens  and  overseers  shall  not 
be  personally  liable  as  such.  And  it  is  further  ordered,  that  such  costs 
be  taxed  by  the  coroner  and  attorney  of  this  Court" 


Thursday, 
May  10th. 

1.  Trespass 
for  throwing 
down  a  wall. 


MURLEY  V.  M'DERMOTT. 


Trespass.   The  secoud  count  was  for  breaking  and 

prostrating  a  certain  wall  of  the  plaintiff,  bounded  towards 
Pleas — l.  that  the  north  by  a  workshop  of  the  defendant,  and  towards  the 
noVt^w^fof  south  by  a  building  of  the  plaintiff,  and  for  taking  and  car- 
^j>lainjjff;    rymg  away  the  materials  thereof.    Pleas,  to  second  couut, 

wall  was  a      1*  not  guilty:  2.  that  the  said  wall  was  not  the  wall  of  the 

party-wall, 

standing  partly  on  land  of  the  plaintiff,  partly  on  land  of  the  defendant.  The  contest  at 
the  trial  was,  as  to  whom  the  wall  belonged.  The  jury  found  that  it  was  a  party-wall : 
— Held,  that  upon  this  finding  the  defendant  was  entitled  to  the  verdict  on  the  first  issue, 
as  the  plaintiff  on  that  plea  was  bound  to  prove  that  the  whole  wall  was  his. 

2.  Semble,  that  the  plea  of  the  wall  being  a  party-wall,  is  no  answer  to  a  trespass  to 
the  whole  wall. 

3.  Where  the  issue  between  purchasers  of  two  lots  at  a  sale,  was  as  to  parcel  or  no 
parcel,  a  handbill,  describing  the  lots  in  question,  which  was  circulated  in  the  auction 
room  at  the  time  of  the  sale,  is  admissible  in  evidence,  in  order  to  apply  the  language  in 
the  deed  of  conveyance  which  described  the  premises  as  those  now  in  the  occupation  of 
A.  jB.,  with  all  buildings  &c.  knowu  or  reputed  to  be  parcel  thereof. 
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plaintiff:  3.  that  the  said  wall  was  the  wall,  soil  and  free-  1838. 


hold  of  the  defendant :  4.  that  the  said  wall  was,  at  the  said  j^**^ 
time  when  &c,  a  party-wall  standing,  being  erected  and  Vt 
built  partly  on  land  of  the  plaintiff  and  partly  on  land  of  the  M'Dbbmott. 
defendant. 

At  the  trial  at  the  last  Somersetshire  assizes,  before  J?a- 
sanquet  J.,  it  appeared  that  the  matter  in  dispute  was  as  to 
the  right  to  a  wall  dividing  the  premises  of  the  parties, 
which  abutted  to  the  north  on  a  workshop  of  the  defend- 
ant's, and  to  the  south  on  a  building  of  the  plaintiff's.  Both 
parties  claimed  the  entire  wall.  The  act  of  trespass  com- 
plained of  was  the  stripping  off  some  thatch,  which  served 
as  a  coping  on  the  top  of  the  wall.  It  appeared  that  the 
premises  of  the  plaintiff  and  the  defendant  had  been  in 
one  possession  till  the  year  1837,  when  they  were  sold  sepa- 
rately in  lots,  at  an  auction.  The  plaintiff's  property  was 
described  in  the  conveyance  made  to  him  after  the  sale,  to 
which  the  defendant  was  also  a  party,  as  "  all  that  messuage 
and  dwelling-house,  with  the  garden,  workshop  and  build- 
ings behind  the  same,  situate  in  a  street  called  the  Sheep 
Market  Street,  formerly  called  Cross  Tree  Street,  in  the 
town  of  Crewkerne  aforesaid,  many  years  aforesaid  in  the 
possession  of  one  John  Wilie,  and  now  in  the  occupation  of 
George  Howe  as  tenant  thereof,  together  with  all  houses, 
outhouses,  buildings,  &c,  known  or  reputed  to  be  parcel 
thereof."  The  defendant's  premises  were  described  m  the 
same  conveyance  in  similar  language,  as  "  now  in  the  occu- 
pation of  — -  Priddle"  The  plaintiff  proved  acts  of  own- 
ership exercised  by  the  occupier  of  his  premises  with 
respect  to  the  wall,  and  on  the  plaintiff's  side  of  the  wall  it 
appeared  that  there  had  been  a  building  supported  by  it  for 
at  least  forty  years.  The  defendant  proved  that  a  building 
on  his  side  of  the  wall  had  rested  upon  it  for  twenty  years, 
and  in  order  to  prove  that  the  whole  wall  passed  to  him  in 
the  conveyance,  he  put  in  a  handbill,  describing  by  their 
quantity  of  frontage  the  lots  purchased  by  the  plaintiff  and 
himself,  which  was  circulated  at  the  auction,  and  was  there 
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1838.      cise  of  that  discretion,  we  can  6od  oat  who  the  parties  op* 

^*~ir^J'  posing  the  execution  of  the  writ  were.  The  rule  therefore 
The  Queen      ...  m      t  a 

Vm        will  be  absolute  against  all  those  who  made  a  return. 

The  Wardens 
&c.  of 

St.  Saviours,     Littledale,  Patteson,  and  Coleridge,  Js.  concurred. 

SOUIMWAEK. 

Hindmarsh,  for  the  wardens,  subsequently  applied  that 
the  rule  should  not  be  absolute  against  the  wardens  in  their 
personal  character;  to  which  the  Court  assented. 

Rule  absolute. 


The  rule  was  drawn  up  in  the  following  form : — 

"  Upon  bearing  counsel  on  both  sides,  it  is  ordered  thai  the  defend- 
ants do  pay  to  tbe  prosecutors  or  their  attorney  their  costs  of  the  appli- 
cations made  for  the  two  writs  of  mandamus  issued  in  this  prosecution, 
and  also  the  costs  of  the  said  writs  and  incident  thereto,  and  the  costs 
of  this  application ;  but  that  the  churchwardens  and  overseers  shall  not 
be  personally  liable  as  such.  And  it  is  further  ordered,  that  such  costs 
be  taxed  by  the  coroner  and  attorney  of  this  Court" 


Thursday,  MuRLEY  V.  M'DeRMOTT. 

May  10/A. 

1.  Trespass  -I-  RESPASS.    The  second  count  was  for  breaking  and 

doVnT waH     PrO8trat*0g  a  certaiu  wall  of  the  plaintiff,  bounded  towards 

Pleas— 1.  that  the  north  by  a  workshop  of  the  defendant,  and  towards  the 

mft  The  walfof  soutn  by  a  building  of  the  plaintiff,  and  for  taking  and  car- 

the  plaintiff;  rying  away  the  materials  thereof.  Pleas,  to  second  count. 
2.  that  the  .       ,  yt         '  fl    r  , 

wall  was  a  u°t  guilty:  2.  that  the  said  wall  was  not  the  wall  of  the 

party-wall, 

standing  partly  on  land  of  the  plaintiff,  partly  on  land  of  the  defendant.  The  contest  at 
the  trial  was,  as  to  whom  the  wall  belonged.  The  jury  found  that  it  was  a  party-wall : 
— Held,  that  upon  this  finding  the  defendant  was  entitled  to  the  verdict  on  the  first  issue, 
as  the  plaintiff  on  that  plea  was  bound  to  prove  that  the  whole  wall  was  his. 

2.  Semble,  that  the  plea  of  tbe  wall  being  a  party-wall,  is  no  answer  to  a  trespass  to 
the  whole  wall. 

3.  Where  the  issue  between  purchasers  of  two  lots  at  a  sale,  was  as  to  parcel  or  no 
parcel,  a  handbill,  describing  the  lots  in  question,  which  was  circulated  in  the  auction 
room  at  the  time  of  the  sale,  is  admissible  in  evidence,  in  order  to  apply  the  language  in 
the  deed  of  conveyance  which  described  the  premises  as  those  now  in  the  occupation  of 
A,  B.f  with  all  buildings  &c.  knowu  or  reputed  to  be  parcel  thereof. 
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plaintiff:  3.  that  the  said  wall  was  the  wall,  soil  and  free- 
hold of  the  defendant :  4.  that  the  said  wall  was,  at  the  said 
time  when  &c,  a  party-wall  standing,  being  erected  and 
built  partly  on  land  of  the  plaintiff  and  partly  on  land  of  the 
defendant. 

At  the  trial  at  the  last  Somersetshire  assizes,  before  Bo* 
sanquet  J.,  it  appeared  that  the  matter  in  dispute  was  as  to 
the  right  to  a  wall  dividing  the  premises  of  the  parties, 
which  abutted  to  the  north  on  a  workshop  of  the  defend- 
ant's, and  to  the  south  on  a  building  of  the  plaintiff's.  Both 
parties  claimed  the  entire  wall.  The  act  of  trespass  com- 
plained of  was  the  stripping  off  some  thatch,  which  served 
as  a  coping  on  the  top  of  the  wall.  It  appeared  that  the 
premises  of  the  plaintiff  and  the  defendant  had  been  in 
one  possession  till  the  year  1837,  when  they  were  sold  sepa- 
rately in  lots,  at  an  auction.  The  plaintiff's  property  was 
described  in  the  conveyance  made  to  him  after  the  sale,  to 
which  the  defendant  was  also  a  party,  as  "  all  that  messuage 
and  dwelling-bouse,  with  the  garden,  workshop  and  build- 
ings behind  the  same,  situate  in  a  street  called  the  Sheep 
Market  Street,  formerly  called  Cross  Tree  Street,  in  the 
town  of  Crewkerne  aforesaid,  many  years  aforesaid  in  the 
possession  of  one  John  Wilie,  and  now  in  the  occupation  of 
George  Howe  as  tenant  thereof,  together  with  all  houses, 
outhouses,  buildings,  &c,  known  or  reputed  to  be  parcel 
thereof."  The  defendant's  premises  were  described  m  the 
same  conveyance  in  similar  language,  as  "  now  in  the  occu- 
pation of  —  Priddle."  The  plaintiff  proved  acts  of  own- 
ership exercised  by  the  occupier  of  his  premises  with 
respect  to  the  wall,  and  on  the  plaintiff's  side  of  the  wall  it 
appeared  that  there  had  been  a  building  supported  by  it  for 
at  least  forty  years.  The  defendant  proved  that  a  building 
on  his  side  of  the  wall  had  rested  upon  it  for  twenty  years, 
and  in  order  to  prove  that  the  whole  wall  passed  to  him  in 
the  conveyance,  he  put  in  a  handbill,  describing  by  their 
quantity  of  frontage  the  lots  purchased  by  the  plaintiff  and 
himself,  which  was  circulated  at  the  auction,  and  was  there 
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seen  by  the  plaintiff's  agent.  This  evidence  was  objected 
to,  but  was  received  by  the  learned  judge.  The  jury 
v.  found  on  the  first  and  third  issues  for  the  plaintiff,  and  on 
M'Dsrmott.  tnc  fourth  for  the  defendant ;  whereupon  the  learned  judge 
ordered  the  verdict  on  the  second  issue  to  be  entered  for 
the  defendant  also. 


Erie,  on  a  former  day  (a)  in  this  term,  moved  for  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff  on  the  second  issue, 
and  for  judgment  non  obstante  veredicto  on  the  fourth 
issue.    He  also  moved  for  a  new  trial  on  the  evidence. 

Ou  the  fourth  issue  the  plaintiff  is  entitled  to  judgment 
nou  obstante  veredicto.  The  plaintiff  complains  of  a  tres- 
pass to  the  whole  wall:  the  defendant  professes  to  answer 
the  whole  count,  but  in  effect  justifies  the  alleged  tres- 
pass as  to  half  the  wall  only.  [Patteson  J.  Though  the 
plea  may  be  demurrable,  that  does  not  entitle  you  to  have 
judgment  non  obstante  veredicto.]  It  is  no  answer  to  the 
plaintiff's  complaint.  On  the  second  issue  the  plaintiff  is 
entitled  to  the  verdict ;  for  the  finding  of  the  jury  that  the 
wall  is  a  party-wall,  standing  partly  on  the  plaintiff's  land, 
establishes  that  half  the  wall  is  the  wall  of  the  plaintiff,  and 
the  other  half  the  wall  of  the  defendant.  The  plaintiff's  and 
defendant's  property  divide  ad  medium  filum  muri;  the  wall 
therefore  must  be  considered  as  two  walls ;  and  a  trespass 
having  been  proved  to  the  whole,  the  plaintiff  is  entitled  to 
the  verdict.  In  Cubitl  v.  Porter  (b)  it  was  held,  that  where 
two  persons  are  tenants  in  common  of  a  party-wall,  a 
justification  of  trespass  to  the  whole  wall,  by  one  of  the 
tenants,  in  an  action  by  the  other,  is  good ;  but  it  appears, 
from  Malts  v.  Hatckins  (c),  that  it  does  not  follow,  be- 
cause two  persons  have  a  party-wall,  that  they  are  therefore 
tenants  in  common,  and  that  if  the  wall  is  built  half  on  the 
land  of  each,  so  much  of  the  wall  is  the  exclusive  property 

(•)  April  94th,  before  Lord  Den-       (b)  *  Mann.  &  Ry.  967;  &  C. 
iMCJ,  Ltiik+Je>  Pallem,    8  B.  &  C.  257. 
and  dkridft,  J*,  (c)  5  Taunt.  *0. 
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of  each  party.  The  facts  of  the  present  case  bring  it  within 
Mutts*.  Hawkim{a) :  for  the  finding  of  the  jury  establishes 
that  the  half  of  the  wall  abutting  on  the  defendant's  pro- 
perty is  the  back  of  his  workshop,  and  the  other  half  is  the 
plaintiff's  wall. 

With  regard  to  the  admission  of  evidence,  the  criterion  at 
the  trial  was,  what  had  been  in  the  occupation  of  Howe, 
and  what  in  Pridd/e's.  The  defendant  put  in  evidence  a 
handbill,  containing  a  description  of  the  land  to  be  sold  by 
auction,  and  which  described  the  property  he  bought  as 
having  so  many  feet  of  frontage.  The  criterion  of  frontage 
referred  to  in  the  handbill,  was  quite  different  from  that  in 
the  deed  as  to  the  reputed  occupation  of  the  tenants.  The 
effect  of  the  handbill  therefore  was  to  vary  the  description 
in  the  deed,  which  makes  it  inadmissible. 

Cur.  adv.  vult. 
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MVRLEY 
V. 

M'Dermott. 


Lord  Dbnman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court.  After  stating  the  pleadings,  his  lordship 
continued  thus : — The  foundation  of  the  motion  as  to  the 
second  issue  is,  that  regard  being  bad  to  the  finding  on  the 
fourth,  it  must  be  taken  that  there  are  two  walls, — one  on 
the  plaintiff's  land,  and  his  property — the  other  on  the  de- 
fendant's, and  his  property;  and  as  a  trespass  has  been 
proved  on  that  wall,  or  that  portion  of  the  two  united  walls 
which  stands  on  plaintiff's  land,  and  is  his  property,  the 
second  plea  is  negatived,  and  the  issue  should  be  found  for 
him ;  and  it  is  said  the  abuttals  in  the  declaration  present 
no  difficulty  in  the  way  of  this  finding,  for  that  the  portion 
of  wall  on  the  north  of  the  plaintiff's  wall  is  only  the  back 
wall  of  the  defendant's  workshop  and  building.  But  we 
are  of  opinion  that  this  reasoning  cannot  prevail :  it  is  clear 
that  the  plaintiff  brought  his  action  for  an  alleged  trespass  on 
the  xchole  of  that  which  the  jury  have  found  to  be  a  party- 
wall,  as  one  entire  building,  erected  on  his  own  land ;  and 
the  struggle  in  the  cause  was,  as  to  the  property  in  the 

(a)  5  Taunt.  «0. 


M'Dermott, 
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whole  wall ;  and  assuming  that,  from  the  jury's  finding,  we 
must  take  it  there  are  two  walls,  one  on  the  land  of  each 
v.  party,  that  same  finding  shews  that  these  two  walls  abut  on 
each  other;  and  the  plaintiff  consequently  has  failed  to 
prove  bis  property  in  the  wall  described  by  its  abuttals  in 
the  declaration.  The  fact  that  the  defendant's  workshop 
and  other  buildings  of  the  defendant,  mentioned  in  the 
declaration,  are  built  against,  with  their  roof  resting  on,  the 
top  of  the  united  walls,  does  not  make  that  wall,  which 
stands  on  the  defendant's  land,  a  portion  of  themselves; 
they  are  not  therefore  the  abuttals,  but  the  wall  itself  is  the 
abuttal  to  the  plaintiff's  wall.  If  the  verdict  is  rightly 
entered  on  the  second  issue,  it  is  unnecessary  to  grant  any 
rule  for  the  purpose  of  considering  whether  the  fourth  be  a 
good  plea.  Nothing  would  depend  on  that  plea  but  the 
costs  of  the  issue,  which  must  be  inconsiderable,  as  all  the 
evidence  applicable  to  it  is  also  material  to  the  second. 
Upon  the  defendant's  allowing  the  plaintiff  the  costs  of  this 
issue,  there  will  therefore  be  no  rule  on  this  point. 

Motion  was  also  made  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  evidence,  and  that  some  evidence 
had  been  improperly  received.  We  have  seen  the  learned 
judge's  note :  there  appears  to  have  been  much  evidence 
offered  on  both  sides  ;  and  he  is  satisfied  with  the  verdict. 

The  evidence  said  to  have  been  improperly  received  was 
a  handbill,  advertising  the  properties  both  of  plaintiff  and 
defendant  for  sale;  and  it  was  urged  that  this  was  received 
in  order  to  construe  the  deed  by  which  the  plaintiff's  pro 
perty  was  conveyed  to  him.  The  plaintiff  and  defendant 
had  purchased  of  the  same  owner ;  the  lot  which  each  pur- 
chased was  described  in  his  deed  by  a  reference  to  the  occu- 
pation of  the  then  tenant,  and  there  were  words  to  pass  all 
that "  was  known  or  reputed  to  be  parcel "  of  such  occupa- 
tion. There  was  evidence  to  shew  that  the  handbill  in 
question  was  circulated  in  the  sale  room  before  and  at  the 
time  of  the  sale,  and  that  it  was  seen  by  the  perms  who 
attended  as  the  plaintiff's  agent,  and  bid  and  bought  for 
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him.  Looking  then  at  these  facts  and  the  language  of  the 
deed  ,  we  think  this  handbill  properly  received  not  to  control 
the  language  of  the  deed,  or  to  construe  it,  but  to  apply  it.  Mu*LEY 
It  was  evidence  to  shew  what  it  was  that  at  the  time  of  the  M'Dehmott. 
sale  was  known  or  reputed  to  be  parcel  of  that  tenant's 
occupation,  which  the  plaintiff  purchased,  and  which  was 
conveyed  to  him  by  the  deed.  For  these  reasons  we  think 
there  should  be  no  rule  on  any  of  the  grounds  taken  by  Mr. 
Erie. 

Rule  refused. 


Weight  v.  Goddarp  and  others.  Thursday, 

g^l  May  10th. 

COVENANT,  on  an  indenture  of  lease.    The  declara-  Payment 

tion  stated  a  demise  from  the  plaintiff  to  defendants,  for  into  Court  ge- 

*        i         .  ^  ~ ,       ,  nerally  to  a 

seven  years,  commencing  from  the  11th  October,  1834,  and  declaration  in 

set  out  the  following  covenants:  1.  A  general  covenant  by  covenant> 8et- 

the  defendants  to  repair  the  premises  during  the  term,  rea-  ral  covenants 

sonable  use  and  wear  thereof  only  excepted;  2.  A  covenant  ag^nerar"8 

to  yield  up,  upon  the  expiration  or  other  sooner  determination  breach,  admits 

of  the  term,  all  the  demised  premises  in  good  and  substantial  every86 

repair,  reasonable  use  and  wear  thereof  only  excepted ;  Part  <jf  tbc^ 

3.  Covenant  for  liberty  to  the  plaintiff  to  enter  and  view  the  therefore 

state  of  the  premises,  and  in  case  of  defects  and  want  of  re-  Judgmcnt  c&n" 
*  .  .    .  not  be  arrest- 

pair  as  aforesaid,  that  the  defendants,  within  one  calendar  ed,  although 

month  next  after  notice  thereof  in  writing  should  have  been  ^hbJ^rence 

given  to  them,  should  cause  this  repair  to  be  done.  The  de-  to  some  parti- 

claration  then  stated,  that  by  the  said  indenture  it  was  pro-  nant>  wou[d 

vided  between  the  parties,  that  if  the  defendants  should  be  oe  bad  on  de- 

desirous  of  putting  an  end  to  the  demise  at  the  expiration     2.  Thus, 

of  the  first  three  years  of  the  term  of  seven  years  thereby  wnere  a  cove' 
J  *  .     nant  to  repair, 

granted,  and  should  for  that  purpose  deliver  to  the  plaintiff  and  to  leave 

in  repair, 

made  an  exception  of  reasonable  wear  and  tear,  and  the  breach  contained  no  such  ex- 
ception ;  and  another  covenant  was  to  repair  after  a  month's  notice  in  writing,  but  the 
declaration  did  not  state  that  such  notice  was  given  in  writing :  Held,  that  these  defects 
were  waived  by  payment  generally,  on  a  breach,  stating  that  defendant  did  not,  within 
a  month  after  notice,  or  at  any  other  time,  repair  or  leave  in  repair. 

3.  Where  there  is  a  general  covenant  to  repair,  and  leave  in  repair,  and  another  co- 
venant to  repair  on  a  month's  notice,  if  the  declaration  assign  a  breach  on  each  of 
these  covenants,  it  is  open  to  a  special  demurrer  if  the  damages  from  each  are  not  sepa- 
rately stated. 


CASES  IN  THE  QUEEN'S  BENCH, 

their  six  months' previous  notice  in  writing,  that  then,  at  the 
expiration  of  the  said  three  years,  the  said  lease  and  every 
thing  therein  contained,  should  cease  and  be  absolutely  void 
to  all  intents  and  purposes. 

The  declaration  then  averred  entry  by  the  defendants, 
and  a  continuance  in  possession  until  the  11th  October, 
1837,  when  the  said  demise  was  ended  and  determined, 
according  to  the  effect  of  the  indenture,  they  the  said 
defendants  having  given  to  the  plaintiff  six  calendar 
months'  notice  to  determine  the  tenancy  at  the  end  of 
the  first  three  years.  Averment  of  performance  by  the 
plaintiff  of  his  covenants,  and  that  he  did,  during  the  de- 
mise, to  wit,  on  &c,  give  to  the  defendants  notice  of  the 
want  of  repair.  Breach,  that  defendants  did  not  nor  would, 
within  one  calendar  month  next  after  such  notice,  or  at  any 
other  time,  well  and  sufficiently  repair  the  said  premises 
&c.  in  a  good  and  substantial  state  of  repair,  nor  did  nor 
would  leave  the  premises  aforesaid  in  good,  substantial,  and 
tenantable  repair,  at  the  determination  of  the  said  term 
aforesaid,  but  on  the  contrary  thereof,  &c.  &c.  Plea:  pay- 
ment of  12/.  into  Court,  and  averment  that  the  plaintiff  had 
not  sustained  damages  to  a  greater  amount  than  the  said 
sum  8cc.,  in  respect  of  the  causes  of  action  in  the  declaration 
mentioned,  or  any  of  them.  Replication,  damnificatus 
ultrd. 

At  the  trial,  at  the  last  Norfolk  assizes,  before  Parke  B., 
the  plaintiff  recovered  a  verdict  with  231.  damages. 

Byles,  on  a  former  day  in  this  term  (a),  moved  for  a  rule 
nisi  to  arrest  judgment.  There  are  several  objections  to  the 
declaration  in  this  case.  The  covenant  in  the  lease  to  repair 
after  a  month's  notice,  expresses  that  the  notice  is  to  be  in 
writing,  but  the  declaration  contains  no  averment  that  notice 
in  writing  was  given,  and  as  there  was  no  issue  upon  this 
fact,  the  defect  is  not  cured  by  verdict.  [Patteson  J.  In 
JEverard  v.  Paterson  (&),  where  there  was  a  submission  to 

(a)  Tuesday,  May  24th,  before       (b)  6  Taunt,  C45. 
Lord  Denman  C.  J.,  Littkdalc, 
Pattaon  and  Coleridge  Ji. 
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arbitration,  "  so  that  the  award  be  in  writing  under  the  band 
of  the  arbitrator,"  it  was  held  to  be  error,  if  the  declaration 
did  not  shew  that  the  award  was  under  the  arbitrator's 
hand.]  No  answer  can  be  made  to  this  objection,  except 
that  the  defendant  has  paid  money  into  Court  on  the 
breaches  assigned.  But  the  declaration  contains  three 
covenants:  1st.  To  repair  generally;  2d.  To  yield  up  in 
repair  at  the  determination  of  the  term;  3d.  To  repair 
after  a  month's  notice  in  writing ;  and  a  breach  is  assigned, 
which  may  be  applied  to  any  one  of  these  covenants.  All 
that  the  defendant  admits  by  paying  money  into  Court  is, 
that  so  much  damage  has  accrued  on  the  breaches  properly 
assigned.  He  admits  the  contract  as  stated  in  the  decla- 
ration, and  that  damage  has  accrued  on  the  legal  causes 
of  action  stated,  but  no  more  (a).  [Coleridge  J.  In  Ran- 
dall v.  Lynch  (6),  it  was  held,  that  if  payment  be  made  upon 
any  one  of  the  breaches  in  an  action  of  covenant,  it  is  un- 
necessary to  prove  the  deed.]  That  is  on  the  principle  of 
the  contract  being  admitted. 

Another  objection  is,  that  the  power  to  determine  the  lease 
at  the  end  of  three  years,  was  to  be  by  a  notice  in  writing, 
and  it  is  not  averred  that  this  notice  was  in  writing.  Another 
is,  supposing  the  Court  to  say  that  the  lease  was  well  deter- 
mined by  the  notice,  the  provision  in  the  lease  in  that  case 
is,  that  then  the  said  lease,  and  every  thing  therein  contained, 
shall  cease  and  be  absolutely  void.  But  the  covenant  to 
repair  generally,  at  the  determination  of  the  term,  was  con- 
tained in  the  lease ;  that  covenant  therefore  cannot  be  en- 
forced at  the  determination  of  the  lease,  before  the  end  of 
the  term. 

Cur.  adv.  vult. 
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Wright 
v. 

GODDARD 

and  others. 


Lord  Den  man  C.  J.,  on  this  day,  delivered  the  judgment  of 
the  Court,  after  stating  the  pleadings,  as  follows  : — One  of 
the  objections  to  the  declaration  is,  that  the  covenant  as 
to  leaving  the  premises  in  repair  does  not  apply  where 


(c)  See  Everlh  v.  Bell,  1  B. 
Moore,  158;  Yale v.Willan,  2 East, 


128;  and  Seaton  v.  Benedict,  5 
Bing.  98. 
(6)  8  Camp.  867. 
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dbe  lease  is  pot  an  end  to  before  the  end  of  tbo  setem 
j ears,  but  by  reference  to  the  words,  "or  other  soooer 
determination"  of  the  lease,  that  objection  fall*  to  the  ground. 
Another  objection  is,  that  thongh  the  special  covenant  to 
repair  after  notice,  is  brought  forward  as  a  gronnd  to  claim 
damages,  it  is  mixed  op  with  and  not  distinguished  from 
the  damages  claimed  bj  the  general  breach  of  covenant  We 
think  this  a  good  objection,  and  that  it  might  have  been  taken 
advantage  of  on  special  demurrer,  but  not  after  verdict 
But  there  are  some  more  prominent  defects  in  the  decla- 
ration. The  covenant  to  repair,  and  also  the  covenant  to 
leave  in  repair,  make  an  exception  of  reasonable  use  and 
wear.  The  covenant  to  repair  after  notice  does  not  men- 
tion the  exception  in  express  terms,  but  it  sajs,  that  in 
case  of  any  defects  or  want  of  repair  as  aforesaid,  the  do- 
fendants  are  to  do  them,  that  exception  therefore  is  embo- 
died  in  the  covenant;  but  the  assignment  of  the  breach 
takes  no  notice  of  this  exception,  and  the  declaration  would 
be  bad  upon  demurrer.  But  it  probably  would  be  good 
after  verdict,  according  to  an  anonymous  case  in  Sir  Thomas 
Jones,  125.  Another  defect  in  the  declaration  is,  that  it 
does  not  state  that  the  term  was  determined  at  the  end  of 
three  years,  by  a  notice  in  writing;  and  as  damages  are 
claimed  for  not  leaving  the  premises  in  repair,  it  ought  to 
be  shewn  that  the  term  is  well  determined.  That  also 
would  be  bad  on  demurrer.  Another  defect  is,  that  it  is 
not  stated  that  the  notice  to  repair  at  the  end  of  one 
month  was  in  writing;  and  as  damages  are  claimed  for  the 
breach  of  covenant  upon  that  branch  of  the  lease,  that  also 
would  be  bad  upon  demurrer.  But  the  defendants  pleaded 
payment  of  12/.  into  Court,  and  that  the  plaintiff  has  not 
sustained  damages  to  a  greater  amount  than  the  said  sum 
&c.,  in  respect  of  the  causes  in  the  said  declaration  men- 
tioned, or  any  of  them.  To  which  the  plaintiff  has  replied, 
that  he  has  sustained  damages  to  a  greater  amount  than  the 
said  sum  of  12/.,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned.  Upon  the  whole,  we  think  that 
this  geueral  plea  of  payment  of  money  into  Court  must  be 
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taken  to  admit  some  damage  upon  every  part  of  the  breach 
of  covenant  in  the  declaration,  and  that  the  allegation  as  to  the 
different  notices,  and  as  to  the  exception  of  reasonable  use 
and  wear,  must  be  taken  to  be  admitted,  and  that  therefore 
there  should  be  uo  rule  to  shew  cause  for  arresting  the 
judgment. 

Rule  refused. 
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Wrioht 
». 

GODDARD 

and  others. 


George  Bayley  v.  Potts.  Thurtday, 

JrLATT,  on  a  former  day  in  this  term,  had  obtained  a  The  plaintiff 

rule  calling  upon  the  plaintiff  to  shew  cause  why  the  writ  jjJ^J[J^t*or 

of  elegit  issued  out  in  this  cause  should  not  be  set  aside,  23/.  damages 

with  costs  to  be  taxed,  the  defendant  undertaking  to  pay  f8sue^a  wri^ 

23/.,  the  amount  of  the  damages  and  costs  recovered,  into  °f  fi 

Court ;  and  why,  upon  such  payment,  satisfaction  should  su^fndudtng 

not  be  entered  upon  the  roll.    It  appeared  by  the  affidavits  tj^^^°8ts 

that  judgment  was  signed  in  the  action  for  23/.,  viz.  2/.  10*.  Whilst  this 

damages,  and  20/.  10s.  costs  ;  and  that  a  fi.  fa.  was  issued  hands^f  th^ 

indorsed  to  levy  24/.  for  debt  and  costs,  including  1/,  for  sheriff  unexe- 

the  costs  of  the  fi.  fa.    The  sheriff  had  been  served  with  fe^danftei^6" 

an  order  to  return  the  writ,  but  no  seizure  had  been  made ;  dered  23/.  for 

i  c   \      i        i         i      i     the  debt  and 

and  it  was  sworn  upon  the  part  of  the  defendant,  that  he  costs,  but  the 

had  no  goods  of  which  execution  could  be  made.    After  the  P,a,»tlff  re- 
°  .  fused  to  re- 

issue of  the  fi.  fa.,  and  before  the  writ  had  been  returned,  ceive  it,  unless 

the  defendant  offered  to  pay  25/.  for  debt  and  costs;  but  ^t^u^ 

the  plaintiff  refused  to  receive  it  unless  the  costs  of  the  fi.  for  the  writ: — 

fa.  were  also  paid.  The  defendant  refused,  upon  which  the  tender  was  in- 

plaintiff  issued  a  writ  of  elegit.  sufficient,  and 

r  °  that  the  plain- 

tiff was  enti- 

J.  Bayley  now  shewed  cause.    The  plaintiff  was  clearly  Jj^^f^ 
entitled  to  the  costs  of  the  writ  of  fi.  fa.    The  point  has  writ  of  fi.  fa. 
never  been  expressly  decided,  that  under  the  43  Geo.  3,  (^Tsfc. 40. 
c,  46,  s.  5,  the  expenses  of  a  fi.  fa.,  when  no  execution  is 
made,  are  included  under  the  term  "  expenses  of  the  exe- 
cution," but  the  case  of  Rumsey  v.  Tufnell  (a)  leaves  no 

(a)  3  Bing.  255. 
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doubt  on  the  matter,  for  the  clear  intention  of  the  legis- 
lature was,  to  make  a  defendaut  pay  the  costs  of  the  exe- 
cution, when  he  was  able  to  do  so,  and  his  offer  in  this 
case  clearly  shews  that  be  was  so.  This  application  is  a 
trick  to  deprive  the  plaintiff  of  his  costs. 


Piatt  contrA,  contended  that  this  was  an  attempt  to 
charge  the  defendant  with  costs  after  there  had  been  a 
tender  to  pay  the  debt  and  costs.  The  43  Geo.  3,  only 
gives  the  costs  w  hen  a  levy  is  made  on  goods,  but  there  has 
been  no  execution  in  this  case,  the  tender  therefore  was 
good  at  common  law. 

Lord  Denman  C.  J. — When  a  creditor  has  issued  a 
fi.  fa.  and  the  debtor  makes  him  a  tender  of  the  debt  and 
costs,  minus  the  costs  of  the  writ  of  fi.  fa.,  I  think  the  cre- 
ditor is  entitled  to  refuse  the  tender,  and  therefore  that  it 
is  justifiable  in  him  to  issue  a  writ  of  elegit. 

Little  dale  J.  concurred. 

Patteson  J. — At  common  law  this  would  have  been 
a  good  tender,  but,  under  the  43  Geo.  3,  c.  46,  the  plaintiff 
is  entitled  to  the  expenses  of  the  execution,  which  includes 
the  costs  of  the  writ  of  fi.  fa. 


Coleridge  J.  concurred. 


Rule  discharged. 


2Wj^,    The  Queen  r.  Burgess,  in  a  cause  of  Burgess  c.  Baker. 

Application  J1RCHBOLD,  on  a  former  day  in  this  term  (April  28th), 
takeVTnajT*  *****  °bt*ined  a  ru'e>  calling  upon  the  prosecutor  to  shew 

attachment     cause  why  the  defendant  Burgess  should  not  be  discharged 
tbeSdFebra-  8 
ary,  made  to  the  Court  on  the  10th  day  of  Easter  term,  to  be  discharged  out  of  custody 
for  irregularity,  the  affidavit  of  irregularity  baring  been  made  on  the  20th  February, 
is  too  late. 
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out  of  the  custody  of  the  sheriff  of  Suffolk,  on  the  ground 
that  he  had  been  improperly  taken  under  an  attachment.  It 
appeared  by  the  affidavits  that  the  defendant  had  been  at- 
tached for  non-payment  of  costs  in  the  above  action,  pur- 
suant to  the  Master's  allocatur,  and  was  in  the  custody  of 
the  sheriff  of  Suffolk.  This  attachment  had  been  set  aside 
on  the  last  day  of  Hilary  term  (31st  Jan.)  last  for  irregu- 
larity. On  the  same  day  another  writ  of  attachment  was 
issued  out  against  the  defendant,  and  on  the  3rd  February 
last  he  was  discharged  out  of  custody,  and  was  walking 
home,  when  a  sheriff's  officer  took  him  under  the  second 
attachment,  and  lodged  him  in  Suffolk  gaol.  He  applied 
to  be  allowed  to  go  home  first  to  his  place  of  residence, 
but  the  sheriff's  officer  refused.  And  the  defendant  swore 
that  he  was  in  his  nearest  course  to  go  home,  and  had  not 
made  any  deviation.  This  affidavit  of  the  defendant  was 
sworn  on  the  20th  February. 

Knowles  now  shewed  cause.  This  application  is  too  late. 
The  affidavit  of  the  defendant  was  made  on  the  20th  Fe- 
bruary. The  application  might  have  been  made  in  chambers, 
Primrose  v.  Baddeley  (a) ;  whereas  it  was  not  made  till  a 
late  day  in  this  term  (April  28th). 

Arvhbold  contra.  The  rule  as  to  time  is  not  so  strict  in 
the  case  of  a  prisoner.  There  is  no  case  which  decides 
that  a  prisoner  in  execution  on  final  process  is  ever  out  of 
time,  if  the  execution  is  irregular. 

The  Court  (Jb). — The  rule  in  favour  of  prisoners  is  stated 
much  too  favourably  by  Mr.  Archbold(c).  The  application 
is  clearly  out  of  time  ;  the  objection  relied  on  is  just  of  that 
kind  which  ought  to  be  taken  immediately. 

Rule  discharged  (d). 

(a)  2  Dowl.  P.  C.  350.  (rf)  See  Foot  v.  Dick,  1  Harr.  & 

(b)  Lord  Dentnan  C.  J.,  Little-  Wol.  207 ;  Fowell  v.  Pctre,  1  N.  & 
dale,  Patleson,  and  Coleridge,  Js.  P.  227  ;  Fife  v.  Bruere,  4  Dowl. 

(c)  See  Spencer  v.  Newton,  1  P.C.S29;  Mortimer  v.  Piggott,  U 
X.  &  P.  818.  Dowl.  P.  C.  615. 
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r.m*»     .1  -  '  .  .  .  - 

m^,      Vlt  -ir  *r-'i^*-  i:rr-r  ::f  :c      Arrr-rt xl.  oi  tfce 

aV.^  i  .«.r::-T.  i-i  :     '  .ijitjf  lit  t*f?*r      a  r*saJI  beer- 

*  ~  £\V'*4*  tot*r,  I  r  :~,  ~i.it  It  ±*  6t:*n^*Jt.  icastr  »  prttr  «s- 
ao<t  tiri'la*^  '  y  -  -       ^  - 

4#*A;, » wr-i.  mif  pot  m  evLi^noc.  stated     t£at  Hc^erC 

-It    Xwwn  t.*-*  p^im-fT  ,  bex-i  2  §-*r  *r  of  teer.  ait  sod  por- 

\  *****         ter,  cyder  at  3  p-errsr  V*  ret  a:  I.  on-i  :o  «efi  Ac  same 

*.-*V,  tr*r»  9  by  retail,  to  be  <fr;ok  and  c  jo«i<d  hi  aM  upon  tbe  dwel- 

in*         .  at  Ym^^m**  aD>i  prerri-e-*  '.hereunto  bel:<*.z:cs  of  him  tbe  said 

tiu*  bc*r-£^«&*e  R'J^rt  Swrnap,  hereinafter  mm  noted,  under  the  provi- 

v'  ****     sion*  of  the  statute*  in  that  ca*e  made  rod  provided  did,  00 

?.  The  *e-   tbe  7th  day  of  October,  1  *57.  at  due.,  e£  a  time  declared  tj 

]Zujc?Vv*-tv,      vnfavrful  l/if  cn  order  of  the  justices  of  the  peace  for  the 

crmticurt  ua-   tak)  county,  acting  in  and  for  the  said  division  of  Arlington, 

acts      '"r    permit  beer  to  be  drunk  and  consumed  in  the  house  and 

p*Yir«2  a  pe-    premises  mentioned  in  such  licence,  and  situate  m  tbe  said 

on  bio»,  Uf'*e  parish,  in  tbe  division  of  Aldington  aforesaid,  in  the  said 

*di%crm  «ar-  countv  a2rain»t  the  tenor  of  such  licence  granted  to  the  said 

rant  can  mue,  -     s  0 

*/e  to  be        Bolter t  Setzmcn,  under  the  provisions  of  tbe  said  statutes, 

da^e^u* if*-  contrary  to  the  form  of  tbe  said  statutes ;  whereby  the 
^her**'  %*T  ,a'^  ^°^er*  ^ewrnan  Das  forfeited  the  sum  of  40s.f  this 
•iftly,  and  if  being  adjudged  to  be  his  first  offence  against  tbe  provisions 

the  warrant  it  Qf  tjlC  aforesaid  statutes,  to  permit  the  sale  of  beer  and  cyder 
not  iftMied  too  .  . 

•oon,  it  it  not  bj  retail  in  England,  besides  the  costs  of  this  conviction, 

llf!  dt^d  to^       8cc-M    Shortly  after  his  conviction  the  plaintiff  refused  to 

toon.  pay  the  penalty,  and  a  warrant,  bearing  date  on  Sunday  the 

5th  November,  was  issued  on  the  6th,  and  the  plaintiff's 

cart  was  taken  as  a  distress  under  it.    For  the  plaintiff  it 

was  objected,  1st.  That  as  1 1  Geo.  4  and  1  If  ill.  4,  c.  64, 

8. 21,  authorizes  a  distress  warrant  only  in  case  any  offender 

"  shall  refuse  or  neglect,  within  seven  days  after  his  convic- 

tion,  to  pay  such  penalty/'  that  the  warrant  had  been  issued 


EASTER  TERM,  I  VICT. 

too  soon,  seven  clear  days  not  having  elapsed  since  the  con- 
viction, and  that  at  all  events  it  was  dated  prematurely,  as  the 
seven  days  could  not  be  reckoned  from  the  30th  October  to  the 
5th  November  inclusively  of  both  those  days.  2.  That  the  con- 
viction was  bad,  because  it  did  not  appear  that  the  plaintiff 
was  licensed  under  the  beer  retail  acts  (1 1  Geo.  4  &  1  WilL  4, 
c.  64,  and  4  &  5  Will.  4,  c.  85,)  which  alone  would  justify 
the  proceeding  taken  against  the  plaintiff.  3.  That  there  was 
no  substantive  allegation  of  any  order  having  been  made  by 
the  magistrates.  4.  That  it  did  not  appear  whether  the  order 
was  made  at  a  proper  time  of  the  year,  according  to  4  &  5 
Will.  4,  c.  85,  s.  6  ;(cr)  or  that  it  was  the  order  of  the  year 
1837,  so  as  to  be  in  force  at  the  time  of  the  conviction  ;  or 
that  plaintiff  had  had  notice  of  it ;  or  at  what  hour  it  required 
the  beer-shops  in  the  division  to  be  closed ;  or  at  what  hour 
the  beer  shop  of  the  plaintiff  was  improperly  open.  The 
learned  baron  over-ruled  the  objections  to  the  warrant,  but 
was  of  opinion  that  the  conviction  was  bad  for  not  shewing 
distinctly  the  time  at  which  the  beer-shop  of  the  plaintiff  was 
required  to  be  shut,  and  the  time  at  which  it  was  improperly 
open,  and  directed  a  verdict  for  the  plaintiff,  reserving  leave, 
however,  to  the  defendants  to  move  to  enter  a  nonsuit. 

Byles,  on  a  former  day  in  this  term,  (the  23d  April,) 
moved  for  a  nonsuit  or  new  trial.  It  is  necessary  to  reca- 
pitulate the  various  objections  taken  at  the  trial,  because,  if 
any  one  of  them  be  good,  the  defendants  cannot  have 
their  rule.  It  was  objected  to  the  warraut,  that  the  seven 
days  before  its  issuing  should  be  reckoned  as  clear  days. 
But  in  this  case,  as  the  plaintiff  refused  to  pay  the  penalty 
imposed  upon  him,  the  warrant  might  have  issued  immedi- 
ately on  his  refusal.    The  clause  "  refuse  or  neglect  within 

(a)  4&5JT.4.C.  84,  s. 6, enacts,  August  and  the  14th  September 

thai  the  justices  of  every  county,  inclusive,  the  hours  at  which  houses 

&c,  in  petty  sessions  assembled,  and  premises,  licensed  to  sell  beer 

shall  fix,  once  a  year,  in  every  other  under  this  act,  shall  be  opened 

county  (but  Middlesex  and  Surrey),  and  closed . 
on  some  day  between  the  20th 
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seven  days,"  has  this  meaning  :  that  if  the  party  convicted 
shall  "  refuse"  to  pay,  then  the  warrant  may  issue  immedi- 
ately, and  it  is  only  where  he  "  neglects "  to  pay,  without 
positively  refusing  to  do  so,  that  the  seven  days  are  given ; 
the  "  seven  davs"  are  connected  with  the  word  "  neglect " 
only,  which  immediately  precedes  them.  In  Wallace  v. 
King  (a),  the  2  IF.  «Jr  M.  sess.  1 ,  c.  5,  s.  £,  allowing  a  te- 
nant distrained  upon  to  replevy  "  within  five  days"  after  the 
distress,  was  held  not  to  give  him  five  clear  days.  From 
the  30th  October,  therefore,  when  the  plain  tiff  was  con- 
victed, to  the  6th  November,  when  the  warrant  issued, 
seven  days  had  elapsed,  reckoning  one  day  exclusively  and 
the  other  inclusively.  The  day  on  which  the  warrant  was 
issued  is  the  material  day,  and  not  the  date  on  which  it  was 
dated  :  Steele  v.  Marl  (6),  and  Rex  v.  Picion  (<•). 

With  regard  to  the  objections  taken  to  the  conviction,  it 
may  be  observed,  that  the  plaintiff  could  not  have  been  licensed 
under  any  other  acts  than  the  acts  relied  upon  by  the  de- 
fendants, for  the  9  Geo.  4,  c.  6l,  relates  to  innkeepers  only. 
The  conviction  certainly  does  not  contain  any  substantive 
allegation  that  an  order  was  made  by  the  magistrates,  nor 
does  it  state  the  time  fixed  upon  by  their  order,  but  the 
general  words  used  are  justified  by  the  form  of  licence  an- 
nexed to  4  &  5  Will.  4,  c.  85 ;  and  it  was  not  necessary  to 
state  the  time  for  the  purpose  of  shewing  that  the  magis- 
trates had  not  exceeded  their  jurisdiction,  for  it  rests  with 
them  entirely  to  say  at  what  time  they  will  allow  the  beer- 
houses to  be  open.  That  the  magistrates  made  their  order 
at  the  proper  time  of  the  year,  namely,  between  the  20th 
August  and  the  14th  September,  the  Court  will  presume, 
on  the  principle  that,  where  the  negative  of  a  fact  would 
constitute  a  breach  of  duty,  the  law  presumes  the  affirma- 
tive :  Williams  v.  The  East  India  Company  (d).  It  will 
also  be  presumed,  that  the  order  spoken  of  was  an  order  in 
force,  and  not  a  stale  order  of  any  previous  year ;  and  it  was 
not  necessary  that  the  plaintiff*  should  have  notice  of  it. 

(a)  1  H.  Bl.  13.  (r)  9  East,  195. 

(6)  4  B.  &  C.  272 ;  6  D.  &  R.  39«>.       (</)  3  East,  1 92. 
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Lastly,  it  would  have  been  quite  sufficient  to  have  said  ge- 
nerally in  the  conviction,  that  the  plaintiff  kept  his  house 
open  at  unlawful  hours.  By  the  14th  section  of  the  former 
of  the  two  beer  acts,  the  hours  during  which  the  houses 
may  be  open  are  specified,  but  not  in  the  latter  act,  section 
6  of  which  is  quite  general,  and  enacts  that,  "  the  hours  so 
fixed  from  time  to  time  by  such  justices,  with  reference  to 
the  districts  and  places  within  their  respective  jurisdictions, 
shall  be  deemed  and  taken  to  be  the  hours  to  be  observed 
and  complied  with  under  this  act,  as  fully  as  if  the  same  had 
been  specially  appointed  by  this  act."  Any  order  of  the 
magistrates,  therefore,  with  respect  to  such  hours,  has  the 
force  of  an  act  of  parliament. 

Lord  Dknman  C.  J. — We  have  no  doubt  that  the  war- 
rant issued  properly,  but  as  time  is  the  essence  of  the 
offence  of  which  the  plaintiff  was  convicted,  some  of  the 
objections  to  the  conviction  appear  formidable,  but  we  will 
consider  them. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  against  two  justices  of  the  peace 
for  the  county  of  Cambridge,  for  seizing  plaintiff's  goods 
under  a  warrant  of  distress.  The  defence  was  a  conviction 
of  plaintiff  by  the  same  magistrates,  for  having  kept  open 
his  beer-shop  at  times  prohibited  by  the  order  of  justices, 
in  execution  of  the  power  vested  in  them  by  1 1  Geo.  4  and  I 
Will.  4,  c.  64,  s.  14,  and  4  &  5  Will.  4,  c.  8o,  s.  6.  By  the 
clause  last  referred  to,  the  petty  sessions  are  required  to  issue 
an  order  for  closing  the  beer-shops  during  the  year,  which 
order  has  the  force  of  a  parliamentary  enactment,  and  the  pre- 
sent conviction  was  for  keeping  plaintiff's  house  open  at  a 
time  so  made  illegal.  Various  objections  were  taken  to  it. 
Two  appear  to  us  to  be  fatal.  There  is  no  averment  that 
the  sessions  made  such  order,  nor  at  what  time  the  house  was 
kept  open.  These  are  substantial  defects  in  the  conviction, 
and  the  plaintiff  is  entitled  to  keep  his  verdict. 
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Rule  refused. 
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May'uxL  Middleton  v.  Gale  and  others. 

An  informa-  CASE.  The  first  count  of  the  declaration  alleged  that  the 
tion,  under  r>  • 

t&2Mri//.4,  plaintiff  was  summoned  to  appear  before  the  defendants 

c.  32,  s.  30,  ag  justices  of  the  peace  for  the  county  of  Somerset,  at 
for  trespassing        °  r  ... 

in  pursuit  of    Taunton,  on  &c,  to  answer  the  complaint  and  information 

faid  bymanybe  on  oath  of  William  Sparks,  of  Corpe,  for  having,  on  the 
person,  al-  20th  day  of  September,  unlawfully  committed  a  trespass, 
nnTiiterest^n9  by  entering  and  being  in  and  upon  certain  waste  land  called 

the  land  ties-  Pickeridge  Hill,  part  of  the  manor  of  Taunton  Dean,  the 
passed  on.  . 

property  of  the  lord  of  the  said  manor,  in  search  and  pursuit 

of  game;  that  the  plaintiff  appeared,  and  that  the  de- 
fendants, as  justices  of  the  peace,  did,  as  such  justices, 
claim  and  exercise  a  pretended  jurisdiction  over  the  pre- 
tended offence,  whereas  they  had  not  any  right  or  power  so 
to  do,  the  said  IV.  S.  not  being  the  occupier  of  the  said 
land  on  which  the  trespass  was  so  alleged,  nor  being  the 
lord  of  the  said  manor,  nor  having  the  right  of  killing  game 
on  such  land,  nor  having  been  proved  to  have  been  such 
occupier,  or  &c. ;  nor  to  have  been  authorized  to  institute 
such  proceedings  by  such  occupiers,  or  &c;  and  it  not 
having  been  proved  before  the  said  defendants,  that  such 
information  was  laid,  instituted  or  prosecuted,  at  the  in- 
stance or  with  the  concurrence  or  assent  of  the  lord  of  the 
manor:  yet  the  defendants,  well  knowing  the  premises  &c., 
unlawfully  caused  the  plaintiff  to  be  convicted  for  unlaw- 
fully trespassing  on  Pickeridge  Hill,  and  to  be  fined  for  his 
said  offence.  The  second  count  complained  of  another 
illegal  conviction  of  the  plaintiff  by  the  defendants,  on  the 
information  of  the  same  person,  for  trespassing  on  lands 
called  Hayne's  Farm,  in  the  parish  of  Otterford,  in  the  occu- 
pation of  Jacob  Westlake.    Plea,  not  guilty. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  last  Lent 
assizes  for  Somersetshire,  the  informations  and  convictions 
were  produced  in  evidence  by  the  magistrate's  clerk.  From 
these  it  appeared  that  Sparks  was  the  informer,  and  he  was 
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not  stated  therein  to  be  either  the  lord  of  the  manor  of 
Taunton  Dean,  or  the  owner  or  the  occupier  of  the  lands 
whereon  the  trespasses  were  committed,  or  to  have  the 
right  of  killing  game  in  either  case.  The  witness,  however, 
stated  that,  when  the  informations  were  heard,  an  attorney, 
who  attended  in  support  of  them,  said  that  he  had  the  au- 
thority of  the  lord  of  the  manor  for  prosecuting  the  first; 
and,  with  respect  to  the  second,  that  he  himself  rented  the 
shooting  of  Hayne's  Farm  from  Westlake,  the  occupier. 
The  plaintiff  having  proved  that  Sparks  had  no  interest  in 
the  lands  trespassed  on,  it  was  contended  that  the  1  &  2 
Will.  4,  c.  32,  s.  30,  did  not  authorize  the  defendants  to  hear 
bis  complaint,  and  that  evidence  was  not  admissible  to  shew 
that  the  informations  were  laid  at  the  instance  of  any  other 
party ;  and,  even  if  the  informations  could  have  been  laid  by 
Sparks  with  the  consent  of  the  parties  authorised  to  com- 
plain, that  there  was  no  evidence  on  oath  that  such  consent 
had  been  given.  His  lordship  intimated  that  the  informa- 
tions under  the  act  might  be  laid  by  a  stranger,  but  asked 
the  jury  whether  they  believed  them  to  have  been  laid  with 
the  consent  and  authority  of  those  parties  to  whom,  it  bad 
been  contended,  the  right  of  laying  them  was  restricted. 
The  jury  being  of  opinion  that  the  informations  had  been 
so  laid,  under  the  direction  of  his  lordship,  found  a  verdict 
for  the  defendants. 
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Cockburn,  on  a  former  day  in  this  term  (the  25th  April) 
moved  for  a  new  trial  on  the  ground  of  misdirection.  The 
new  Game  Act,  1  &  2  Will.  4,  c.  32,  s.  30,  does  not  say  by 
whom  informations  under  it  are  to  be  laid,  it  simply  enacts 
that  the  trespasser  convicted  before  a  justice  of  the  peace 
shall  incur  a  certain  penalty;  but  it  is  most  agreeable  to  the 
object  of  the  act  to  confine  the  right  of  informing  to  the 
party  injured.  The  imposition  of  the  penalty  is  preceded 
by  a  recital  that,  as  game  is  made  saleable  by  the  act,  it  is 
just  and  reasonable  to  provide  some  more  summary  means 
for  its  protection  than  those  in  existence.    It  appears, 


CASES  IV  THE  QLEEX's  BENCH, 

therefore,  that  on  account  of  the  increased  temptations  to 
which  his  property  was  exposed,  the  legislature  deemed  it 
reasonable  to  give  the  owner  some  more  convenient  remedy 
than  his  action  of  trespass :  this  of  course  must  have  been 
prosecuted  by  himself,  and  so  should  the  additional  remedy. 
The  public  have  no  interest  in  the  matter,  and  the  act  is 
not  of  a  fiscal  nature,  so  as  to  render  it  probable  that  any 
power  of  complaint  would  be  given  to  a  common  informer. 
Rex  v.  Daman  (a)  and  Rex  v.  Corden  (A),  shew  that  in  con- 
victions under  the  5  Geo.  3,  c.  14,  s.  3,  for  illegally  killing 
fish,  it  was  necessary  to  state  in  the  information  and  to 
prove  that  the  prosecution  was  conducted  at  the  instance 
of  the  owner  of  the  fishery.  One  reason  given  is,  that 
the  penalty  was  payable  to  the  owner  of  the  fishery ;  the 
same  reason  applies  here,  for  by  the  5  &  6  Will.  4,  c.  20, 
s.  21,  one  moiety  of  the  penalty  under  the  prior  Game  Act 
is  given  to  the  party  prosecuting  for  the  same.  This  clearly 
was  intended  as  compensation  to  the  party  who  suffered 
from  the  trespass,  and  involves  therefore  the  assumption  that 
he  alone  could  prosecute.  Even  if  a  conviction  drawn  in 
general  terms  would  be  sufficient,  these  convictions  are  bad, 
for  they  actually  negative  their  own  legality,  by  particu- 
larizing the  name  of  Sparks  as  the  informer.  He  has  been 
proved  to  be  a  mere  stranger,  and  parol  evidence  was  not 
admissible  to  vary  the  terms  of  the  convictions  by  proving 
that  they  were  procured  at  the  instance  of  any  other  persou. 

Car.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  judgment.  The 
question  in  this  case  was,  whether  it  was  necessary  that  a 
complaint  under  I  &  2  Will.  4,  c.  S2,  s.  30,  for  a  trespass 
committed  in  search  of  game,  should  be  made  by  an  owner 
or  occupier  of  the  land.  We  do  not  find  that  any  decision 
has  taken  place  on  this  point,  but  we  have  considered  it, 


(a)  2  B.  &  Aid.  378. 


(b)  1  Burr.  2279. 
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and  are  of  opinion  that  any  person  may  make  such  com-  1838. 
plaint,  and  that  the  convictions,  therefore,  were  good.  s-^v^ 
There  will  therefore  be  no  rule  for  a  new  trial. 

Gale 
and  others. 

Rule  refused. 


Knight  v.  Clements  and  another.  Thursday, 

May  10th. 

Assumpsit  by  indorsee  against  the  acceptors  of  a  bill  The  holder  of 

of  exchange,  payable  two  months  after  date.    Non  acce-  uYound^T111 

perunt  was  the  only  material  plea.  prove  that  any 

At  the  trial  before  Coleridge  J.,  at  the  Lancaster  sum*  jt  ]mve  been 

mer  assizes,  1836',  the  plaintiff  produced  the  bill,  which  properly  made. 

r  r  .  Where  there- 

had  the  word  "  two"  before  "  months/*  but  written  upon  fore  a  bill  of 

the  word  "  three,"  which  latter  word  appeared  to  have  exchanSe>  thef 
7  rr  appearance  ot 

been  blotted  while  the  ink  was  wet ;  the  word  "  two"  was  which  left  it 

written  also  underneath  it.    The  stamp  was  sufficient  for  a  ^heTher  it  had 

two  months'  bill,  but  not  for  a  bill  at  three  months.    The  been  altered 

defendant's  counsel  called  upon  the  plaintiff  to  shew,  by  jssuc>  was 

distinct  evidence,  that  the  alteration  apparent  on  the  face  ?uhmitted  to  a 

of  the  bill  was  made  before  negotiation.    The  counsel  for  direction  that 

the  plaintiff  did  not  deny  that  the  onus  lay  upon  him  to  jJ*^J™ 

account  for  the  alteration,  but  contended  that  the  ins  pec-  believed  the 

tion  of  the  bill  was  alone  sufficient  to  prove  the  alteration  |iave  been 

to  have  been  properly  made,  inasmuch  as  the  word  "  three"  made  before 

had  obviously  been  smeared  while  the  ink  was  wet,  aud  in  completed  and 

the  course  of  the  drawing  of  the  bill.    The  learned  judge  whi,e  xh*  \nk 
°  m  was  wet,  they 

put  the  bill  in  the  hands  of  the  jury,  and  directed  them  that  should  find  for 
the  onus  lay  on  the  plaintiff  to  prove  the  alteration  to  have  ihe  Court  set 

been  properly  made,  telling  them,  however,  if  they  believed  aside  a  verdict 

.        ,  iii*  *    so  found,  on 

it  to  have  been  made  under  the  circumstances  suggested,  t|)e  ground 

to  find  a  verdict  for  the  plaintiff.    He  also  reserved  leave  ^  l,he  pjain- 

r  .    .  tiff  should 

to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court  have  shewn, 

should  think  that  the  plaintiff  was  bound  to  give  evidence  ^de^^hat 

dehors  the  note,  to  shew  that  it  bad  been  properly  altered,  the  alteration 

Verdict  for  the  plaintiff.  made.™**^ 
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Cressvcll,  in  the  Michaelmas  term  following,  obtained  a 
rule  nisi  on  the  above  ground. 

Tomlinson,  on  a  former  day  in  this  term  (a),  shewed 
cause.  It  is  not  disputed  on  the  part  of  the  plaintiff,  after 
the  decisions  in  Cock  v.  Coxwctll(b)  and  Sibley  v.  Fisher  (r), 
that  the  point  made  at  the  trial  was  open  to  the  defendants, 
under  their  plea  of  non  acceperunU  But  it  is  submitted  that 
there  is  no  invariable  rule  which  obliges  a  party,  under  all 
circumstances,  to  explain,  by  extraneous  evidence,  any 
alterations  in  an  instrument  produced  by  him.  If  altera- 
tions appear  on  the  face  of  them  to  have  been  made  in  due 
time,  so  that  the  instrument  in  question  never  could  have 
been  complete  in  any  other  than  the  altered  form,  the  jury 
must  decide  on  their  own  inspection ;  and  the  plaintiff 
should  not  be  nonsuited.  If  in  this  case  the  word  "  three*' 
had  been  struck  out,  and  the  word  "  two"  had  been  written 
after  it,  in  the  same  line,  and  not  closely  foisted  in  between 
the  "  three"  and  the  succeeding  word  "  months,"  it  would 
be  clear  that  the  bill  never  could  have  been  completed  as  a 
three  months'  bill.  [Lord  Denman  C.J.  But  in  this  case 
the  alteration  might  have  been  made  immediately  after  the 
instrument  was  negotiated,  and  before  the  ink  was  quite 
dry.]  That  is  certainly  possible,  but  the  probability  is 
that  the  parties  found  the  stamp  was  not  sufficient  for  a 
three  months'  bill,  aud  then  immediately  blotted  the 
"  three,"  and  wrote  "two"  over  it,  and  wrote  '*  two"  under- 
neath also,  to  prevent  the  possibility  of  mistake.  The  rule 
requiring  the  holder  of  an  instrument  to  account  for  altera- 
tions in  it,  under  pain  of  nonsuit,  does  not  apply  even  to 
equivocal  cases :  the  question  must  be  left  to  the  jury.  In 
Johnson  v.  The  Duke  of  Marlborough  (d)  and  Henman  v. 
Dickinson  (e),  the  instruments  had  obviously  been  complete 


(a)  May  4th,  before  Lord  Den- 
man  C.  J.,  Fat tetony  and  Coleridge 
Js. 

(6)  2C.,M.&  R.291. 


(c)  2  N.  &  P.  430. 

(</)  2  Stark.  N.  P.  C.  313. 

(«)  5  Bing.  183. 
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in  a  different  form  from  that  presented  at  the  trial.    In  18S8. 

Bishop  v.Chambre(a)  the  alteration  was  grossly  fraudulent  j^^! 
on  the  face  of  it;  yet  Lord  Tenter den  C.  J .  left  it  to  the 

jury; — a  course  which  has  been  sanctioned  by  Lord  Lynd-  ^  another. 
hurst  C.  B.  in  Taylor  v.  Moseley  (6). 

Cresswell  and  Crompton,  contrsL  The  only  safe  rule  is, 
that  every  person  taking  an  instrument  on  which  alterations 
are  apparent,  should  arm  himself  with  proof  that  such  alter- 
ations have  been  properly  made.  The  acceptor  of  a  bill, 
altered  after  negotiation,  and  without  his  consent,  cannot, 
of  course,  be  prepared  to  give  any  account  of  the  altera- 
tions ;  but  every  person  taking  an  altered  bill  has  sufficient 
notice  to  put  him  on  the  inquiry  whether  or  not  such  bill 
has  been  lawfully  altered.  The  general  rule  as  to  the  onus 
of  proof  has  not  been  denied ;  but  it  has  been  argued  that 
the  very  appearance  of  this  bill  afforded  a  decisive  inference 
to  the  jury  that  it  was  altered  before  negotiation.  If  the 
jury,  however,  are  to  draw  conclusions  from  the  appear- 
ance of  an  instrument,  the  onus  of  proof  is  in  effect 
shifted ;  for  it  is  not  said  that  this  bill  could  not  possibly 
have  been  negotiated  before  the  ink  was  dry  and  the  altera- 
tion was  made.  Every  thing  submitted  to  a  jury,  without 
the  explanation  of  which  it  is  susceptible,  ought  to  be  in 
its  nature  certain;  and  evidence  of  the  circumstances  under 
which  an  instrument  has  been  altered,  ought  never  to  be 
dispensed  with,  unless  it  be  quite  impossible  that  the  in- 
strument could  have  been  altered  after  its  completion. 
The  decision  in  Bishop  v.  Chambre(u)  appears  to  have 
been  misunderstood.  In  that  case  there  was  no  alteration 
at  all  apparent  on  the  face  of  the  instrument,  and  the  ques- 
tion left  to  the  jury  was,  whether  in  fact  the  bill  had  been 
altered  ;  with  a  direction  that  if,  as  a  matter  of  fact,  they 
thought  it  had  been  altered,  it  lay  upon  the  plaintiff  to 
account  for  it.    In  Johnson  v.  The  Duke  of  Marlborough  (c) 

(a)  Moo.  &  Malk.  116.  (c)  2  Stark.  N.  P.  C.  313. 

(6)  6  C.  &  P.  273. 


Knight 
v. 
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evidence  was  given  that  the  bill  had  not  been  negotiated 

before  the  alteration,  although  apparently  made  by  the 

defendant  himself. 
Clements  Cwr>  afo.  VU/L 

and  anoiher. 

Lord  Den  man  C.  J.,  after  stating  the  facts  of  the  case, 
now  delivered  the  following  judgment: — The  jury,  iu  this 
case,  found  that  the  alteration  was  completed  in  time,  and 
their  verdict  was  entered  for  the  plaintiff,  subject  to  a  mo- 
tion for  nonsuit,  if  the  question  was  improperly  submitted 
to  them.  This  point  was  argued,  and  has  been  considered 
by  us.  We  think  the  rule  for  a  nonsuit  must  be  made 
absolute. 

The  plaintiff  was  bound  to  prove  a  bill  accepted,  pay- 
able at  two  months;  that  which  he  produced  was  accepted, 
payable  either  at  two  or  three  months,  with  no  evidence 
whether  it  was  the  one  or  the  other.  The  mode  of  oblite- 
ration might  have  furnished  arguments  in  favour  of  one  or 
the  other  supposition,  and  material  confirmation  to  any 
proof  adduced  as  to  that  fact.  But,  standing  by  itself,  it 
was  obviously  no  better  than  a  conjecture,  for  the  alteration 
might  have  been  too  late,  and  accompanied  with  a  fresh 
marking  by  wet  ink  rubbed  over  on  the  instant.  The  case 
of  Bis/top  v.  Chambre(a)  was  cited  on  the  trial  for  the 
plaintiff,  and  the  marginal  note  appears  favourable  to  him. 
But  Lord  Tenterden's  proceeding  on  that  occasion  was  in 
truth  the  other  way;  he  permitted  the  jury  to  inspect  the 
bill,  to  see  if  there  had  been  any  alteration,  which  there 
manifestly  had;  and  then  decided  against  the  party  pro- 
ducing it,  for  want  of  proof  that  it  was  made  before  the 
instrument  was  complete. 

Rule  absolute. 

(a)  Moo.  &  Malk.  116. 


END  OF  EASTER  TERM. 
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TRINITY  TERM, 

IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.J.        Patteson  J. 

LlTTLEDALE  J.  WlLLIAMS  J. 

In  the  Bail  Court, 
Coleridge  J. 

♦ 

GENERAL  RULES. 

Trinity  Term,  May  26th,  1838. 

It  is  ordered,  that  in  future,  in  any  action  against  an  iqsq. 
acceptor  of  a  Bill  of  Exchange,  or  the  maker  of  a  Promis-  s^v^ 
sory  Note,  the  defendant  shall  be  at  liberty  to  stay  pro- 
ceedings on  payment  of  the  debt  and  costs  in  that  action 
only. 

( Signed  by  the  fifteen  Judges.) 


Whereas  it  is  expedient  that  certain  rules  and  regula-  May  26th. 
tions  made  in  Hilary  Term,  in  the  fourth  year  of  his  late 
Majesty  King  William  the  Fourth,  pursuant  to  the  statute 
of  the  3  &  4  Will.  4,  c.  42,  s.  1,  should  be  amended,  and 
some  further  rules  and  regulations  made  pursuant  to  the 
same  statute. 

It  is  therefore  ordered,  that  from  and  after  the  first 
day  of  Michaelmas  Term  next  inclusive,  unless  Parliament 
shall  in  the  meantime  otherwise  enact,  the  following  Rules 
and  Regulations,  made  pursuant  to  the  said  statute,  shall 
be  in  force. 
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1568.  let.  It  if  obdeeed,  fkat  tie  mi  rf  *e 

Gewmd  Rule*  wi  Reriuaut'D*.  miot  ptr^csux  t:>  tbe  *tat. 
3  Ac  4  WiZ/.  4,  c-  4£,  ?.  },  be  repotted,  tus  lia:  tb  ibe 
place  thereof  the  two  following  mmeobeti  Rule*  be  mbsd- 
tuted,  viz. — 

Fob  the  i?ih  Rnr. 
PuTVMsA  of        WLcn  money  i*  paid  into  Cowl,  such  psy-zDec:  be 
itm     pleaded  in  all  case*,  and  as  near  a«  may  be  is  ike  Knowing 
form: 

Form  uL  C.  D.-v    The  daj  of  tie  defendant, 

ats.  J  by  bis  attorney,  ;  sr.  in  person,  &c) 

A.  B.J says  for,  in  com  i/  fcf  pleaded  c.«  ro  parr  ca/jr, 
add,  "  as  to  «£'  ,  being  part  of  the  «om  in  the  decla- 

ration or  count  mentioned,"  or,  u  as  to  tie  residue 

of  the  sum  of  £  /*,  that  the  plaintiff  ought  not  fur- 

ther to  maintain  his  action,  because  the  defendant  now 
brings  into  Court  the  sum  of  £  ,  ready  to  be  paid 

to  the  plaintiff;  and  the  defendant  further  say?,  that  the 
plaintiff  has  not  sustained  damages  (or,  in  actions  of  debt, 
"  that  he  never  was  indebted  to  the  plaintiff**;  to  a  greater 
amount  than  the  said  sum  &c.,  in  respect  of  the  cause  of 
action  in  the  declaration  mentioned, (or,  "in  the  introductory 
part  of  this  plea  mentioned"):  And  this  he  is  ready  to 
verify:  wherefore  he  prays  judgment,  if  the  plaintiff  ought 
further  to  maintain  his  action  thereof. 

Fob  the  19th  Rule. 
Proceedings        The  plaintiff,  after  delivery  of  a  plea  of  payment  of 
attornment  moneJ  inio  Court,  shall  be  at  liberty  to  reply  to  the  same, 
of  money  into  by  accepting  the  sum  so  paid  into  Court  in  full  satisfaction 
^°°rt"  and  discharge  of  the  cause  of  action  in  respect  of  which  it 

has  been  paid  in,  and  he  shall  be  at  liberty  in  that  case  to 
tax  his  costs  of  suit;  and  in  case  of  non-payment  thereof 
within  forty-eight  hours,  to  sign  judgment  for  his  costs  of 
suit  so  taxed ;  or  the  plaintiff  may  reply  "  that  he  has  sus- 
tained damages  (or,  '  that  the  defendant  was  and  is  indebted 
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to  him/  as  the  case  may  be,)  to  a  greater  amount  than  the  1838. 
said  sura;"  and  in  the  event  of  an  issue  thereon  being  found  v^\^*/ 
for  the  defendant,  the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit. 

It  is  further  ordered,  that  in  every  case  in  which  a  General  issue 
defendant  shall  plead  the  general  issue,  intending  to  give  ^  8tatute* 
the  special  matter  in  evidence,  by  virtue  of  any  act  of  par* 
liaraent,  he  shall  insert  in  the  margin  of  the  plea  the  words 
"  by  statute/'  otherwise  such  plea  shall  be  taken  not  to 
have  been  pleaded  by  virtue  of  any  act  of  parliament,  and 
such  memorandum  shall  be  inserted  in  the  margin  of  the 
issue,  and  of  the  Nisi  Frius  record. 

In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  Payment 
expense  of  the  plea  of  payment)  shall  have  given  credit  in  particulars  of 

the  particulars  of  his  demand  for  any  sum  or  sums  of  money  demand  need 
,      .       ,   .     ,      ,        ■  - ,       ,      ,  .        .    ,  „  not  he  plead- 

therein  admitted  to  have  been  paid  to  the  plaintiff,  it  shall  ed. 

not  be  necessary  for  the  defendant  to  plead  the  payment  of 

such  sum  or  sums  of  money. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  Rule  not  to 
after  stating  the  amount  of  his  demand,  states  that  he  seeks  o^^ance**1" 
to  recover  a  certain  balance,  without  giving  credit  for  any 
particular  sum  or  sums. 

Payment  shall  not  in  any  case  be  allowed  to  be  given  Payment  in 
in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  damages  or 

pleaded  in  bar.  debt  not  to  be 

*  allowed. 

(Signed  by  the  fifteen  Judges.) 
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183a. 

Thursday,  RoSS  O.  BOARDS. 

May  2U/l 

By  ao  agree-  BY  an  order  of  the  Court  of  King's  Bench,  on  the  31st 

merit  for  the  October,  1*35,  all  matters  in  difference  in  an  action  of  tres- 
*a)e  of  certain  7 

land*,  it  wa«  pass  between  these  parties,  and  all  other  matters  whatsoever 
tl^He^oufd  m  difference  between  these  parties,  and  the  settlement  of 

be  made  out    all  question*  on  any  agreement  existing  between  them,  were 

tothesauVac-       *  , 

tion  of  a  third  referred  to  an  arbitrator, 

peruin.  Adi*-     gy  agreement,  dated  the  28th  August,  1833,  the  de- 
pute a*  to  the         J    6  9  .    .  . 
validity  of  the  fendant  had  agreed  to  sell  the  plaintiff  certain  premises 

?liirr* re"  therein  described,  for  the  sura  of  100/.,  "  the  title  to  be 
terrta  to  an  9  * 

arbitrator,  made  out  to  the  satisfaction  of  Mr.  Blunt"  Before  the 
•HtlVal? f|ue£-  submission  of  reference,  a  question  had  arisen  between  the 

tions  nming    8^       Blunt  and  the  defendant,  concerning  the  validity  of 
out  of  the  ... 
agreement,      the  defendant's  title  to  the  said  premises;  and  the  question 

tliat  dur*tithf  was  a'so  &one  "lto  before  lne  arbitrator,  whether  or  not 
ihould  be       the  defendant's  title,  as  set  forth  in  certain  abstracts,  was 

Smd'fjf'Vii-*    8UCk  38  lue  p'amt*ff  alld  tne         Mr.  Blunt  ought  to  be 

demnitv,  in  satisfied  with.  The  arbitrator,  as  to  the  said  agreement, 
case  of  evic-  .  * 

tion:— Held,    awarded  as  follows :  "  i ouching  an  agreement,  the  subject 

that  the  award  Qf  evidence  before  me,  I  do  award  that  the  said  W.  Boards 
was  bad,  be- 
cause the  arbi-  do,  at  the  expense  of  the  said  R.  Ross,  convey  to  the  said 

eTceeded^liis  ^oss  tne  t't'e  contame^  >n  *ne  two  abstracts,  which  have 
authority  in  been  given  in  evidence  before  me,  to  the  parcel  of  ground 
bond  of  in-     particularly  specified  in  such  agreement.   And  I  do  further 

demnity  to  be  awarrj  that  the  said  Wm  Boards  shall,  at  the  expense  of  the 
taken,  and  be-     *  t  n    -n  i  •  i 

cause  he  had    said  it.  Ross,  execute  a  bond  to  the  said  R.  Ross,  in  the 

not  decided  aj  8um  of  oqqI  to  be  forfeited  in  case  of  the  eviction 

upon  the  van-  . 

dity  of  the  of  the  said  Ross  from  any  part  of  the  premises  so  conveyed 
tlt,e'  as  aforesaid,  by  reason  of  any  defect  of  the  title  so  to  be 

conveyed  as  aforesaid." 

Sir  J.  Campbell  A.  G.,  in  Hilary  term,  1837,  obtained 
a  rule  nisi  for  setting  aside  the  award,  on  the  following 
grounds: — 1.  That  the  arbitrator  had  exceeded  his  autho- 
rity with  respect  to  the  agreement  mentioned  in  his  award, 
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and  to  the  estate  the  subject  of  the  agreement.  2.  That 
he  had  not  directed  whether  the  title  to  the  said  estate  was 
good  or  bad,  or  such  as  the  plaintiff  was  bound  to  accept. 
3.  That  the  award  was  not  final  with  respect  to  the  ques- 
tions on  the  said  agreement.  4.  That  he  had  directed  a 
bond  of  indemnity  to  be  accepted  by  the  plaintiff,  without 
deciding  as  to  the  title  of  the  said  estate.  5.  That  if  the 
plaintiff  should  be  evicted  from  the  said  estate,  another  suit 
would  arise,  and  that  no  sufficient  security  was  given  to  the 
plaintiff  as  purchaser  of  the  said  estate. 

Sir  W.  IV.  Follett  now  shewed  cause.  The  arbitrator 
clearly  decides  that  the  title  is  good,  for  he  directs  a  convey- 
ance. He  had  power  to  make  a  settlement  of  all  questions 
on  the  agreement  between  the  parties.  He  disposes,  finally, 
of  these  questions,  by  awarding  that  the  plaintiff  shall  take 
the  title;  and  provides  an  effectual  remedy  for  any  evic- 
tion, by  awarding  that  the  defendant  shall  give  him  a  bond 
of  indemnity  in  double  the  amount  of  the  purchase  money. 
Fisher  v.  Pimbley  (a)  shews  incidentally,  that  an  award  of  a 
bond  of  indemnity,  from  one  party  to  the  other,  is  not  bad 
for  want  of  finality,  if  such  bond  is  confined,  as  in  this  case, 
to  matters  in  dispute  between  the  parties  to  the  submission. 

Sir  J.  Campbell  A.  G.  and  Shee,  contrA.  All  questions 
arising  out  of  the  agreement  were  referred  to  the  arbitrator. 
The  only  question  which  had  so  arisen  was,  whether  "  the 
title,  to  be  made  out  to  the  satisfaction  of  Mr.  Blunt,"  was 
such  a  title  as  Mr.  Blunt  ought  to  have  been  satisfied  with. 
The  arbitrator,  instead  of  deciding  upon  the  validity  of  the 
title,  directs  it  to  be  taken  with  a  bond  of  indemnity,  which 
rather  implies  that  the  title  was  suspicious  and  unsatisfac- 
tory. The  arbitrator  has  thereby  disposed  of  a  question 
which  on  the  agreement  referred  to  him  could  never  have 
arisen ;  for  by  the  terms  of  the  agreement  the  title  was  to 
be  satisfactory  to  Mr.  Blunt,  and  nothing  is  therein  said  as 
(a)  1 1  East,  188. 

VOL.  III.  C  C 
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Boards. 
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to  any  bond  of  indemnity.  In  Bonner  v.  liddell  and 
others  (a),  an  agreement  for  a  lease  of  sixty-three  years,  from 
May,  1801,  was  referred  to  an  arbitrator,  to  give  sucli 
directions  for  a  lease,  according  to  the  agreement,  as  he 
should  think  fit.  The  arbitrator  awarded,  among  other 
things,  a  lease  of  sixty-three  years,  from  May,  1804,  and  it 
was  held  that  he  had  exceeded  his  authority,  and  that  his 
award  was  bad.  The  arbitrator  in  this  case  has  in  like 
manner  exceeded  his  authority,  by  exceeding  the  limits  of 
this  agreement,  which  never  contemplated  that  Mr.  Ross 
should  take  a  bad  title,  patched  up  with  a  bond  of  indem- 
nity. 

Lord  Denman  C.  J. — I  am  of  opinion  that  the  objection 
to  this  award  must  prevail.  The  arbitrator  has  gone  beyond 
the  powers  given  to  him,  and  has  not  made  his  award  final. 
Instead  of  saying  whether  the  title  in  question  is  good  or 
bad,  he  appears  to  say  in  effect,  "  take  the  title  with  all  its 
faults;"  and  he  directs  a  bond  of  indemnity  to  be  taken 
also.  The  award  therefore  is  not  final,  and  instead  of  set- 
tling the  difference  between  the  parties,  it  sets  on  foot  the 
materials  of  future  litigation. 

Littledale  J. — It  is  said  that  the  arbitrator,  by  direct- 
ing a  conveyance,  does  in  effect  decide  that  the  title  is  good. 
If  this  were  the  only  point,  I  might  hesitate  in  saying  that 
the  award  is  bad,  though  I  rather  think  it  should  have  pro- 
ceeded in  a  direct  way,  and  pronounced  upon  the  title  dis- 
tinctly, and  with  reference  to  the  terms  of  the  agreement. 
But  the  award  of  a  bond  of  indemnity  appears  quite  unau- 
thorized by  the  submission  of  the  parties.  On  the  whole, 
therefore,  I  think  the  award  bad. 

Patteson  J. — The  agreement  was  for  a  title  satisfac- 
tory to  Mr.  Jihmt.    It  was  never  contemplated  that  Ross 
should  take  a  doubtful  title  with  a  bond  of  indemnity, 
(o)  1  B.  &  B.  80. 
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This  the  award  in  effect  requires  him  to  do,  and  is  a  mani-  1838. 
fest  excess  of  the  authority  given  to  the  arbitrator,  which 
did  not  enable  him  to  order  generally  what  should  be  done 
between  the  parties. 

Williams  J.  concurred. 

Rule  absolute. 


385 
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May  25f/i. 

BOMPAS  Serjt.,  in  Easter  term,  1837,  had  obtained  a  Where  to  on 
rule,  calling  upon  the  defendants  to  shew  cause  why  the  there  arc  pleas 

nisi  prius  record  in  this  cause,  with  the  marshal's  indorse-  of  not  guilty 
.  .  .  and  ajustifi- 

ment  upon  it,  should  not  be  delivered  up  to  the  plaintiff,  to  cation,  and 

enable  him  to  prepare  the  postea,  and  enter  up  final  judg-  no"^"1 

ment  thereon,  and  why  it  should  not  be  referred  to  the  dence  of  justi- 

Mastertotax  the  plaintiff's  costs  of  application,  and  why  obtains*  a  ver- 

iuch  costs  should  not  be  added  to  the  costs  of  the  second  dict  on  thege- 

.      ,  •  neral  issue,  the 

issue,  to  be  paid  by  the  defendants  to  the  plaintiff.  plaintiff  is  en- 

It  appeared  by  the  affidavits  that  this  was  an  action  of  jj^J^  ^fa*" 
libel,  tried  at  the  sittings  in  London,  after  Michaelmas  term,  costs  on  the 
1836,  before  Lord  Denman  C.J.    The  pleas  were,  1st,  £|iiUSU" 
not  guilty;  2d,  a  justification.    The  replications  were  to 
the  first  plea  similiter,  and  to  the  second  de  injuria.  The 
defendants'  counsel  called  no  witnesses  on  the  plea  of  justi- 
fication, but  addressed  the  jury  with  reference  to  the  general 
issue  only.    The  jury  found  a  verdict  for  the  defendant  on 
the  first  issue,  and  the  Lord  Chief  Justice  thereupon  ordered 
the  verdict  to  be  entered  for  the  plaintiff  on  the  second 
issue.    The  postea  was  delivered  to  the  defendant,  and  the 
Master  taxed  the  costs  on  the  second  issue  in  favour  of  the 
plaintiff. 

Sir  J.  Campbell  A.  G.  and  W.  H.  Watson,  now  shewed 
cause.  The  present  question  is  one  of  considerable  im- 
portance in  practice,  and  is  shortly  this :  if  a  defendant 

c  c  2 
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pleads  not  guilt?  and  a  plea  of  justification,  and,  without 
giving  any  evidence  of  the  justification  at  the  trial,  suc- 
ceeds on  the  first  issue,  is  he  bound  to  pay  the  plaintiff  the 
costs  of  the  justification :  If  he  is,  this  absurdity  follows ; 
the  jury  will  first  of  all  fiud  that  be  is  not  guilty  of  the 
libel ;  and,  second,  that  he  did  publish  the  libel  of  his  own 
wrong  and  without  the  cause  assigned  by  him  in  his  plea, 
for  the  jury  must  find  in  the  words  of  the  issue  joined. 
The  proper  course  to  be  adopted,  when  the  jury  fiud  a  ver- 
dict of  not  guilty,  is  for  the  judge  to  discharge  them  as  to 
the  second  issue,  which  has  become  immaterial,  as  there  can 
be  no  doubt  the  judge  has  this  power  ;  Powell  v.  Sonnet  (a), 
The  King  v.  Johnson  (b),  Cook  v.  Caldecot  (c).  In  Cosset/ 
v.  Diggons(d),  where  in  replevin  the  defeudant  avowed, 
stating  that  the  plaintiff  held  at  a  certain  yearly  rent,  to  wit, 
72/.,  and  that  rent  was  in  arrear,  and  the  plaintiff  pleaded 
in  bar,  1  st,  non  tenuit ;  £d,  riens  in  arrear;  and  the  jury 
found,  first,  non  tenuit ;  and  second,  that  there  was  a  certaiu 
sum  due  for  arrears ;  it  was  held  that  the  proper  course 
would  have  been  to  have  discharged  the  jury  from  finding 
any  verdict  on  the  second  issue,  but  that  even  upon  the 
second  finding  the  verdict  must  be  eutered  for  the  plaintiff. 
In  Dibben  v.  Marquess  of  Anglesea  (e),  the  power  of  a  judge 
to  discharge  the  jury  was  fully  recognized,  and  the  decisiou 
in  Cossey  v.  Diggons{d)  was  cited  by  the  Court.  Spencer 
v.  Hamerton  if)  may  be  cited  on  the  other  side,  and,  no 
doubt,  if  the  verdict  had  been  actually  eutered  up  for  the 
plaintiff  on  the  second  issue,  he  would  be  entitled  to  costs. 
[Patteson  J.  In  the  second  plea  the  defendaut  confesses  the 
cause  of  action,  and  pleads  a  justification;  suppose  there 
had  been  only  that  plea,  and  he  had  offered  no  evidence 
upon  it,  the  plaintiff  would  have  been  eutitled  to  his  verdict 
without  further  proof;  what  difference  then  can  it  make 


(«)  1  Bligb,  X.  S.  545 ;  5.  l\  1 1 
B.  Moore,  330. 
(6)  5  A.  &  £.  488. 
(f)  4C.&  P.  315. 


{(I)  2  B.  &  Aid.  546. 
(e)  2C.&M.  722-42. 
(/)  6  N.  &  M.  2<>. 
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that  there  are  several  pleas  ?]  When  there  is  only  one  plea, 
and  the  onus  probandi  is  on  the  defendant,  if  he  brings  no 
proof,  of  course  the  verdict  must  go  against  him;  but  when 
not  guilty  is  pleaded,  the  burden  of  proof  is  thrown  ou  the 
plaintiff;  and  if  he  fails  in  establishing  his  case,  the  defend- 
ant is  not  called  upon  to  go  into  his  justification.  If  the 
Court  should  hold  otherwise,  it  will  produce  this  most 
inconvenient  practice,  that  a  defendant  must  go  into  evi- 
dence on  a  variety  of  pleas,  merely  with  a  view  to  costs, 
although  the  jury  are  satisfied  that  the  plaintiff  has  not 
established  his  cause  of  action.  The  case  of  an  action  for 
debt,  where  the  defendant  pleads  the  general  issue  and  a 
set-off,  is  a  strong  illustration,  that  when  the  general  issue  is 
found  for  the  defendant,  the  second  plea  becomes  immate- 
rial, and  the  jury  should  be  discharged  therefrom;  for  other- 
wise there  is  nothing  to  which  the  set-off  applies ;  and  yet 
a  verdict  for  the  plaintiff  on  that  plea  would  be  a  bar  to  an 
action  at  the  suit  of  the  defendant  for  a  debt,  which  he 
might  have  proved  under  the  set-off. 

Bompas  Serjt.  (with  whom  were  Humfrey  and  Hughes) 
contrA,  was  stopped  by  the  Court. 

Lord  Denmax  C.  J. — The  argument  for  the  defendant, 
in  my  opinion,  goes  a  great  deal  too  far,  for,  if  correct, 
it  establishes  that  the  judge  who  tries  the  cause  is  not 
only  at  liberty,  but  that  he  is  bound  to  discharge  the  jury 
in  such  case.  I  do  not  think  that  is  so.  There  is  cer- 
tainly some  incongruity  in  the  finding  which  a  postea  will 
present,  when  the  verdict  is  for  the  defendant  on  the  issue 
of  not  guilty,  and  for  the  plaintiff  on  the  plea  of  justifica- 
tion ;  but  the  substance  of  the  pleading  by  the  defendant  is, 
I  did  not  publish  the  libel  in  question,  and  whether  I  did 
or  not  I  was  perfectly  justified,  because  it  is  all  true ;  the 
jury  may  very  well  find  that  the  defendant  did  not  publish 
the  libel,  but  that  the  justification  he  has  put  upon  the 
record  is  a  tissue  of  falsehoods.   If  this  is  au  obvious  and 


Empson 
v. 

Fairfax 
and  others. 


ElU'SON 
V. 


CASES  IN  THE  QUEEN'S  BENCH, 
rational  explanation  of  the  finding  of  the  jury,  we  are  bound 
to  give  effect  to  it,  and  it  would  be  the  height  of  injustice 
to  a  plaintiff  that  a  false  justification  should  be  put  on  the 
andoihers  recorc*'  °f  wn>cn  not  an  i°ta  °f  proof  should  be  given,  and 
yet  that  a  verdict  should  be  given  against  him  upon  it. 

Littledalk,  Patteson  aud  Williams  Js,  concurred. 

Rule  absolute  (a), 
(a)  See  rule,  Hit.  T.  2        4,  no.  74. 


Saturday, 
May  26th. 

The  estate  of 
a  deceased  is 
always  liable 
for  the  reason- 
able expenses 
of  his  funeral, 
and  can  in  no 
event  be  liable 
beyond  them. 
Therefore  a 
residuary  le- 
gatee is  not 
incompetent 
to  prove  that 
his  testator's 
funeral,  which 
exceeded  the 
cost  charge- 
able upon  the 
estate,  was 
furnished  to 
the  order  of  a 
stranger,  on 
the  ground 
that  the  ten- 
dency of  his 
ctidence  is  to 
relieve  the 
estate. 


Green  v.  Salmon. 

Assumpsit  to  recover  the  amount  of  an  undertaker's 
bill,  for  burying  the  mother  of  the  defendant.  The  cause 
was  tried  at  the  sittings  during  this  term,  before  Coleridge  J., 
when  it  appeared  that  the  action  was  brought  against  the 
defendant,  as  liable  in  his  individual  capacity  for  the  ex- 
penses of  the  funeral,  which  was  alleged  to  have  been  fur- 
nished at  his  express  request.  To  prove  the  plaintiff's  case, 
a  witness  was  called,  who  had  married  one  of  the  daugh- 
ters of  the  deceased,  a  residuary  legatee  under  her  mother's 
will,  lie  was  objected  to  as  incompetent,  on  the  grouud 
of  his  interest  to  increase  the  residuary  estate,  by  relieving 
it  from  the  funeral  expenses,  and  casting  them  upon  the 
defendant.  The  learned  judge  overruled  the  objection; 
and  a  verdict  was  fouud  for  the  plaintiff  for  the  full  amount 
of  his  bill,  4G/.  4</. 

Alexander  now  moved  for  a  new  trial,  ou  the  ground  of 
the  misreception  of  the  evidence.  [Lord  Dai  man  C.  J. 
There  are  tw  o  causes  pending  in  the  Exchequer,  Rurckhardt 
v.  Hall  and  another  case,  which  are  connected  with  this 
subject.  Lillledalc  J.  also  referred  to  Nowell  v.  Davies 
and  another  (a).]     Bricc  v.  Wilson  (b)  and  Rogers  v. 


(a)  5  B.  &  Ad.  368;  S.C  2  N.  &  AI.  74o. 


(b)  3N.&M.  512. 
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Price  (a)  ruay  be  mentioned  as  authorities  on  the  ordinary 
liability  of  the  deceased's  estate  for  funeral  expenses  (A). 
[Patteson  J.  The  funeral  expenses  in  this  case  were  more 
than  would  be  allowed  an  executor.] 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term 
(June  the  2nd),  delivered  the  judgment  of  the  Court: — 

In  this  case  the  husband  of  a  residuary  legatee  was  called 
by  the  plaintiff,  an  undertaker,  to  prove  that  defendant  had 
expressly  employed  plaintiff  to  conduct  the  funeral  of  de- 
fendant's mother,  at  a  cost  of  about  4(j/.  The  question  is, 
whether  the  witness  was  not  interested  to  relieve  die  resi- 
duary estate  of  the  deceased  by  charging  the  defendant. 
We  think  he  was  not,  for  the  estate  must,  at  all  events,  pay 
the  reasonable  expenses  of  the  funeral,  and  can  in  no  event 
be  liable  beyond  them. 

Rule  refused. 


(a)  3  Y.  &  J.  28.  ble  for  a  funeral  suitable  to  the 

(6)  See  also  Tugwcll  v.  Heyman,  degree  of  the  deceased,  although 

3  Campb.  297.  This  and  the  cases  furnished  by  the  order  of  a  third 

cited  shew  that  an  executor  is  lia-  person. 


Inre  . 

SlR  W.  W.  FOLLETT  moved  to  strike  an  attorney  off  The  Court 

the  rolls,  on  an  affidavit,  disclosing  that  the  attorney  had  ™  a^^ey*  * 

been  retained  on  the  part  of  a  plaintiff  to  conduct  an  actiou  off  the  rolls, 

on  an  affidavit 

for  libel.  At  the  trial  a  verdict  for  40s.  was  taken  by  con-  alleging  a  dis- 
sent. The  bill  of  costs  brought  in  by  the  attorney  amounted  tm<rt  °f 

°  J  perjury,  unless 

to  1150/.,  of  which  sum  574/.  was  charged  for  the  expenses  enough  appear 

of  witnesses.    On  taxation  by  the  Master,  the  whole  sum  £dm^ssioiTto 

was  reduced  to  370/. ;  and  the  sum  of  374/.,  sworn  to  as  render  the 

the  expenses  of  witnesses,  was  reduced  to  47/.  ofTj^ry'mih 

necessary. 
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On  these  grounds  it  was  contended  that  the  Court  would 
exercise  their  summary  jurisdiction. 

Lord  Denman  C.  J. — Would  not  an  indictment  for 
perjury  lie  upon  these  facts  ?  We  are  not  in  the  habit  of 
interposing  in  such  a  case,  unless  there  is  something 
amounting  to  an  admission  on  the  part  of  the  attorney, 
which  would  render  the  interposition  of  a  jury  unnecessary. 

Sir  W.  W.  Follelt  stated  there  was  enough  in  the  affidavit 
to  shew  a  distinct  case  of  perjury;  but  that  there  was  no 
admission. 

Per  Curiam,  Rule  refused. 


^"^i  Slack  t.  Sharp. 

May  29th, 

1.  Where  a  ASSUMPSIT  for  use  and  occupation.    The  pleadings 


rent^jaWe    raised  the  same  question,  which  was  submitted  to  the 

half-yearly,  opinion  of  the  Court,  under  the  3  &  4  IV ill.  4,  c.  42,  s.  25, 
against  whom 

a  fiat  of  bank-  *n  the  following  special  case : — 

roptcy  issues  »j*ue  defendant  was  tenant  to  the  plaintiff  of  certain  pre- 
dunng  a  cor-  r  r 

rent  halt-year,  mises,  from  the  1st  of  January,  18S3,  uutil  the  time  of  the 

posl^ioTof  Dankruptcy  and  fiat  hereafter  mentioned.  The  tenancy  was 
the  premises  from  year  to  year  at  the  rent  of  50/.,  payable  on  the  6th  of 
lord^ccord-  April  and  the  6th  of  October  in  every  year.  Ou  the  25th 
ingto  6  Geo. A*  day  Qf  March,  1834,  the  defendant  committed  an  act  of 
is  not  liable  in  bankruptcy,  and  on  the  31st  day  of  March,  1834,  a  fiat  in 
h1sU|»eaod0r  Dan^ruPtcy  was  duly  issued  agaiust  him.  The  defendant 
occupation  for  duly  made  application  to  the  assignees  to  accept  the  said 
then^-vea^  premises,  which  they  declined;  whereupon  the  defendant 
grior  to  the  did,  within  fourteeu  days  after  notice  of  such  refusal,  con- 
s'. A  tenant  formably  to  the  statute,  duly  offer  to  deliver  up  possession 

Iff^meiuls1  °f  the  8aid  Prem*se9  to  tne  Plamtiff  on  t,ie  5tn  OI*  April, 
within  the       1834,  and  the  plaintiff  accepted  the  possession  on  the  7th 

uto  rctio^f   of  APril>  18S4'    ^  Plaiutiff  seeks  to  recover  from  the 
defendant  compensation  for  the  defendant's  enjoyment  of 
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the  said  premises  from  the  6th  of  October,  1833,  until  the 
issuing  of  the  fiat  on  the  31st  of  March,  1834.  If  the 
Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  a 
verdict,  the  rent  is  to  be  considered  the  measure  of  da- 
mages, in  proportion  to  the  time  of  occupation. 

In  the  margin  the  following  statement  was  given  of  the 
question : — Whether,  in  the  case  of  a  tenant  from  year  to 
year,  who  becomes  bankrupt,  and  has  a  fiat  issued  against 
him  in  the  middle  of  a  quarter,  and  who  afterwards  delivers 
possession  to  bis  landlord  under  the  statute,  any  thing  is 
payable  to  the  landlord  for  the  occupation  before  the  bank- 
ruptcy or  fiat 

Wightman,  for  the  plaintiff.  The  75th  section  of  the 
6  Geo.  4,  c.  16,  provides  "  that  any  bankrupt  entitled  to  any 
lease,  or  agreement  for  a  lease,  if  the  assignees  accept  the 
same,  shall  not  be  liable  to  pay  any  rent  accruing  after  the 
date  of  the  commission,  or  to  be  sued  in  respect  of  any 
subsequent  non-observance  or  non-performance  of  the  con- 
ditions, covenants,  or  agreements  therein  contained ;  and  if 
the  assignees  decline  the  same,  shall  not  be  liable  as  afore- 
said, in  case  he  deliver  up  such  lease  or  agreement  to  the 
lessor,  or  such  person  agreeing  to  grant  a  lease,  within 
fourteen  days  after  he  shall  have  had  notice  that  the  as* 
signees  shall  have  declined  as  aforesaid ;  and  if  the  assignees 
shall  not  (upon  being  thereto  required)  elect  whether  they 
will  accept  or  decline  such  lease  or  agreement  for  a  lease, 
the  lessor  or  person  so  agreeing  as  aforesaid,  or  any  person 
entitled  under  such  lessor  or  person  so  agreeing,  shall  be 
entitled  to  apply  by  petition  to  the  lord  chancellor,  who 
may  order  them  so  to  elect  and  deliver  up  such  lease  or 
agreement,  in  case  they  shall  decline  the  same,  and  the  pos- 
session of  the  premises,  or  may  make  such  other  order 
therein  as  he  shall  think  fit."  Were  it  not  for  this  clause  in 
the  Bankrupt  Act,  the  cases  of  Auriol  v.  Mills  (a)  and  Boot 
v.  Wilson  (b)  would  be  decisive  in  favour  of  the  plaintiff. 

(a)  4  T.  ft.  94 ;  &  C.  1  H.  Bl.  433.  (*)  8  East,  311. 
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In  the  former  case  it  was  held  that  the  bankruptcy  of  the 
lessee  is  no  bar  to  an  action  of  covenant  for  rent  against  him. 
Boot  v.  Wilson  (a)  is  equally  favourable,  and  more  in  point, 
because  it  was  an  action  of  assumpsit.    It  was  there  held 
that  assumpsit  lies  against  a  lessee,  upon  his  agreement  to 
pay  rent  during  the  tenancy,  notwithstanding  his  bankruptcy! 
and  the  occupation  of  his  assignees  during  part  of  the  time 
for  which  the  rent  accrued ;  and  it  was  settled  by  Tuck  v. 
Fyson  (6),  in  confirmation  of  Copeland  v.  Stephens  (c),  that 
the  term  of  a  bankrupt  lessee  remains  vested  in  him  until 
either  the  assignees  elect  to  take  it,  or  until  he  himself  de- 
livers it  up  under  the  clause  of  the  Bankrupt  Act  just 
cited.    Now  the  plaintiff  does  not  seek  to  recover  any  rent 
accruing  after  the  bankrupt  delivered  up  possession,  but  a 
certain  portion  of  rent,  pro  rata,  for  the  period  while  the 
bankrupt  had  the  term  vested  in  him  and  occupied  the  pre- 
mises, namely,  from  the  (jth  October,  1833,  until  the  5th 
April,  1834.    Unless  the  defendant  be  made  liable,  the 
landlord  of  a  baukrupt  tenant  may  always  be  defrauded  by 
the  assignees  deferring  to  elect  until  the  very  day  before 
quarter-day.   This  action  is  not  brought  on  the  reddendum 
of  a  lease,  but  simply  to  obtain  a  recompence  for  the  de- 
fendant's actual  occupation :  so  that  there  can  be  no  objec- 
tion on  principle  to  holding  the  defendant  liable  for  so 
much  occupation  as  he  has  had,  although  his  occupation 
would,  but  for  circumstances  which  neither  party  could 
control,  have  been  extended  to  a  much  longer  period. 
[Patteson  J.  If  tenant  for  life,  without  power  of  leasing, 
makes  a  lease,  aud  dies  before  the  expiration  of  it,  his  ex- 
ecutor could  not  recover  a  proportionate  part  of  the  rent 
independently  of  the  statute,  (11  Geo.  2,  c.  19,  s.  15.) 
Littledale  J.  In  many  cases  where  arable  land  is  demised, 
no  benefit  whatever  is  derivable  to  the  tenant,  except  at  a 
particular  period  of  the  year.    Why  should  he  be  liable 
pro  rata  ?  ]    The  clause  in  the  Baukrupt  Act,  which  says 


(a)  8  East,  321. 
(6)  6  BiDg.  321. 


(c)  t  B.  &  Aid.  593. 
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that  the  bankrupt  shall  not  be  liable  after  he  has  delivered 
up  possession,  may  mean  by  implication  that  he  shall  be 
liable,  pro  rata,  up  to  that  time ;  for  if  the  clause  did  not 
protect  him,  he  would  of  course  be  liable  for  the  whole 
term.  The  clause  was  intended  for  the  benefit  of  landlords 
rather  than  bankrupts :  it  was  found  to  be  a  great  grievance 
that  there  was  no  mode  of  putting  an  end  to  the  term  of  a 
tenant  who  was  unable  to  pay  rent. 

Ogle,  contrd.  The  clause  was  intended  for  the  benefit 
of  the  bankrupt,  and  to  supply  an  omission  in  the  49 
Geo.  S,  c.  121,  s.  19,  which  had  the  same  object  in  view, 
but  was  ineffectual,  inasmuch  as  it  only  exonerated  him  in 
case  his  assignees  should  elect  to  take  the  lease.  If  there- 
fore the  assignees,  who  had  taken  all  his  other  property,  did 
not  elect  to  take  his  lease  also,  he  might  be  liable  for  a 
heavy  rent  in  respect  of  a  farm,  which  he  could  not  culti- 
vate for  want  of  capital.  It  is  the  landlord's  own  fault  if 
the  election  of  the  assignees  is  delayed  until  the  day  before 
quarter-day,  for  it  is  his  duty  to  put  them  in  motion.  In 
Tuck  v.  Fyson(a)  it  was  merely  decided  that  the  protection 
of  this  clause  is  personal  to  the  bankrupt,  and  is  not  to  be 
extended  to  his  surety.  Where  parties  have  entered  into  au 
express  contract,  no  other  can  be  implied.  By  the  terms 
of  the  contract  between  these  parties,  no  rent  was  to  be 
paid  except  at  particular  periods ;  none  therefore  can  have 
"  accrued"  at  any  other  period.  There  was  an  express  con- 
tract in  this  case,  which  has  been  rescinded  by  the  bankrupt 
laws.  So  in  Grimman  v.  Legge(b)  a  dispute  took  place 
between  the  landlord  and  tenant,  and  their  contract  having 
been  rescinded  before  the  quarter-day  on  which  the  rent 
was  payable,  it  was  held  that  no  rent  pro  rata  could  be 
recovered  in  respect  of  the  actual  occupation  for  a  period 
short  of  the  quarter.  Nor  can  freight  be  recovered  pro 
rata,  where,  by  the  terms  of  the  charter-party,  the  cargo  is 


393 

1838. 

Slack 
v. 

Sharp. 


(a)  6  Bing.  321. 


(b)  8  B.  &  C.  324;  2  Mann.  &  R.  438. 
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Up  b*  delivered  at  a  particular  place,  if  the  ship  be  wrecked 
before  the  completion  of  the  voyage,  although  the  freighter 
received  possession  of  his  goods  undamaged  at  an  interme- 
diate place,  and  sold  them  (a).  In  Thomas  v.  Williams  (6), 
where  a  clerk,  who  was  hired  for  a  year,  continued  in  the 
service  of  hi*  master  after  he  had  become  a  bankrupt,  the 
clerk  recovered  a  rateable  part  of  his  salary,  although  the 
contract  was  rescinded  in  the  middle  of  the  year  by  con- 
sent; but  that  case  must  have  been  so  decided  on  the 
ground  that  there  was  an  understanding  between  the  parties, 
after  the  issuing  of  the  commission,  that  the  clerk  should 
be  paid  ruteably  for  his  services. 

Wiffhtmun,  in  reply.  There  is  no  reason,  on  principle; 
why  Apportionment  may  not  be  made  in  the  present  case  in 
favour  of  tho  landlord,  by  analogy  to  the  apportionment 
\\\Wi\v  in  fuvour  of  a  tenant!  on  his  eviction  from  part  of  the 
land  (i\  Apportionment  certainly  seems  to  apply  rather 
to  eviction  from  part  of  the  premises  than  from  part  of  the 
term.  Hut  the  principle  upon  which  apportionment  is 
allowed,  namely,  that  it  is  unjust  that  the  tenant  should  pay 
for  that  which  he  has  not  enjoyed,  will  apply  to  one  sort  of 
eviction  as  well  as  another:  and  if  applied  to  time  in  the 
c*m>  of  a  tenant,  it  ought  also  to  be  applied  to  time  in  the 
ease  of  a  landlord,  to  whom  it  would  be  a  great  hardship 
not  he  tewuner&ted  tor  the  period  during  which  he  has 
tart*  te^  vmt  vM  the  e»r**o*ettt  of  his  hnd.  A  tenant  for 
Hti\  wtuV«t  |v**r  v^tvh^»iaa^  aught  provide  that  in  case  of 
to  ttartfc  a  |MV^s>rtkmsMr  pact  ct  the  half-year's  rent 
*W*M  W  ^  k>  Vsm.    Eta:  tie  pbktnT  has 

Aeww     ***<     Kw^k  at  act  acrotxonr  for  s«th  a  pay 
******     tW  ovtrt      A*  ^ftr**»c  W^vaia&c  a  boaknapt, 
iv<  w  a***  W*nr  x  raier  at  the 
W«r*     rWmu^  v  y  3*  sock  ia  the 

$-   *rre  t  Sraeac  5ST. 

4^  ^  x  4  *  MiwmiMktti«»aa««r. 

^*  J** 
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plaintiff's  favour  :  there  the  clerk,  without  any  understand- 
ing to  this  effect  with  his  employer,  recovered  salary  pro 
rata,  after  the  rescision  of  an  express  contract,  by  which 
salary  was  to  be  paid  for  a  year's  service.  If  the  law  has 
rescinded  the  contract  in  this  case,  the  plaintiff  should  in 
like  manner  be  paid  rateably:  it  is  quite  immaterial  that 
this  contract  was  rescinded  by  law,  and  not  by  consent,  as 
in  Thomas  v.  Williams  (a).  The  true  principle  on  which 
assumpsit  for  use  and  occupation  proceeds,  is  explained  in 
2  Selwyn's  Nisi  Prius,  1406  (8th  ed.)  "  Under  this  statute" 
(1 1  Geo.  2,  c.  19,  s.  14),  he  says,  "  a  landlord  who  has  rent 
owing  to  him,  is  allowed  to  recover,  not  the  rent,  but  an 
equivalent  for  the  rent, — a  reasonable  satisfaction  for  the 
use  and  occupation  of  the  premises,  which  have  been 
holden  and  enjoyed  under  the  demise."  This  principle  gets 
rid  of  any  difficulty  presented  by  the  doctrine  of  apportion- 
ment. Thus,  in  Tomlinson  v.  Day  (&)  it  was  held,  that,  as 
the  action  for  use  and  occupation  was  to  recover  compen- 
sation in  damages,  the  jury  were  not  bound  to  give  the 
exact  rent  reserved  by  the  terms  of  an  agreement. 

Lord  Denman  C.J. — In  this  case  a  fiat  of  bankruptcy 
having  issued  against  the  defendant,  who  was  tenant  from 
year  to  year  to  the  plaintiff,  of  certain  premises,  at  a  rent 
payable  half-yearly,  on  the  6th  April  and  the  6th  October, 
and  the  defendant's  assignees  having  declined  to  accept  the 
premises,  the  defendant  delivered  up  possession  of  them  to 
the  plaintiff,  according  to  the  statute,  on  the  5th  April. 
The  question  is,  whether  the  defendant  is  liable  for  any 
portion  of  the  rent,  for  his  occupation  between  the  6th 
October  and  the  5th  April.  The  75th  sect,  of  the  Bank- 
rupt Act  provides  that  "any  bankrupt  entitled  to  any  lease 
or  agreement  for  a  lease,  if  the  assignees  accept  the  same, 
shall  not  be  liable  to  pay  any  rent  accruing  after  the  date 
of  the  commission,  or  to  be  sued  in  respect  of  any  subse- 


(a)  1  Ad.  &  El.  685;  S.  C.  3  (b)  2  B.  &  B.  680. 
N.  &  M.  545. 
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quent  non-observance  or  non-performance  of  the  conditions, 
covenants  or  agreements  therein  contained;  and,  if  the 
assignees  decline  the  sanle,  shall  not  be  liable  as  aforesaid, 
in  case  he  deliver  up  such  lease  or  agreement  to  the  lessor, 
or  such  person  agreeiug  to  grant  the  lease,  within  fourteen 
days  after  he  shall  have  had  notice  that  the  assignees  shall 
have  declined  as  aforesaid."  It  has  not  been  argued  whe- 
ther a  parol  contract  from  year  to  year  is  within  this  section; 
but  we  think  such  a  contract,  although  not  within  the  letter, 
is  within  the  scope  and  spirit  of  the  act. 

The  question  then,  whether  the  defendant  in  this  case  is 
liable,  appears  to  depend  on  the  meaning  of  the  words 
"  rent  accruing  due"  after  the  date  of  the  commission. 
This  is  no  question  at  all  in  truth ;  for  as  no  rent  was  pay* 
able  until  the  Gth  April,  noue  had  accrued  due  on  the  Slat 
March,  when  the  fiat  issued ;  and  the  defendant  is  entitled 
to  judgment. 

Littled  ale  J. — I  am  of  the  same  opinion.  Although 
the  statute  says,  "  deliver  up  lease  or  agreement,"  I  think 
we  should  construe  this  provision,  which  was  intended  for 
the  benefit  of  tenants,  too  narrowly,  if  we  were  not  to  apply 
it  to  parol  contracts. 

Would  then  the  rent  in  this  case,  if  the  statute  had  not 
interposed,  accrue  due  after  the  fiat?  The  rent  was  an 
entire  thing,  to  be  paid  on  the  6th  April :  it  would  have 
accrued  due  on  that  day ;  but  no  part  of  it  accrued  on  any 
previous  day.  At  the  time  of  the  fiat,  therefore,  nothing 
had  accrued  due ;  and  the  bankrupt  is  exonerated  from  any 
that  would  otherwise  accrue  due  at  any  subsequent  time  : 
the  landlord  therefore  is  entitled  to  nothing.  Ail  the  cases 
of  apportionment  mentioned  under  that  head  in  Viner's 
Abridg.are  cases  of  apportionment  of  the  rent  in  respect  of 
the  quantity  of  the  land,  and  not  of  the  time  during  which 
it  has  been  held  (a). 

(a)  See  Cluns  case,  10  Rep.  or  if  the  lease  determines  before 
128  a.   "  If  the  land  is  evicted,     the  legal  time  of  payment,  no  rent 
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Patteson  J. — I  agree  that  a  parol  contract  is  within 
the  statute.  We  have,  I  think,  merely  to  decide  as  to  the 
meaning  of  "  rent  accruing  due."  Rent,  I  apprehend, 
where  any  time  is  fixed  by  the  parties  for  its  payment, 
accrues  due  at  that  time,  and  no  other;  although,  where  no 
time  is  fixed,  it  accrues  due  de  die  in  diem,  like  interest. 
In  this  case  the  6th  April  was  the  time  fixed  for  its  accruing 
due,  before  which  time  the  fiat  had  issued  against  the  de- 
fendant; so  that  by  taking  the  steps  pointed  out  by  the  75th 
section,  he  was  able  to  exonerate  himself  from  all  liability. 
It  was  said,  in  the  course  of  the  argument,  that  the  assignees 
must  be  set  in  motion  by  the  landlord  to  make  their  elec- 
tion. That  does  not  appear  to  me  to  be  so.  The  landlord 
may  call  upon  the  assignees  to  elect,  if  he  pleases,  but  he  is 
not  bound  to  do  so.  The  bankrupt  also  may  call  upon 
them  to  elect,  or  they  may  elect  of  their  own  accord. 

Williams  J. — Mr.  Wightman  felt  the  pressure  of  the 
case,  when  he  endeavoured  to  prove  that  some  rent  was 
actually  due  at  the  time  of  the  fiat.  That  question  admits 
of  an  easy  solution  by  reference  to  the  terms  of  the  con- 
tract, by  which  no  rent  was  to  be  due  until  the  6th  April. 
The  doctrine  of  the  Court  in  Grimman  v.  Legge  (a)  ap- 
plies. If  we  were  to  say  that  any  rent  was  payable  pro 
rata  in  this  case,  we  should  frame  a  new  contract  for  the 
parties. 

Judgment  for  defendant. 

shall  be  paid ;  for  there  shall  never  upon  an  e? iction  of  part  of  the 
be  an  apportionment  in  respect  of  land." 

part  of  the  time,  as  there  shall  be        (a)  8  B.  &  C.  324;  2  Mann.  St 

R.  438. 
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Tuesday,  WhiTWILL  V  SCHEER. 

May  29th.  * 

1.  In  an  ac-  "CTION  on  a  charter-party  for  not  furnishing  a  cargo. 

tion  on  a  char-  The  declaration  staled,  that  by  a  charter-party  made  between 
ter-party 

where  the  con-  the  plaintiff  and  defendant,  on  the  17th  August,  1832,  it  was 
aTleVgtn^amT  aSreec'tnat  lue  plaintifFs  ship  should,  with  all  convenient  speed, 
a  promise  is  after  delivering  her  then  present  cargo  at  Alexandria,  pro- 
formal  state-  ceec^'  cither  m  ballast  or  in  goods,  to  Constantinople  for  orders, 
ment  of  the  whether  she  should  load  at  Odessa,  or  at  a  safe  port  in  the 
the^omracn   Crimea,  and  there,  to  wit,  at  Odessa,  or  at  some  safe  port 

Held,  that  the  Ul  t|le  Crimea,  load  from  the  factors  of  the  defendant  a  full 
judge  at  nisi 

prius  was  right  and  complete  cargo ;  and  that  being  so  loaded,  she  should 

in  ordering  an  t|ierewilu  proceed  to  Falmouth  or  Cork,  at  the  master's 
amendment  to  r 

be  made,  stat-  option,  for  orders  to  discharge  at  a  safe  port  in  Great  Bri- 
en^ct  correct-  taai»&c->  lnat  by  a  certain  memorandum  subscribed  on  the 
1|,  although  charter-party,  it  was  declared  that  the  said  ship  was  to  be 
made  an  affi-   addressed  to  Messrs.  L.  Stieglitz  and  Co.,  Odessa,  and 

davit  that  he  \\x%\  should  the  vessel  not  arrive  at  Constantinople  a  fore- 
went down  to  _ 

try  the  issue     said  before  the  ljth  November  then  next,  the  defendant  s 

contained  in     agents  were  to  have  the  option  of  annulling  the  said  contract. 

the  averment      °  r  °  m 

ordered  to  be   The  declaration  then  averred  mutual  promises,  and  that  the 

^."o^rre     defendant  promised  (a)  [there  should  be  some  factor,  agent, 

whether,  after  or  assign  of  the  said  Messrs.  Stieglitz,  or  of  the  defendant  at 

whote^oHi 1  °  Constantinople  aforesaid,  to  give  orders  to  the  plaintiff,  whe- 

contract  and  tner  the  said  vessel  was  to  load  at  Odessa  or  at  some  safe 
averring  rau-  ... 

tual  promises,  port  in  the  Crimea  ;  or,  in  the  event  of  the  vessel  not  arriv- 
toitoteany^  illg  at  ConstantinoP,e  aforesaid  until  after  the  said  loth  day 
additional  *ira-  of  November,  to  exercise  the  option  given  by  the  said  char- 
accord^      ter-party  to  annul  the  said  contract,  and  that  such  option 
lpCt^esal|  e^ect  should  be  exercised  within  a  reasonable  time  after  the 
contract.        arrival  of  the  said  vessel  at  Constantinople  aforesaid,  and 
notice  thereof  to  the  agents,  factors,  or  assigns  of  the  said 
Messrs.  L.  Stieglitz,  or  the  defendant  at  Constantinople, 
in  the  event  of  the  said  vessel  not  arriving  at  Constantinople 
until  after  the  said  15th  day  of  November.]    The  declara- 
tion then  averred  performance,  and  that  the  vessel  arrived 

(a)  The  declaration,  as  first  delivered,  was  without  the  passage  in  brackets. 
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at  Constantinople  after  the  1.5th  November,  to  wit,  on  the 
10th  December  then  next  following,  and  was  then  ready  to 
proceed  either  to  Odessa  or  to  &c,  as  he  should  be  or- 
dered by  Messrs.  Stieglitz,  their  factors,  agents,  or  assigns 
at  Constantinople,  or  the  defendant  or  his  factors,  agents  or 
assigns  at  Constantinople,  and  there/  to  wit,  at  Odessa  or 
&c,  to  receive  on  board  a  full  cargo,  &c.  Averment,  that 
plaintiff  did,  on  the  arrival  of  the  said  ship  at  Constanti- 
nople, make  due  and  diligent  search  to  find  out  Messrs. 
Siieglitz,  or  their  and  the  defendant's  agents  at  Constanti- 
nople, for  the  purpose  of  receiving  orders,  &c,  and  of  learn- 
ing whether  the  agents  of  the  defendant  would  exercise  the 
option  given  by  the  charter-party  of  annulling  the  said  con- 
tract, but  could  not  discover  the  agents,  &c.  Averment, 
that  the  ship  remained  at  Constantinople,  waiting  for 
orders,  till  the  1st  February,  1833,  when  the  plaintiff 
received  notice  from  Messrs.  Stieglitz,  that  in  consequence 
of  the  arrival  after  the  15th  November,  they  cancelled  the 
said  charter-party.  Averment,  that  the  said  notice  was  not 
given  in  a  reasonable  time  after  the  arrival  of  the  said  vessel 
at  Constantinople.  Averment  of  the  plaintiff's  readiness  to 
perform,  &c.  Breach,  that  by  reason  of  the  neglect  and  de- 
fault of  the  defendant  in  not  having  at  Constantinople  afore- 
said, the  said  Messrs.  Stieglitz,  or  some  agent  on  their 
behalf,  or  on  behalf  of  the  defendant,  or  some  proper  per- 
son to  give  the  plaintiff  the  orders,  &c,  and  there  being*  no 
such  agent  to  give  such  orders  as  aforesaid,  and  of  the 
refusal  of  Messrs.  Stieglitz,  and  of  such  option  not  being 
exercised,  he,  the  plaintiff,  was  hindered  and  prevented,  &c. 
(setting  out  special  damage). 

Pleas: — 1.  Non  assumpsit;  2.  that  the  notice  was 
given  in  reasonable  time ;  3.  that  the  vessel  did  not  wait 
at  Constantinople,  waiting  such  orders  as  aforesaid,  from 
the  time  of  her  arrival  at  Constantinople  for  a  reasonable 
time,  modo  et  formft. 

At  the  trial  at  Guildhall,  at  the  sittings  after  Hilary 
term,  1837,  before  Lord  Penman  C.  J.,  it  appeared  that 

VOL,  111.  D  D 
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1838.       the  vessel  did  not  arrive  at  Constantinople  till  the  10th  De- 
v^v^     cember.    The  ship's  arrival  was  officially  announced  in  the 
v,         shipping  list  of  the  port  of  Constantinople  on  the  11th 
Scheer.     December.    On  the  15th  December  the  plaintiff  advertised 
the  arrival  of  the  vessel  in  the  Ottoman  Moniteur,  and,  on 
the  9th  of  January,  Messrs.  StieglUz  wrote  from  Odessa 
to  cancel  the  charter-party,  which  the  plaintiff  received  on 
the  1st  February,  and  he  proved  that  there  was  no  direct 
post  from  Constantinople  to  Odessa. 


The  charter-party  contained  the  following  memorandum, 
indorsed  upon  it : — "  The  ship  to  be  addressed  to  Messrs. 
Stieglitx  &  Co.,  Odessa.  The  charterer  not  to  be  respon- 
sible for  detention  by  frost,  unless  his  agents  have  twenty 
clear  days  for  loading,  after  the  arrival  of  the  vessel,  before 
the  frost  sets  in.  Should  the  vessel  not  arrive  at  Constanti- 
nople before  the  1 5th  November,  the  charterer's  agents  to 
have  the  option  of  cancelling  this  contract.'9 

At  the  close  of  the  plaintiff's  case  for  the  defendant, 
contended,  that  the  promise  by  the  defendant,  laid  in  the  de- 
claration, to  have  an  agent  at  Constantinople  to  give  orders, 
was  not  proved,  and  therefore  that  the  plaintiff  should  be 
nonsuited ;  but  his  lordship  thought  an  amendment  might  be 
made  under  the  3  &  4  Will.  4,  c.  42,  and  ordered  that  the 
plaintiff  should  have  leave  to  amend,  subject  to  the  opi- 
nion of  this  Court,  whether  and  on  what  terms  the  amend- 
ment should  be  made,  and  giving  the  defendant  leave  to 
enter  a  nonsuit. 

The  plaintiff  amended  the  declaration  by  substituting, 
instead  of  the  promise  above  set  out  in  brackets,  the  fol- 
lowing promise  : — ["  That  the  said  defendant  or  the  said 
Messrs.  Stieglitz  and  Co.  should,  within  a  reasonable  time 
after  the  arrival  of  the  said  vessel  at  Constantinople,  and 
notice  thereof  given,  give,  or  cause  to  be  given,  orders  to 
the  said  plaintiff  whether  the  said  vessel  was  to  load  at 
Odessa  aforesaid,  or  some  safe  port  in  the  Crimea ;  or  in 
the  event  of  the  said  vessel  not  arriving  at  Constantinople 
aforesaid  until  after  the  15th  November,  in  the  said  charter- 
party  mentioned,  should,  within  a  reasonable  time  after  such 
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arrival  and  notice,  communicate  to  the  said  plaintiff  the  exer- 
cise of  the  option  given  by  the  said  charter-party  to  annul  the 
contract/'] 

Kelly,  for  the  defendant,  then  addressed  the  jury  on  the 
facts  of  the  case,  and  the  verdict  was  found  for  the  plain- 
tiff— damages  104/. 

Kelly,  in  Easter  term  1837,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  or  that  the  Court  should  make  such  order  in  the  cause 
as  they  should  see  fit.  The  affidavit  upon  which  he  obtained 
this  rule  stated,  that  the  declaration  first  delivered  in  this 
cause  (a),  in  November,  1 834,  contained  no  mention  of  the 
memorandum  in  the  charter-party  authorizing  the  defendant 
to  cancel  the  contract,  and  that  the  defendant,  in  one  of  his 
pleas,  set  out  the  memorandum,  and  averred  that  the  defend- 
ant had  exercised  his  option  by  cancelling  &c,  within  a  rea- 
sonable time.  The  plaintiff  then  obtained  an  order  for  leave 
to  amend  his  declaration,  and,  after  .two  amendments,  ulti- 
mately delivered  the  declaration  in  the  form  as  first  above 
set  out  (a).  The  affidavit  then  stated,  that  the  defendant  un- 
derstood a  principal  ground  of  complaint  intended  to  be 
insisted  on  by  the  plaintiff  was,  that  there  was  no  agent  of 
the  defendant's  at  Constantinople  to  whom  the  plaintiff 
could  cause  notice  to  be  given  of  his  arrival,  and  the 
defendant  insisted  that  he  was  not  bound  to  have  such 
agent  at  Constantinople,  and  that  he  went  to  trial  in  the 
expectation  that  his  liability  to  have  an  agent  at  Constanti- 
nople would  be  the  main  question  to  be  tried. 

Sir  W.  W.  Follett  (with  whom  was  Petersdorff)  on  a 
former  day  (&)  in  this  term  shewed  cause.  The  only  ques- 
tion between  the  parties  on  this  record  was,  whether  notice 
to  annul  the  contract  was  sent  to  the  plaintiff  in  reason- 
able time,  or  not.    The  jury  have  decided  that  question  in 

(a)  See  the  passage  in  brackets,  man  C.J.,  LittledaU,  Patteson,  and 
ante,  398.  William,  Js. 

(b)  May  25,  before  Lord  Dcn- 
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1838.      his  favour ;  the  question  now  for  the  Court  is,  whether  the 

plaintiff  is  to  be  deprived  of  his  verdict  by  the  operation  of 

the  new  rules.    Before  the  new  rules  he  would  have  had 

no  difficulty,  as  the  contract  would  have  been  described  in 

different  ways,  but  now,  as  he  is  restricted  to  one  count, 

the  Court  must  decide  whether,  when  the  whole  contract 

is  set  out  in  the  declaration,  and  the  legal  effect  of  it  is  stated 

incorrectly,  the  Court  will  not  amend  so  as  to  let  the  jury 

decide  ou  the  merits  of  the  case,  no  injury  thereby  accruing 

to  the  other  side. 

It  is  submitted  that  the  rule  must  be  discharged ;  1st, 

because  the  judge  had  power  to  make  the  amendment  ;  or, 

2d,  because  the  averment  was  immaterial,  and  therefore 

might  be  struck  out. 

First  pout:  By  the  charter-party  power  is  reserved  to  the  defend- 

IT the  legal  ant  i0  annu|  the  contract  if  the  vessel  arrived  at  Constan- 
effect  of  a  con- 

tract  is  incor-  tinople  after  the  15th  November.  The  vessel,  in  fact,  did 
mendment'  arr*ve  at  Constantinople  after  the  15th  November,  and  the 
majr  be  made  plaintiff  alleges  in  his  declaration,  that  there  is  an  implied 
WUL  4,  c.  49.  contract  on  the  part  of  the  defendant,  arising  out  of  the 
charter-party,  to  have  some  agent  at  Constantinople  to 
give  notice  whether  he  would  annul  the  contract  or  not. 
The  defendant  contends  that  it  was  not  necessary  for  him 
to  have  any  such  agent  at  Constantinople,  for  that  the  vessel 
being  addressed  to  Messrs.  Stieglitz,  at  Odessa,  it  was 
competent  to  them  to  send  by  letter  a  notice  to  Constanti- 
nople, declaring  their  option  as  to  annulling  the  contract, 
and  therefore  that  the  plaintiff  bad  mis-stated  the  contract. 
It  is  apparent  that  this  controversy  is  only  verbal,  the  main 
point  in  issue  being  whether  the  defendant  sent  notice  to 
annul  the  contract  in  reasonable  time,  or  not,  as  it  was  im- 
material to  the  plaintiff'  how,  or  by  whom,  that  notice  was 
given.  The  judge  therefore  might  amend  under  S  &  4 
JPitf.4,c.42,  Moi/liet  v.  Powell  (a),  Hemming  v.  Parry  (6), 
Parry  v.  Fairhunt  (r),   11  anbury  v.  Ella  (d),   Parks  v. 

(«)  6  C.  &  P.  2SS.  (r )  9  C,  M.  &  R.  190. 

(6)  6  C.  &  P.  580.  (</)  3  N.  &  M.  438. 
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Edge  (a),  Guest  v.  Elwes(b).    [Patlesoni.    Have  you  1838. 
looked  at  Lamey  v.  Bishop?  (c)]    That  was  a  case  under  ^^^L 
the  9  Geo.  4,  c.  15,  s.  1,  and  there  also  the  Court  allowed  v, 
the  amendment.    If  the  defendant  rested  his  defence  en-  Scheer. 
tirely  on  the  answer  he  was  able  to  give  to  that  part  of  the 
declaration  which  required  amendment,  he  might  have  made 
affidavit  of  the  fact ;  but  he  elected  to  go  to  the  jury  on  the 
merits  of  the  case,  which  were  not  at  all  affected  by  the 
amendment.  [Patteson  J.    The  declaration  avers  that  no 
notice  was  given  in  reasonable  time,  and  this,  together  with 
the  averment  of  mutual  promises,  would  seem  to  be  suffi- 
cient without  any  further  promise.] 

II.  The  declaration  originally  stood  thus,  but  from  too  Second  point: 

abundant  caution  an  amendment  was  made,  insertiug  the  Th«lqpl«fl«* 

°        of  the  contract 
promise,  to  have  an  agent  at  Constantinople,  which  has  need  not  be 

caused  all  the  difficulty.    No  such  promise,  however,  is  declaration*16 

necessary,  and  therefore  the  whole  may  be  struck  out  as  "hen  the  ac- 

immaterial,  and  consequently  the  defendant  cannot  be  in*  is  setoutl*01 

jured  by  the  amendment. 

C.  Cooper,  contreL  I.  The  averment  as  to  the  agent  at  Second  point. 
Constantinople  was  material.  The  defendant  contended  at 
the  trial,  that  there  was  no  promise,  express  or  implied,  by 
the  defendant  to  have  an  agent  at  Constantinople,  and  that 
a  letter  announcing  the  option  would  have  been  sufficient. 
The  declaration  treats  the  averment  as  material,  for  it  does 
not  simply  state  that  notice  was  not  given  in  reasonable 
time,  but  the  allegation  is  mixed  up  with,  and  depends  on, 
the  averment  of  the  defendant's  promise  to  have  an  agent  at 
Constantinople  for  the  purpose.  If  that  promise  is  struck 
out,  the  averment  as  to  reasonable  notice  goes  too  ;  so  that 
the  striking  out  the  defendant's  promise  to  have  an  agent 
there,  together  with  the  consequent  alteration  necessary  in 
the  breach,  change  the  whole  cause  of  action.  This  appears 


(a)  1  C.  &M.  429.  CO  4  B.&Ad.479;  1  N.  &  M. 

(6)  5A.&E.  1 18;  6  N.  &  M.  332. 
433. 
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further  by  a  provision  in  the  charter-party,  that  the  vessel,  on 
her  homeward  voyage,  should  proceed  to  Falmouth  or  Cork 
for  orders  to  discharge;  is  it  contended  that  this  raises  a  pro- 
mise by  the  defendant  to  have  an  agent  at  Falmouth  or  Cork 
to  give  orders  on  the  arrival  of  the  vessel  ?  If  not,  why 
does  the  implied  promise  arise  as  to  Constantinople  ? 

II.  The  present  amendment  does  not  fall  within  any  of  the 
cases  cited.  They  are  all  cases  in  which  mis-statements  had 
been  made,  not  material  to  the  merits  of  the  cause.  Iu  the 
present  instance,  an  independent  promise  is  alleged,  which 
does  not  arise  out  of  the  contract.  The  defendant  dis- 
tinctly states  in  his  affidavit,  that  he  understood  the  princi- 
pal question  to  be  tried  was,  his  liability  to  have  an  agent 
at  Constantinople.  It  cannot  be  said,  therefore,  that  he  is 
not  prejudiced  by  the  amendment.  In  Doe  v.  Errington(a), 
where  ejectment  was  brought  on  a  joint  demise,  and  it  ap- 
peared that  the  two  lessors  of  the  plaintiff  were  tenants  in 
common,  who  could  not  join  in  a  demise  in  ejectment, 
Taunton  J.  refused  to  amend,  because  he  considered  the 
nature  of  the  lessor's  title  was  a  question  affecting  the  merits 
of  the  case.  So  in  Frankum  v.  The  Earl  of  Falmouth  (A), 
Alderson  B.  refused  to  amend,  because  the  amendment 
would  amount  to  an  alteration  of  the  issues,  which  is  the 
case  here. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. — This  is  a  question  under  3  &  4  Will.  4, 
c.  42,  s.  23,  as  to  the  power  of  the  judge  to  amend,  and  the 
exercise  of  that  power.  We  are  of  opinion  that  the  power 
existed,  and  was  properly  exercised. 

The  declaration  set  out  the  charter-party  on  which  the 
action  is  brought,  with  certain  memoranda  indorsed.  It 
then  alleged  mutual  promises,  and,  perhaps  unnecessarily, 
added  a  promise  on  the  part  of  the  defendant,  to  have  an 


(/i)  1  A.  &  E.  750 ;  3  N.  &  M,  (b)  2  A.  &  E.  452 ;  4  N.  &M. 
046;  1  Moo.  &  Rob.  343.  330. 
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agent  at  Constantinople  in  order  to  exercise  the  options 
given  by  the  charter-party  and  memoranda.  The  defendant 
pleaded,  amongst  other  things,  non  assumpsit.  The  proof 
of  the  contract  consisted  of  the  charter-party  and  memo- 
randa only.  If  the  added  promise,  as  to  having  an  agent, 
was  intended  by  the  declaration  to  apply  to  some  contract 
not  contained  in,  but  beyond  and  in  addition  to  the  charter- 
party,  here  was  plainly  a  variance,  which  could  only  be 
cured  by  striking  out  the  added  promise  altogether,  which 
however  could  hardly  have  been  done,  inasmuch  as  the 
added  promise  would  then  have  been  material  to  the  merits 
of  the  case. 

But  if,  as  was  evidently  the  case,  the  added  promise  was 
intended  merely  as  a  formal  statement  of  the  legal  effect  of 
that  which  is  contained  in  the  charter-party  and  memoranda, 
and  that  statement  is  wrong,  there  is  still  equally  a  variance 
in  the  statement  of  the  contract,  which  might  be  cured 
either  by  striking  out  the  added  promise  altogether,  or  by 
stating  the  legal  effect  properly.  The  latter  course  was 
adopted,  and  we  think  rightly.  The  merits  of  the  case  were 
not  affected  by  the  alteration,  and  the  statement  of  the  legal 
effect,  although  it  may  not  be  necessary  after  setting  out  the 
whole  written  contract,  and  alleging  mutual  promises,  is 
nevertheless  correct.  If  not,  the  defendant  has  the  oppor- 
tunity of  trying  that  point  upon  a  writ  of  error,  after  having 
attempted  a  defence  upon  the  merits  on  the  other  pleas. 
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Wednesday,  The  Queen  v.  The  Inhabitants  of  Abergele. 

May  30th. 

A  Court  of  A  CERTIORARI  having  been  obtained  for  removing 

s^onrhav^ng"  *n*°  ^is  Court  all  and  singular  the  orders  made  on  an 

quashed  an  appeal  touching  the  removal  of  Evan  Evans,  between  the 

moval,  and  re-  inhabitants  of  Eglwys  Rhos,  otherwise  Llanehos,  in  the 

fused  to  state  county  0f  Carnarvon,  and  the  inhabitants  of  Abergele : 

acaseforthe  J                       9  * 

opinion  of  the  the  clerk  of  the  peace  of  the  said  county  made  a  return  to 

of  certiorari*  *',e  cert*orar'>sett'nS  out  the  original  order  of  the  two  justices, 

was  obtained  the  notice  of  the  grounds  of  appeal  against  the  order  (which 

their^deT.  was  Dad  0,1       ^ace  °*      and       order  of  the  Carnarvon- 

The  clerk  of  shire  sessions  (which  was  good  on  the  face  of  it),  quashing 

the  peace  re-  .  .  \ 

turned  the  the  original  order,  and  also  setting  out  the  facts  of  the  case. 

orders  and  Hum  fret/,  in  Easter  term,  upon  affidavits  which  disclosed 

notices,  and  J    u\  r 

a  statement  of  that  the  notice  of  the  grounds  of  appeal  required  to  be  sent 

latingto  the  under  4  &  3  Wil1'  4>  c'  ?6»  s'  81>  was  bad>  obtained  a  rule, 

appeal,  by  calling  upon  the  defendants  to  shew  cause  why  the  order  of 

peare^thaT  sessions,  made  on  the  above  appeal,  quashing  the  order  of 

the  notice  jwo  justices,  should  not  be  quashed  for  the  insufficiency 

of  the  grounds  ,        -       tl                            .       *  •  , 

of  appeal  thereof,  and  the  said  original  order  of  justices  confirmed. 

TksWdlt  By  lhe  affidavit  fi,ed  in  answer> il  appeared  that  the  ob- 

c.  76,  s.  81,  jection  to  the  notice  had  been  taken  at  the  quarter  sessions, 
^vjis  defective 

A  rule  having  and  overruled,  and  that  a  case  to  this  Court  had  been 

been  obtained  refused, 
to  quash  the 
order  of  ses- 
sions, and  to  jVm  Ht  Watson  now  shewed  cause,  and  contended  that  as 
confirm  the 

original  order,  the  sessions  had  stated  no  case,  and  had  not  asked  the 

Q6^dis-0f  °P'n'on  °f tne  Court,  the  point  intended  to  be  raised  could 

charged  the  not  be  brought  before  the  Court.    The  Court  thereupon 

rale,  as  there  ,,  , 

was  no  prece-  ca,,ed  on 
dent  for  such 
a  course  of 

practice.  IIumfrey9  contra.  The  clerk  of  the  peace  has  in  this 
case  returned  all  the  orders  and  proceedings,  with  the  facts, 
as  they  occurred.  Being  the  servant  to  the  Court,  to  whom 
the  certiorari  is  directed,  such  a  return  is  equivalent  to  ask- 
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ing  the  opinion  of  this  Court.    The  writ  of  certiorari 

directs  the  Court  below  to  send  up  all  orders  with  all  things  _ 

...  The  Qubek 

belonging  and  appertaining  thereto.    This  direction  has  v. 

been  complied  with,  and  the  case  conies  before  the  Court  InhaD,l,|nt8  °f 
r  m  Abergele. 

analogously  to  other  orders  of  sessions,  brought  up  on  cer- 
tiorari. [Patteson  J.  When  the  sessions  state  a  case,  they 
only  send  up  a  qualified  order,  which  is  moulded  here  ac- 
cording to  the  legal  result  of  the  facts  stated;  but  in  this 
case  the  sessions  have  made  an  unconditional  order.]  The 
other  side  might  have  moved  to  quash  the  return. 

Lord  Denman  C.  J. — In  the  absence  of  any  authority, 
I  think  the  course  which  has  been  adopted  here  is  wrong. 
It  would  be  a  departure  from  the  usual  practice,  and  an 
introduction  of  a  precedent  full  of  inconveniences  for  the 
future.    The  rule  must  be  discharged. 

Humfrey  objected  to  the  discharge  of  the  rule,  as  the 
notice  was  clearly  bad. 

Patteson  J. — If  a  motion  were  made  now  to  quash  the 
return  for  its  introduction  of  impertinent  matter,  on  the 
next  return  being  made,  the  order  of  sessions  only  would  be 
brought  up;  but  that  being  good  on  the  face  of  it,  would 
be  confirmed.  The  same  result  arises  from  discharging  the 
rule. 

Littledale  and  Williams  Js.  concurred. 

Rule  discharged  (a)# 


(a)  See  The  Inhabitants  of  Wet-  Court  held  they  could  not  notice 
ton  Rivers  v.  St.  Peter's  in  Marl-  any  thing  in  the  return  to  a  certio* 
borough,  2  Salk.  492,  where  the    ran,  but  the  order  itself. 
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18S8. 

Wednesday,  The  Queen  v.  The  Inhabitants  of  Brixham. 

May  30tk. 

An  order  of  UPON  an  appeal  against  an  order  of  two  justices,  for  the 

blTunlessthe  removal  of  Elizabeth  Thomas  from  the  parish  of  Formo- 

removing  pa-  ham  to  the  parish  of  Brixham,  in  the  county  of  Devon, 

noticcof  *  *ke  sessions  confirmed  the  order,  subject  to  the  opinion  of 

chargeability,  the  Court  upon  the  following  case: 

together  with  .         ,                  ,    ,                            _   .  - 

n  copy  of  the  An  order  was  made  by  two  justices  of  the  county  of 

order  of  re-     Devon,  dated  the  7th  day  of  October,  1836,  for  the  removal 

raoval,  on  the  m  • 

other  parish,  of  Elizabeth  Thomas  from  the  parish  of  Formoham  to  the 
parish  of  Brixham,  in  the  county  of  Devon.  A  copy  of 
the  order  of  removal,  and  a  copy  of  the  examination  upon 
which  the  order  was  made,  was  served  on  the  parish  officers 
of  Brixham,  on  the  7th  day  of  October,  1836,  by  the  over- 
seers of  the  parish  of  Formoham,  but  no  notice  in  writing 
of  the  said  Elizabeth  Thomas  being  chargeable  to  the  said 
parish  of  Formoham,  or  relieved  therein,  was  sent  together 
with  the  said  notices,  by  the  overseers  or  guardians  of  the 
parish  of  Formoham,  to  the  overseers  of  the  parish  of  Brix- 
ham. On  the  25th  day  of  October,  1836,  the  parish  officers 
of  Brixham  gave  notice  of  appeal  against  the  above  order  of 
removal,  and  on  the  2d  day  of  December  following  sent 
to  the  overseers  of  the  parish  of  Formoham  a  statement  in 
writing,  under  their  hands,  of  the  grounds  of  their  appeal. 
The  two  grounds  first  stated  related  to  the  settlement  of  the 
pauper,  and  the  last  stated  was,  that  the  overseers  of  the 
parish  of  Formoham  had  omitted  to  send  with  the  before- 
mentioned  order  of  removal,  any  notice  of  the  said  Elizabeth 
Thomas  having  become  chargeable  to,  or  having  been 
relieved  by,  the  parish  of  Formoham,  as  directed  by  the 
79th  section  of  stat.  4  &  5  Will.  4,  c.  76.  Upon  the  hear- 
ing of  the  appeal,  the  counsel  for  the  appellants  contended 
that  the  respondents  were  bound  to  prove  that  they  had 
given  the  above  notice.  The  Court  of  Quarter  Sessions 
were  of  opinion  that  the  omission  to  send  the  above  notice 
with  the  copy  of  the  order  was  not  any  ground  for  quashing 
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the  order,  and  after  hearing  evidence  and  counsel  on  the 
other  grounds  of  appeal,  confirmed  the  order  of  removal,  x^Tqomh 
subject  to  the  opinion  of  this  Court,  on  the  question  whether  v. 
the  omission  to  send  the  notice  of  changeability  as  above  ^b^xham^ 
was  a  ground  for  quashing  the  order. 

M.  Smith,  in  support  of  the  order  of  sessions.  The 
omission  to  send  the  notice  was  no  ground  for  quashing  the 
order.  [Lord  Denman  C.J.  How  then  were  the  parish  to 
take  advantage  of  it  ?]  It  was  a  mere  irregularity  in  the 
service,  which  does  not  affect  the  order  itself,  and  the  parish 
of  Brixham  has  waived  it  by  appearing  at  the  sessions. 
Section  79  of  4  &  5  Will.  4,  c.  76,  enacts  that  no  poor 
person  shall  be  removed  or  removeable,  unless  notice  of 
chargeability  to  the  removing  parish  has  been  sent;  and 
if  the  parish  of  Brixham  had  taken  no  step,  the  pauper 
could  not  have  been  removed  to  them ;  nor  can  he  now  be 
removed  until  notice  has  been  sent.  The  object  of  section  79 
was  to  obtain  the  decision  upon  the  appeal  before  the  pau- 
per was  actually  removed,  and  that  object  has  been  attained 
in  this  case.  The  order  which  is  sought  to  be  quashed  is 
perfectly  good,  and  cannot  be  affected  by  the  omission  to 
do  something  subsequent,  and  which  is  only  necessary  for 
carrying  it  into  effect.  Before  the  new  Poor  Law  Act,  a 
pauper  might  be  moved  directly  the  order  was  made ;  now 
a  further  step  is  required,  but  the  order  is  the  same  in  both 
cases.  The  order  is  the  judgment  of  the  justices,  and  the 
appeal  is  against  their  judgment.  Under  the  35  Geo.  3, 
c.  101,  which  was  an  act  for  suspending  the  execution  of 
orders  of  removal,  in  case  of  the  pauper's  sickness,  some 
cases  were  decided  which  are  in  point  here.  In  Hex  v. 
Englefield(a),  an  order  of  removal  of  a  husband  and  his 
family  was  suspended,  as  to  the  husband,  for  a  year,  and 
on  the  husband's  dying  the  family  were  removed  without  an 
order  to  take  off  the  suspension  of  the  original  order,  and 
the  Court  of  King's  Bench  held  that,  as  the  order  of  removal 

(«)  IS  East,  817. 
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was  good  upon  the  face  of  it,  the  sessions  could  not  quash 
it,  on  the  ground  of  the  suspension  of  the  original  order  not 
having  been  taken  off.  That  was  a  stronger  case,  for  there 
the  pauper's  family  had  been  actually  removed,  but  the  Court 
held  the  original  order  could  not  be  quashed  for  the  subse- 
quent irregularity.  The  same  principle  is  recognized  bj  the 
Court  in  Rex  v.  Alnu:ick(a).  Rex  v.  Pcmkridge (6),  on  the 
other  hand,  is  distinguishable.  It  is  submitted  that  the 
parish  might  have  consented  to  receive  the  pauper  with- 
out any  notice  of  chargeability  having  been  sent  to  tbemf 
and  if  so,  they  might  appeal,  and  so  obtain  the  object 
of  the  notice ;  or  they  might  have  treated  the  service  of  the 
order  as  a  nullity,  and  waited  until  it  was  properly  served. 
[Patteson  J.  You  contend  that  the  parish  of  Brixham  should 
have  done  nothing,  but  in  that  case  the  order  would  have 
stood,  and  would  have  been  binding  on  them.  The  words 
of  section  79  are,  that  the  pauper  shall  not  be  removed  or 
removeable  until  twenty-one  days  after  a  notice  of  his  charge- 
ability  shall  have  been  sent.]  Removeable  means  remove- 
able  wider  the  order,  that  is,  not  that  the  pauper  is  not  the 
subject  of  an  order,  but  that  he  shall  not  be  removeable 
under  it,  when  made,  till  after  notice  sent.  Besides,  the 
irregularity  was  waived  by  appearance  at  sessions.  In  Fraas 
v*  Paravicim  (c),  where  there  was  an  irregularity  in  signing 
judgment,  it  was  held  that,  as  the  defendant  attended  at  the 
execution  of  the  writ  of  inquiry,  he  had  thereby  waived  the 
irregularity. 

Elliott,  contri,  was  not  called  upon  by  the  Court. 

Lord  Den  man  C.  J.— We  are  of  opinion  that  the  inten- 
tion of  the  act  was,  that  notice  of  chargeability  should  be 
sent  in  all  cases  where  an  order  of  removal  is  relied  upon. 

Littledale,  Patteson  and  Williams  Js.  concurred. 


Rule  absolute  to  quash  the  Order  of  Sessions, 
(o)  5  B.  &  Aid.  184.      (6)  3  B.  &  Ad.  588.      (c)  4  Taunt.  545. 
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The  Queen  v.  Wall  Lynn. 


Occupier. 

Proprietor. 

Description  of  Property. 

Amount  of 
Rate. 

Wall  Lynn, 

George  Rodgers. 

House  22*.  6d.  Garden  \i.6d. 

£1.  4s. 

Wednesday, 

UPON  an  appeal  by  the  defendant  against  a  rate  for  the  20t  ' 

rr        J  °  On  an  appeal 

relief  of  the  poor  of  Sheffield,  the  West  Riding  Quarter  against  a  poor 

Sessions  confirmed  the  rate,  subject  to  the  opinion  of  the  ed^ha/tKe*^ 

Court   upon  the  following  case  : — This  was  an  appeal  appellant  was 

against  a  rate  and  assessment,  bearing  date  1st  of  July,  and5 head 1 

1835,  entitled  an  assessment  made  for  the  necessary  relief  brewer  of  Jt. 

„  ,  ,  _  .     .  i  *  &Co->  and 

of  the  poor,  and  for  other  purposes  in  the  several  acts  of  that  by  an 

parliament  mentioned,  relating  to  the  poor  of  the  township  J^^/jj^J*" 

of  Sheffield,  in  the  West  Riding  of  the  county  of  York,  made  and  him,  they 

and  assessed  this  1st  day  of  July,  A.  D.  1835,  being  the  first  h\m*°cenrin 

book  at  2s.  in  the  pound  for  the  present  year,  wherein  the  salary  and  a 

appellant  was  rated  as  follows :— •  Ing'to  t^m"*o 

occupy  free  of 
rent  and  taxes, 
and  he  was  to 
take  in  another 
servant  of  H.& 
Co.  if  requir- 
ed.  The  ap- 

Catherine  Eyre  and  Hannah  Rawson  are  the  proprietors  ^dthe°house 

of  a  brewery  in  the  town  of  Sheffield,  and  the  appellant  for ,80mo  time» 
•  *  r  and  on  leaving 

Wall  Lynn  is  their  servant  and  head  brewer.    From  the  it,hetookano- 

year  1828,  down  to  the  month  of  February,  1833,  the  ap-  ^SmSSI^ 

pellant  resided  in  a  house  situate  in  the  brewery  yard,  under  them,  which 

an  agreement,  bearing  date  the  1st  of  November,  1828,  jt&cTwere 

made  between  the  said  appellant  and  the  said  Hannah  n,°  P*\t)e*  to 
_  ,  /.    i  •  i  •  i       i_-    the  taking  of 

Rawson,  and  a  copy  of  which  agreement  is  annexed  to  this  this  house,  but 

case.    In  the  month  of  February,  1833,  the  health  of  the  lbe?  P*]d  th6 

J  7         1  m  rent  and  rates. 

appellant  being  impaired,  he  removed  from  the  house  in  the  The  appellant 
brewery  yard  to  one  with  a  garden  attached  to  it,  at  Farm  regular*y^hig 
Bank,  a  quarter  or  half  a  mile  from  it,  belongiug  to  one  own  name  for 
Edward  Whitehead  Drury,  who,  upon  the  trial  of  the  ap-  ^uty>  an^  ^ 

for  the  poor's 

rate :  he  had  objected  to  being  assessed  to  the  poor's  rate,  but  the  two  last  rates  pre- 
vious to  the  one  appealed  against  had  been  paid  without  objection.  The  appellant  nad 

he  registration  shilling  under  the  Re" 
with  a  10/. 
tion  was  in 

was  an  immaterial  circumstance, 


also  paid  the  registration  shilling  under  the  Reform  Act,  and  had  voted  as  the  occupier 
with  a  10/.  qualification : — Held,  that  the  appellant  was  properly  rated,  as  his  occupa- 
tion was  in  no  ways  subordinate  to  his  service,  and  the  payment  of  rent  by  R.  &  Co. 


412  cases  nr  the  quees  s  beech, 

1838.      peal,  stated  that  be  made  the  agreement  with  the  appellant, 
and  saw  no  one  else  upon  the  matter,  and  that  the  rent  was 

The  Qrus 

v.  53/.  per  annum,  but  that  he  considered  Rawson  &t  Co.  as 
Wall  Ltj*.  l^  i;^  the  sale  of  the  said  bouse  and  garden 

by  Drmy  to  one  Gwjr  Rodgrrs,  the  same  tenancy  was 
continued.  When  the  appellant  remoTed  from  the  house  in 
the  brewery  yard  to  the  house  at  Farm  Bank,  the  furniture 
which  belonged  to  the  proprietors  of  the  brewery  was  then 
removed  to  the  house  at  Farm  Bank,  and  another  servant  of 
Ravsom  &  Co.  was  then  put  by  them  into  the  occupation  of 
that  house  m  the  brewerr  yard,  which  up  to  that  time  had 
been  occupied  by  the  appellant.  The  appellant's  salary 
was  at  the  same  time  increased ;  the  rent  and  rates  were 
paid  by  Ravscm  &  Co.  at  the  brewery.  The  assessment 
for  window  duty  for  the  boose  at  Farm  Bank  was  regularly 
made  in  the  name  of  the  appellant,  from  the  time  of  his  en* 
tering  upon  the  house  down  to  the  trial  of  this  appeal,  and 
paid  at  the  brewery  without  any  objection  to  the  form  of 
assessment.  Appellant  had  also  been  assessed  to  the  poor's 
rate  in  every  rate  since  his  entry  upon  the  house  and  garden 
at  Farm  Bank,  in  respect  of  those  premises.  An  objection 
was  made  to  the  last  rate  but  two  before  that  appealed 
against,  on  the  ground  that  Rfxnc*  &  Co.,  and  not  the  ap- 
pellant* ought  to  have  been  rated,  but  the  two  last  rates  had 
been  in  the  same  name  as  before,  and  they  had  been  paid 
without  objection.  In  I  SS3f  the  appellant  was  summoned 
for  the  payment  of  the  registration  slutting,  under  the  pro- 
visions of  the  Reform  Act,  which  he  paid,  together  with 
the  costs  of  the  summons.  In  the  years  155£  and  1833, 
when  the  name  of  the  said  appellant  was  inserted  in  the  list 
of  voters  tor  the  election  of  members  of  parliament  for  die 
borough  of  Sheffield,  as  the  occupier  of  the  boose  at  Farm 
Bank,  the  appellant  objected  to  his  name  being  inserted 
in  the  hst.  No  format  objection  however  had  been  made 
according  to  the  provisions  of  the  Reform  Act,  and  the 
name  of  the  said  appellant  remained  upon  the  register.  In 
the  year  IS34>  the  name  of  the  said  apneibs*  was  i 
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serted  in  the  list  of  borough  voters ;  a  regular  objection  was  1838. 

made  to  his  name  being  inserted  there,  which  was  disal-  PJ^T^/ 

,  .     ,        .  .     ,      .         r     f  ,      Hie  Queen 

lowed  by  the  revising  barrister,  after  hearing  evidence  on  the  v. 

subject,  and  the  appellant's  name  was  retained.  At  the  Wall  Lynn. 
election  for  borough  members  in  January,  1836,  the  appel- 
lant tendered  his  vote,  and  on  being  asked  whether  he  voted 
for  the  house  in  Shrewsbury  Road,  Farm  Bank,  replied 
that  he  did,  and  voted  accordingly.  The  appellant,  at  the 
time  of  the  appeal,  insisted,  in  conformity  with  his  notice  of 
appeal,  that  he  lived  in  the  house  at  Farm  Bank  as  a  servant 
only,  and  was  not  liable  to  be  rated  to  the  relief  of  the  poor, 
but  that  the  said  Catherine  Eyre  and  Hannah  Rawson  ought 
to  have  been  rated  for  the  same.  Upon  the  hearing  of  the 
appeal,  the  said  Catherine  Eyre  and  Hannah  Rawson  ap- 
peared by  their  counsel,  and  contended  that  they  were  the 
parties  liable  to  be  rated,  and  that  the  said  appellant  oc- 
cupied the  said  house  and  garden  at  Farm  Bank  as  their 
servant  only.  The  sessions  decided  that  the  said  appellant 
was  liable  to  be  rated  as  the  occupier  of  the  said  house  and 
garden,  subject  to  the  opinion  of  this  Court  on  all  the  facts 
of  the  case. 

The  agreement  referred  to  in  the  case  was  made  on  the 
1st  of  November,  1828,  between  Wall  Lynn  of  the  one 
part,  and  Hannah  Rawson  of  the  other,  in  which,  after  an 
undertaking  by  Wall  Lynn  to  serve  Rawson  and  her  co- 
partner in  the  capacity  of  a  clerk  and  brewer,  the  said  H. 
Rawson  promised  to  pay  the  said  Lynn  150/.  yearly,  and  to 
permit  him  to  occupy  and  enjoy  the  bouse  adjoining  the 
buildings  and  brewery,  as  and  for  the  place  of  his  residence, 
free  and  clear  of  all  rent,  rates,  and  taxes ;  Thomas  Hicks, 
another  clerk  in  the  said  brewery,  being  also  provided  with 
board  and  lodging  in  the  said  bouse  if  required  by  the  said 
H.  Rawson,  the  said  T.  Bicks  also  paying  the  expenses  of 
his  board ;  which  salary  and  house  accommodation  are  to  be 
in  full  satisfaction  and  compensation  for  all  other  perqui- 
sites of  every  description,  and  for  any  expenses  incurred  by 
him  in  the  business. 
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Baines,  in  support  of  the  order  of  sessions,  was  stopped 

_         by  the  Court. 
The  Queen  j 

v. 

Wall  Lyhn.  Wortley,  contra\— The  question  turns  upon  the  agree- 
ment of  1828,  and  the  Court  is  to  decide  whether  it  does 
not  appear  from  that  document  that  the  occupation  of  Lynn 
was  as  a  servant  only.  The  principle  on  which  these  cases 
turn  is  this :  if  the  residence  of  the  party  is  not  necessarily 
connected  with  and  subordinate  to  the  service,  then  the  oc- 
cupier is  to  be  rated ;  if  it  is,  then  the  owner  of  the  house  is 
to  be  rated ;  Rex  v.  Cheshunt  (a),  Rex  v.  Kelstern  (b),  Rex 
v.  Seacroft  (c),  Rex  v.  Minster  (d).  Lynn  clearly  occupied 
as  a  servant,  he  paid  neither  rent  nor  taxes,  and  under  the 
agreement  he  was  bound  to  take  another  servant  under  his 
roof.  [Patteson,  J.  Neither  of  those  circumstances  sig- 
nifies. Rawson  was  not  bound  to  pay  the  rent,  and  what 
Lynn  agreed  to  do  as  to  taking  in  a  lodger  in  a  former 
house,  can  have  nothing  to  do  with  his  agreement  with 
another  party  touching  another  house.]  In  construing  agree- 
ments of  this  kind,  the  rule  laid  down  in  Rex  v.  Crediton  (e), 
(which  has  been  found  so  useful  with  regard  to  contracts  of 
apprenticeship,)  should  be  applied,  viz.  that  the  primary  in- 
tention of  the  parties  should  be  looked  at.  If  the  sessions 
had  examined  the  agreement  with  that  rule  before  them, 
they  must  have  found  that  the  house  was  given  to  Lynn  to 
enable  him  to  devote  himself  more  exclusively  to  the  busi- 
ness. Rex  v.  Field  (f)  is  an  authority  that,  if  the  sessions 
have  not  applied  the  proper  rule  in  cases  of  this  kind, 
the  Court  will  review  their  decision.  Rex  v.  Melkridge  (g) 
is  probably  relied  upon  by  the  other  side,  but  it  is  distin- 
guishable ;  for  there  the  occupation  was  not  connected  with 
the  service,  and  formed  no  part  of  the  original  contract. 
The  appellant  Lynn  in  this  case  has  several  times  objected 

(a)  1  B.  &  Aid.  473.  (*)  2  B.  &  Ad.  493. 

(6)  5  M.  &  S.  136.  (/)  5  T.  R.  587. 

(c)  2  M.  fc  S.  472.  (g)  1  T.  R.  598. 
(i)  3  M.  fc  S.  270, 
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to  being  rated  as  occupier,  and  his  employers  have  put  in  1838. 


their  claim.    The  consequences  would  be  most  injurious  if  ^^v^7 
employers  of  workmen  could  put  their  men  into  houses,  and  v> 
pay  the  rent  for  them  in  lieu  of  wages,  and  thereby  create  Wall  Lynn. 
fictitious  votes  under  the  Reform  Act,  (2  Will.  4,  c.  45, 
s.  27.) 

Lord  Denman  C.J. — I  think,  on  the  facts  set  forth,  that 
this  case  is  entirely  free  from  doubt.  The  appellant  rents 
and  occupies  a  house,  and  is  rated  to  all  the  burdens  con- 
sequent on  such  occupation.  None  of  the  cases  cited  come 
into  question,  for  in  all  of  them  the  tenement  occupied 
was  the  property  of  the  master.  It  would  hardly  be  con- 
tended that  the  payment  of  rent  and  taxes  by  a  master  for 
a  house  occupied  by  his  servant  makes  the  occupation 
auxiliary  to  the  service.  The  cases  cited  where  the  occu- 
pation has  been  held  to  bear  this  character,  are  the  cases 
of  a  butler  occupying  a  pantry,  a  coachman  the  offices, 
and  similar  cases,  between  which  and  the  present  there  is 
no  analogy. 

Littledale  J. —  Wall  Lynn  was,  without  any  doubt, 
in  law  the  tenant  of  the  person  from  whom  he  took  the 
house.  The  house  was  also  occupied  by  him  as  absolute 
owner,  for  his  employers  had  no  right  whatever  to  put  any 
one  in,  or  any  authority  over  his  occupation.  The  mere 
payment  of  rent  by  them  gave  them  no  control  over  it,  any 
more  than  any  other  gratuity  to  him  which  they  might  be 
pleased  to  allow. 

Patteson  J.— Our  decision  in  this  case  does  not  touch 
any  of  the  other  cases  on  the  subject.  The  appellant  here 
is  the  actual  tenant  of  the  house,  and  his  employers  had 
nothing  whatever  to  do  with  it.  By  the  agreement  they 
were  to  give  him  a  house  near  the  brewery,  but  if  he  left  it 
they  were  under  no  obligation  to  find  him  another  house. 

VOL.  III.  E  E 


The  Queen 
v. 
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1838.         Williams  J.— In  Bex  v.  Field  (a),  the  matron  of  the 
Philanthropic  Society  had  no  distinct  apartment  in  the 
house,  except  a  bed-chamber ;  her  services  were  required 
Wall  Ly*».  there  at  any  moment,  and  she  was  dismissible  on  a  month's 
notice. 

Order  of  Sessions  confirmed, 
(a)  5  T.  R.  587. 


The  Queen  v.  The  Rector,  Churchwardens,  and 

Monday,  Parishioners  of  St.  Mary,  Lambeth. 

May  28/A. 

1.  If  a  SlR  J.  CAMPBELL  A.  G.,  in  Easter  term  last,  had  ob- 
at  an  election  tained  a  rule,  calling  upon  the  defendants  to  shew  cause  why 

for  churchwar-  a  wrjt  Qf  mandamus  should  not  issue,  directed  to  them,  com- 
dens,  under 

Siurges  mandmg  them  to  hold  a  vestry  meeting,  for  the  purpose  of 

(58 lGeo  3  Ct  e'ectmS  ^  and  ProPcr  persons  to  be  churchwardens  of  the 
c  69),  every  parish  for  the  remainder  of  the  year.  The  affidavits  upon 
an^^hether1"  which  tms  ru'c  was  obtained  stated,  that  on  the  17th  April 
previously  pre-  last,  being  the  Tuesday  in  Easter  week,  a  vestry  meeting 
vestry  or  not,   was  held,  pursuant  to  notice,  to  choose  churchwardens,  and 

has  a  right  to   for  0t|ier  purposes.    The  rector,  according  to  custom. 

come  in  and  .  .        ,  ■ 

vote,  and  the   having  nominated  one  churchwarden,  the  inhabitants  in 

vntrffoon*  VCStry  a88emWed>  entit,ed  to  vote  uuder  thc  58  Geo.  3,  C  69, 
during  the  (Siurges  Bourne's  Act,)  proceeded  to  the  election  of  three 
exdud^voters,  otner  churchwardens.    Henry  Saunders,  John  Hunt,  and 

is  illegal.        John  Barton,  having  been  proposed  by  one  party,  and  John 

2.  But  where  . 

the  doors  were  Shepherd,  David  Songster,  and  Charles  Lovett,  by  the  other: 

forin^an'elec-  uP0n  a  s^ew  °^  hands  tne  former  had  a  majority,  upon 
tion  of  church-  which  a  poll  of  the  parish  in  the  following  terms,  in  behalf 
iTd^no^dis-  °*  ^e  olner  candidates,  was  demanded  by  two  rated  inha- 
tinctly  appear^  bitants,  "  We  demand  a  poll  of  the  whole  parish  on  behalf 
inhaWuirtwas  of  J.  S.  &c,  proposed  as  church  wardens."  A  difference  of 
voUngefhe0ni  °Pmion  bcin&  expressed  whether  the  legal  mode  of  taking 
Court  refused 

to  grant  a  mandamus  for  a  fresh  election. 
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the  poll  should  be  by  the  parishioners  at  large,  or  by  the 
vestrymen  then  present;  the  chairman  took  the  opinion  of 
the  vestry,  on  shew  of  hands,  who  decided  that  the  poll 
should  be  taken  of  the  inhabitants  then  present  only.  The 
poll  was  then  taken,  and  the  candidates  first  named  had 
again  the  majority,  aud  were  declared  duly  elected.  It  was 
then  sworn,  that  during  the  time  of  the  poll  being  so  taken, 
the  doors  were  closed  by  order  of  the  chairman.  The  affi- 
davit of  a  rated  inhabitant,  named  Cawston,  stated  that  he 
was  present  at  the  vestry  during  the  taking  of  the  poll,  and 
that  he  saw  out  of  the  window  several  inhabitants  of  the 
parish,  and  amongst  others  one  Wooton,  whom  he  knew 
personally,  and  who  was  a  rated  inhabitant,  and  that  Wooton 
knocked  repeatedly  and  loudly  at  the  vestry  door  for  admis- 
sion, but  without  effect,  and  that  he  and  the  other  inhabit- 
ants did  not  gain  admission  for  half  an  hour,  when  the  poll 
was  over.  The  affidavit  of  a  rated  inhabitant,  named 
Pinkell,  stated  that  he  was  present  at  the  vestry  meeting  at 
the  commencement,  and  having  left  it  for  about  three  quar- 
ters of  an  hour,  on  his  return  found  the  doors  shut,  and 
after  waiting  twenty  minutes,  wheu  he  gained  admission,  he 
learned  that  a  poll  had  been  just  taken. 
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Sir  W.  W.  Follett  and  Hayes,  now  shewed  cause.  The 
demand  of  the  poll  of  the  whole  parish  instead  of  the  vestry 
was  not  authorized  by  law,  for  the  election  of  churchwardens 
ought  to  take  place  in  vestry;  Prideaux,  Churchwardens, 
p.  70  (a) ;  where  it  is  laid  down  that,  where  a  vestry  is  duly 
assembled,  the  voluntary  absence  of  the  inhabitants  who 
do  not  attend,  amounts  to  a  devolution  of  power  on  those 
who  do  attend,  and  that  every  act  of  the  major  part  of  those 
present  at  such  meetings  is  in  law  the  act  of  the  whole 
parish.  Here  the  vestry  was  held  on  the  accustomed  day 
for  elections,  and  it  appears  by  the  affidavits,  that  notice  of 
the  objects  of  the  meeting  was  given,  pursuant  to  the  pro- 
visions of  58  Geo.  3,  c.  69.   The  vestry  being  therefore  duly 

(a)  10th  ed.  by  Tyrwhitt. 
£  E  2 
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1838.  assembled,  the  chairman  was  right  in  proceeding  to  an  un- 
ThTouEEN  mediate  poll ;  and  the  opposite  parties  were  wrong  in 
v.  claiming  to  put  a  stop  to  the  proceedings  of  the  vestry,  by 
^fcc  *of 00  referrmo  to  tne  whole  parish  an  election  which  by  law  ought 
St.  Mart,  to  take  place  in  vestry.  The  case  of  Campbell  v.  Maund{a\ 
which  will  be  relied  on  in  support  of  the  rule,  is  not  an 
authority  to  shew  that  when  a  poll  is  demanded  the  right 
of  election  is  taken  from  the  vestry,  but  only  decides  that 
the  right  to  demand  a  poll  is  incidental  to  all  elections  of 
parish  officers,  and  that  such  poll  may  be  demanded  after  a 
shew  of  hands ;  but  the  poll,  when  taken,  is  still  the  act  of 
the  vestry,  and  the  taking  of  it  is  a  continuance  of  the  vestry. 
Before  that  case  the  law  was,  that  only  those  present  at  the 
vestry  at  the  time  had  the  right  of  voting  (6);  and  the  law 
still  is,  that  it  is  only  the  chairman  who  has  the  right  to  ad- 
journ the  vestry ;  Rex  v.  Archdeacon  of  Chester  (c),  Rex  v. 
St.  Mary,  Lambeth  (d).  It  will  however  be  argued  that  the 
vestry  should  be  kept  open,  so  that  every  voter  may  have  ac- 
cess to  the  poll;  that  the  effect  of  closing  the  doors  here  was 
to  confine  the  election  to  such  as  were  present  at  the  shew  of 
hands,  and  thereby  to  render  the  demand  of  the  poll  nugatory. 
But  assuming  the  closing  of  the  doors  to  have  been  impro- 
per, this  will  not  vitiate  the  election,  unless  it  appear  that 
a  sufficient  number  of  voters  were  excluded  to  affect  the 
result  of  the  election.  So  far  from  that  being  the  case,  it 
does  not  appear  from  the  affidavits  that  any  one  voter  was 
wrongfully  excluded.  Only  two  instances  of  rated  inhabit- 
ants are  brought  forward,  and  of  these  only  one  makes  an 
affidavit,  by  which  it  appears  that  he  voluntarily  absented 
himself,  after  the  question  arose  in  the  vestry ;  and  it  does 
not  appear  that,  when  he  returned  and  found  the  doors 
closed,  he  made  any  attempt  to  gain  admittance,  or  that 
he  intended  to  vote.  With  respect  to  the  second  instance, 
as  the  voter  makes  no  affidavit  himself,  it  does  not  appear 
whether  he  wished  to  vote,  or  even  whether  he  had  or  had 


(a)  5  A.&  E.  065;  S.  C.  1  N. 
&  P.  558. 
(6)  4  Burn's  E.  L.,  Vestry,  9. 


(c)  1  A.  &  E.  342;  S.  C.  3  N. 
&  M.  413. 

(d)  1  A.  &  E.  346,  n. 


The  Queen 


Lambeth. 
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not  voted.    And  although  the  affidavits  state  that  other 
inhabitants  were  standing  outside  the  doors,  it  is  not  alleged 
that  any  of  these  were  rated  inhabitants,  or  entitled  to  vote.  £ 
No  injury  is  therefore  shewn  to  have  resulted  from  the  ^^^f0^ 
closing  of  the  doors,  and  the  Court  will  not  invalidate  the    St.  Mart, 
election  because  a  mistake  was  made  in  supposing  that 
the  doors  ought  to  be  closed,  when  there  is  nothing  to  shew 
that  the  proceedings  of  the  vestry  were  in  any  manner 
affected  by  this  mistake. 

Sir  J.  Campbell  A.  G.,  contra.  The  only  question  in 
dispute  at  the  vestry  was,  whether  the  poll  ought  to  be 
taken  of  those  present  only,  or  of  all  other  rated  inhabitants 
who  might  choose  to  come  in  and  record  their  votes.  The 
chairman  took  the  sense  of  the  vestry  on  shew  of  hands,  who 
decided  that  the  poll  should  be  of  those  present  only,  and 
the  doors  were  closed;  and  it  distinctly  appears  by  the  affida- 
vits, that  other  rated  inhabitants  could  not  get  in  during  the 
poll,  although  they  attempted  to  do  so.  No  question,  there- 
fore, as  to  the  power  of  the  chairman  to  adjourn  the  vestry 
arises,  but  as  the  law  enables  the  parishioners  to  demand  a 
poll,  by  which  parties  not  present  may  come  in  and  record 
their  votes,  Anthony  v.  Seger(a),  Campbell  v.  Maund(b), 
the  point  is,  shall  the  parishioners  present  be  allowed  to 
defeat  the  law,  by  closing  the  doors,  and  preventing  any  one 
from  voting  but  those  actually  present  ? 

Lord  Denman  C.J. — I  am  of  opinion  that  this  rule 
must  be  discharged,  for  although  there  is  no  doubt  whatever 
as  to  the  law  of  the  case,  it  really  does  not  appear  on  the 
affidavits  that  any  single  elector  was  prevented  from  voting. 
If  the  effect  of  closing  the  doors  had  been  to  exclude  any 
one  who  had  a  right  to  vote,  and  an  intention  of  exer- 
cising that  right,  the  case  would  have  assumed  a  different 
aspect,  but  it  does  not  at  all  appear  that  if  the  whole  parish 

(«)  1  Hagg.  Con.  Rep.  9.  (b)  5  A.  &  E.  865;  1  N.  &  Pt 

558* 


420 

1838. 

The  Queen 
v. 

The  Rector, 

Ac.  of 
St.  Mart, 
Lambeth. 


CASES  IN  THE  QUEEN'S  BENCH, 
had  been  present,  the  result  of  the  election  would  have  been 
different 

Littledale  J. — The  law  on  the  subject  is  quite  clear, 
that,  if  a  poll  is  taken,  all  the  rated  inhabitants  have  a  right 
to  come  in  and  record  their  votes,  but  it  is  impossible  to 
say  that  any  thing  that  has  been  done  in  this  parish  renders 
the  result  different  from  what  it  would  have  been,  if  uo 
incorrec  t  decision  had  been  come  to  by  the  vestry. 


Patteson  and  Williams  Js.  concurred. 

Rule  discharged. 


Weimesdtw.  The  Queen  r.  Stock  and  another. 

Aim  *  301*. 

1.  Under  UPON  an  appeal  to  the  Warwickshire  Epiphany  quarter 
c^i34^S9S'  sessions,  1837.  against  an  order,  under  the  common  seal  of 

the  o«inii>.     his  late  majesty's  commissioners  for  building  new  churches, 

SMMiers  lor 

building  new    thereby  the  said  commissioners,  with  the  consent  of  two 

chttivhis  bw*  ju$tices  of  the  countr  of  Warwick,  ordered  that  certain 

the  power  of   J  '  -  »• 

stoff*n$  op     footpaths  in  the  church-yard  of  St  Philip.  Birmingham, 

pa^^T*^     should  be  stopped  up  and  discontinued :  the  quarter  ses- 
c^urvh-xanK  sions  quashed  the  order,  subject  to  the  opinion  of  this 
lic^iotne*^   Court  upon  a  C,15C  which  stated  the  following  facts: 
aaaaeerand        The  respondents  wtri  made  a  corpotation  by  the  third 
9ctibeTb«  the  section  of  the  statute  oO  Gev.  3.  c.  134.  which  was  an  act 

i**^      to  amend  and  render  more  effectual  an  act  passed  hi  the 
The  1 

b*xk*  pre-  previous  session,  for  building  and  promoting  the  building 
att ttmtttk °^  additional  churches  in  populous  parishes:  which  act, 
the  wkr  a»itt 

W  Wdged  at  the  ae\t  v{edrter  sessoras  -^eo.  be  craonaw^  oi  availed,  unless 

ape*.  a»  appeal  agaiaac  ;b*  «arae%  be  ri*a  wie.  ::  be  ccaerwise  decennined.  The 
59  (»<v.  c.  1^4%  roKaaaed  a*  eiber  emactaxeoc  :*iaca£  n>  an  appeal: — Head  that. 
aJfcbo*$b  tc  appeared  to  be  Ke  raceocxa  cr  3e  je^ai'ire  a?  rj»e  an  appeal  agaiasc  the 
araVr  e*  the  cvaaaamiijeerv  the*  bad  ao«  caHed  ^*a£  atweco  :uco  enct. 

it*  Where  aa  act  <rf  Kexoajwttt  droct*  a  utcde  *rt  pnxedure  to  be  adapted,  as  i 
taiaed  t»  a  toraatr  act,,  da*  raneei  *r  *acb  act  ices  3wc  coerce*  at  repeal  tke>  ] 
eawsneX,  aback  »  to*  be  cwfa^Kced  aa  ujcvrpvraoed  in  :a*  iacar  act. 
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as  well  as  the  recited  act,  is  to  be  considered  part  of  this 
case.  The  39th  section  of  that  act  is  in  the  following 
terms :  "  And  be  it  further  enacted,  that  it  shall  be  lawful 
for  the  said  commissioners,  if  they  should  think  fit,  to 
alter,  repair,  pull  down  and  rebuild,  or  order  or  direct 
to  be  altered,  repaired,  pulled  down  and  rebuilt,  the  walls 
or  fences  of  any  existing  church-yard  or  burial  ground  of 
any  parish  or  chapelry,  and  to  fence  off,  with  walls  or  other- 
wise, any  additional  or  new  burial  ground  to  be  set  out  or 
provided  by  virtue  of  this  act;  and  also  to  stop  up  and  dis- 
continue, or  alter  or  vary,  or  order  to  be  stopped  up  and 
discontinued,  or  altered  or  varied,  any  entrance  or  gate 
leading  into  any  church-yard  or  burial  ground,  and  the 
paths,  footpaths  and  passages  into,  through  or  over  the 
same,  as  to  them  may  appear  useless  or  unnecessary,  or  as 
they  should  think  fit  to  alter  or  vary,  provided  that  the 
same  be  done  with  the  consent  of  any  two  justices  of  the 
peace  of  the  county,  city,  town  or  place,  where  any  such 
entrance,  gate,  path  or  passage  shall  be  stopped  up  or 
altered ;  and  on  notice  being  given,  in  the  manner  and  form 
prescribed  by  an  act  passed  in  the  fifty-fifth  year  of  the 
reign  of  his  present  Majesty,  intituled,  '  An  Act  to  amend 
an  Act  of  the  Thirteenth  Year  of  his  present  Majesty,  for 
the  Amendment  and  Preservation  of  the  Public  Highways, 
in  so  far  as  the  same  relates  to  the  Notice  of  Appeal  against 
turning  and  diverting  a  Public  Highway,  and  to  extend  the 
Provisions  of  the  same  Act  to  the  stopping  up  of  unneces- 
sary Roads'. "  The  act  of  parliament  referred  to  in  that 
section,  as  passed  in  the  fifty-fifth  year  of  the  reign  of  his 
late  Majesty,  viz.  the  55  Geo.  3,  c.  68,  was  repealed  by  the 
stat.  5  &  6  Will.  4,  c.  50,  s.  1,  which  received  the  royal 
assent  on  the  31st  August,  1835.  At  the  sessions  the 
respondents  produced  an  order,  made  by  his  majesty's  com- 
missioners for  building  churches,  under  their  corporate  seal, 
with  the  consent  of  two  magistrates  for  the  county  of  War* 
wick,  residing  in  the  town  of  Birmingham,  bearing  date 
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the  3d  day  of  March,  1837.  The  following  is  the  order 
referred  to,  and  was  returned  to  this  Court  upon  the  cer- 
tiorari. 

a  We,  his  majesty's  commissioners  for  building  new  churches,  do 
hereby,  with  the  consent  of  J.  F.  L.  and  F.  Esqrs.,  two  of  his 
majesty's  justices  &c  for  tbe  coontj  of  Warwick,  order  that  the  under- 
mentioned paths,  ft>otpaths  and  passages,  Arc-,  should  be  stopped  op 
and  discontinued;  that  is  to  say,  kc,  and  which  said  several  paths  &C-, 
appear  to  us  useless  and  unnecessary.  Dated  3d  day  of  March,  1857." 

The  cooseot  (a)  of  the  justices,  referred  to  io  tbe  above 

order,  was  as  follows : 

«  Warwickshire,  to  wit.  We,  J.  F.  L*  and  F.  L,  Esqrs.,  two  of  his 
majesty's  justices  for  tbe  county  of  Warwick,  at  a  special  sessions,  held 
at  &c,  on  &C-,  baring  opon  view  foond  that  certain  paths  &c  (describ- 
ing them  by  metes  and  bounds  *,  are  useless  and  unnecessary,  do  hereby 
consent  to  the  said  sereral  patiis  frc  being  discontinued  and  stopped 
up,  pursuant  to  the  powers  contained  in  an  act,  intituled,  &c  Given 
under  our  bands  and  seals,  tbe  36th  January.  1837."* 

The  appellants  were  gentlemen  residing  io  or  near  the 
parish  of  Sl  Philip,  Birmingham,  and  were  aggrieved  by 
the  order  of  the  commissioners.  They  gave  notice  of  ap- 
peal in  the  usual  form.  This  notice  was  served,  more  than 
ten  days  before  the  quarter  sessions,  upon  the  respondents, 
tbe  consenting  magistrates,  and  the  surveyors  of  the  high- 
ways of  the  parish  of  Birmingham,  of  which  Sl  Philip's 
parish,  for  this  purpose,  forms  part,  and  affixed  to  the  door 
of  the  church  of  Sl  Philip,  and  of  tbe  parish  church  of 
St.  Martin,  Birmingham.  At  the  quarter  sessions  the 
appellants  entered  their  appeal  with  the  clerk  of  the  peace, 
and  their  counsel  claimed  to  be  beard  in  support  of  it. 
This  was  objected  to  by  tbe  counsel  for  the  commissioners, 
on  the  ground  that  there  was  not,  in  point  of  law,  any 
appeal  to  tbe  quarter  sessions  from  an  order  made  by  his 
majesty's  commissioners  for  building  new  churches,  under 
the  59  Geo.  3,  c  134,  s.  39-  The  Court  of  Quarter  Ses- 
sions decided  that  there  was  sucb  right  of  appeal,  and 
accordingly  entertained  the  said  appeal.   On  tbe  part  of 


(a)  This  order  was  also  ittaostd  with  tht  case  vpoa  the  certiorari. 
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the  commissioners,  the  publication  of  certain  notices  (which  1838. 

were  in  the  following  form)  was  then  proved :  v^^/ 
°  r  The  Queen 

"  Notice  is  hereby  given,  that  on  the  2d  day  of  March,  in  the  year  v. 
1837,  an  order  was  made  by  his  majesty's  commissioners  for  building  Stock 
new  churches,  by  and  with  the  consent  of  Joseph  Frederick  Ledtam,  a  a  icr' 
Esq.  and  Francis  Lloyd,  Esq.,  two  of  his  majesty's  justices  of  the  peace 
for  the  county  of  Warwick,  for  stopping  up  and  discontinuing  the 
uuder- mentioned  paths,  footways  and  passages,  within  the  church-yard 
belonging  to  the  parish  church  of  St.  Philip,  in  Birmingham,  in  the 
county  of  Warwick,  that  is  to  say,  (here  followed  a  description  of  the 
path,  in  the  same  words  as  above  stated,  but  without  reference  to 
the  plan).  And  that  the  said  order  will  be  lodged  with  the  clerk  of 
the  peace  for  the  said  county  of  Warwick,  at  the  general  quarter  ses- 
sions of  the  peace,  to  be  holden  at  Warwick,  in  and  for  the  said  county 
of  Warwick,  on  the  4th  day  of  April  next.  And  also  that  the  said 
order  will,  at  the  said  quarter  sessions,  be  confirmed  and  inrolled, 
unless  upon  an  appeal  against  the  same,  to  be  then  made,  it  be  other- 
wise determined.    Dated  this  4th  day  of  March,  in  the  year  1837. 

"  H.  Af.  Griffiths,  Solicitor,  Birmingham." 

But,  as  it  appeared  that  two  orders  had  been  made  by  the  " 
commissioners,  and  that  the  notices  did  not  refer  to  the  order 
then  produced,  the  Court  quashed  the  order.  If  the  Court 
of  Queen's  Bench  shall  be  of  opinion  that  the  sessions  had 
jurisdiction  to  entertain  the  said  appeal,  then  the  order  of 
sessions  is  to  be  confirmed ;  if  not,  it  is  to  be  quashed. 

Sir  J.  Campbell  A.  G.,  Balguy  and  Mel/or,  in  support 
of  the  order  of  sessions.  The  two  questions  raised  in  this 
case  are,  whether  an  appeal  is  given  by  the  59  Geo.  3, 
c.  134,  s.  39,  to  the  sessions,  against  an  order  of  commis- 
sioners for  stopping  up  a  church  path,  and  if  so,  whether 
such  appeal  is  taken  away  by  the  5  &  6  Will.  4,  c.  50. 

I.  By  the  59  Geo.  3,  c.  134,  s.S9,  the  commissioners  for  First  point: 

building  new  churches  have  the  power  to  stop  up  such  4n  Wl**} 19 
°  r  .       given  against 

church  paths  as  may  appear  to  them  unnecessary,  subject  the  commis- 

to  a  "  notice  being  given  in  the  manner  and  form  prescribed  for"tc^^ngCup 

by  55  Geo.  3,  c.  68."    That  act,  which  was  passed  to  regu-  a  church  path, 

late  the  practice  of  appeals  under  the  old  Highway  Act  ^ yzA^ZOi 

(13  Geo.  3,  c.  78),  contains  in  its  schedule  the  form  of  notice 

which  is  directed  to  be  adopted,  when  an  appeal  to  ses- 
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sions  is  to  be  made.  The  commissioners  acting  under  the 
59  Geo.  3,  c.  134,  have  adopted  that  form  of  notice,  inviting 
the  attention  of  all  parties  interested  in  the  order  made  by 
them,  and  giving  them  an  opportunity  of  appealing,  and 
now  it  is  contended  that  there  is  no  appeal  against  their 
order.  But  what  can  be  the  meaning  of  the  notice  directed 
to  be  given  by  the  59  Geo.  3,  c.  134,  unless  it  be  to  give 
any  party  grieved  the  right  of  appeal?  for  it  will  be  ob- 
served the  notice  is  given  after  the  order  is  made,  when  the 
justices  are  fundi  officio.  It  was  intended,  no  doubt,  to 
subject  the  orders  of  commissioners,  stopping  up  a  path, 
under  the  59  Geo.  3,  c.  134,  to  the  same  control  that 
orders  of  justices,  for  a  like  purpose,  are  subjected  to  under 
55  Geo.  3,  c.  G8,  and  for  that  purpose  the  like  notice  point- 
ing out  an  appeal  is  directed  to  be  given.  No  particular 
form  of  words  is  required  for  creating  a  jurisdiction,  if  the 
intention  of  the  legislature  be  apparent.  Thus,  in  Rex  v. 
St.  James,  Westminster  (a),  where  a  local  act  provided  that 
if  any  person  found  himself  aggrieved  by  any  rate,  he  should 
first  apply  to  two  justices,  and  if  not  relieved,  he  should  be 
obliged  to  pay  such  rate,  and  then  might  appeal  to  the  next 
quarter  sessions,  although  the  act  gave  the  justices  no 
power  to  administer  an  oath,  and  contained  no  direction  as 
to  the  mode  of  hearing  the  complaint,  it  was  held  that  by 
necessary  implication  the  two  justices  had  power  to  hear 
the  complaint,  and  relieve  the  party.  Patteson  J.  there 
said,  11 1  cannot  conceive  that  the  legislature  should  do  so 
absurd  a  thing  as  to  direct  an  application  to  justices,  and 
then  oblige  the  justices  to  say  to  the  person  applying, '  we 
have  no  power  to  relieve  you,  therefore  you  must  go  to  the 
sessions'. "  So  in  this  case,  as  the  statute  has  directed  a 
notice  to  be  used,  pointing  out  an  appeal,  it  must  have 
intended  that  there  should  be  an  appeal.  It  is  true  that 
the  notice  is  contained  in  the  schedule  to  the  act,  but  the 
schedule  must  be  considered  equally  with  the  body  of  the 


(a)  SA.&E,  *41;  S.C.  4  N.  ft  M.  259. 
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act;  Rex  v.  Milverton(a).    The  Court  also  will  construe  1838. 
liberally  any  clause  which  gives  to  the  subject  a  right  of  ij^^^ 
appeal.    Many  cases  to  this  effect  were  cited  in  Regina  v.  Vt 
Watts  (6);  and  Bex  v.  The  Recorder  of  Poole  (c)  is  another  an/™*her 
strong  authority  on  this  point.    There  the  question  arose 
as  to  the  right  to  appeal  against  a  borough  rate,  and  it  was 
contended  that,  as  the  appeal  against  borough  rates  was  to 
be  of  the  same  nature  as  an  appeal  against  a  county  rate, 
which,  under  55  Geo.  3,  c.  51,  aud  57  Geo.  3,  c.  94,  can 
only  be  appealed  against  by  parish  officers,  so  a  borough 
rate  could  be  appealed  against  by  parish  officers  only.  But 
the  objection  could  not  be  maintained.  Second  point: 

II.  The  next  point  is,  whether,  as  the  59  Geo.  3,  c.  134,  The  repeal  of 
•  •        •  an  act  of*  par* 

8.  39,  adopts  the  notice  contained  in  55  Geo.  3,  c.  68,  and  nament  does 

as  that  latter  statute  is  repealed  by  5  &  6  Will.  4,  c.  50,  s.  1,  not  repeal 
r  J  such  of  its 

the  provision  of  the  59  Geo.  3,  c.  134,  is  not  repealed  also,  provisions  as 

[Lord  Denman  C.  J.  That  point  clearly  cannot  be  main-  ^^fe°£ 

tained.]  in  a  subse- 

quent act. 

Waddington,  contrd.  It  is  not  correct  to  state  that  a  pir8t  ^ 
liberal  construction  is  always  given  to  statutes  creating  an 
appellate  jurisdiction.  On  the  contrary,  the  rule  of  law  is, 
that  express  words  are  necessary  to  create  an  appeal.  This 
appears  expressly  by  Rex  v.  Hanson  (d).  Lord  Tenter- 
den  C.  J.  there  said,  "  The  rule  of  law  is,  that  although  a 
certiorari  lies,  unless  expressly  taken  away,  yet  an  appeal 
does  not  lie  unless  expressly  given  by  the  statute."  It  is 
impossible  to  say  that  an  appeal  is  expressly  given  by  59 
Geo.  3,  c.  134,  s.  39.  Nor  is  it  given  by  implication,  for 
against  no  one  act  of  the  commissioners  under  that  act  or  the 
former  act,  58  Geo.  3,  c.45,  by  which  they  were  established, 
is  any  appeal  given.  Some  of  these  acts  are  of  much  more 
importance  than  stopping  up  a  path;  why  should  an  appeal 
be  given  against  the  latter  only  ?  The  difficulty  in  this  case 
arises  from  the  commissioners  having  adopted  the  notice 

(a)  5  A.  &  E.  841 ;  S.  C.  1  N.        (c)  1  N.  &  P.  756. 
&  P.  179.  (<0  4  B.  &  Aid.  519. 

(6)  3  N.  &  P.  867. 
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given  in  the  55  Geo.  3,  c.  68,  in  toto.  They  ought,  under 
the  59  Geo.  3,  c.  134,  to  give  a  notice  generally,  and  they 
have  added  a  reference  to  an  appeal,  but  that  is  mere  sur- 
plusage, and  cannot  give  parties  the  power  of  appealing, 
unless  the  statute  confers  it.  If  an  appeal  is  given,  then  the 
forms  pointed  out  in  55  Geo.  3,  c.  68,  must  be  complied 
with,  viz.  a  notice  to  the  surveyor  of  the  highways,  &c, 
which  is  absurd.  [Sir  J.  Campbell  A.G.  In  Regina  v.  Tlie 
Recorder  of  Carmarthen  (a),  the  same  argument  was  at- 
tempted, but  unsuccessfully;  the  provisions  must  be  applied 
mutatis  mutandis.']  That  case  proceeded  on  the  particular 
words  of  the  5  &  6  Will.  4,  c.  76.  [Patteson  J.  Do  you 
consider  the  consent  of  the  justices  a  mere  ministerial  act? 
for  if  not,  it  is  an  order  of  two  justices,  against  which  there 
may  be  an  appeal.]  It  does  not  amount  to  an  order;  the 
consent  for  stopping  up  the  path  is  not  signed  or  sealed  by 
the  justices.  There  is  no  order,  therefore,  of  the  justices 
to  appeal  against.  It  is  admitted  that  the  order  of  the 
commissioners  would  not  be  valid  without  the  consent  of 
two  justices,  but  that  shews  that  there  is  no  necessity  for 
an  appeal,  as  the  justices  have  a  veto. 

Lord  Denman  C.  J. — The  second  objection  does  not 
appear  to  be  relied  upon,  and  is  not  in  fact  at  all  tenable. 
The  only  question  therefore  is,  whether  an  appeal  is  given 
by  the  59  Geo.  3,  c.  131,  s.  39.  I  should  conjecture,  on 
looking  into  the  act,  coupled  with  the  55  Geo.  3,  c.  68,  that 
it  was  intended  to  be  given,  but  I  cannot  say  that  that  in- 
tention has  been  carried  into  effect.  The  rule  of  law  stated 
by  Lord  Tenterden,  requires  that  an  appeal  should  be  ex- 
pressly given  by  statute.  It  is  only  by  implication  that 
such  a  privilege  can  be  held  to  have  been  given  here. 
The  notice  directed  to  be  used  certainly  intimates  that  the 
order  will,  at  the  next  sessions,  "  be  confirmed  and  inrolled, 
unless  on  an  appeal  against  the  same,  to  be  then  made,  it 
be  otherwise  determined,"  which  looks  like  holding  out  a 

(<i)  8  Nev.  &  Per.  19. 
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challenge  to  all  interested  to  appeal  if  they  choose.  The 
Queen  v.  The  Recorder  of  Carmarthen  [a)  throws  no  light 
upon  the  case,  and  on  the  whole  I  think  that  though  the 
intention  of  the  legislature  may  have  been  to  give  an  appeal, 
they  have  not  carried  it  into  effect.  The  necessity  for  being 
rigid  on  clauses  supposed  to  give  an  appeal  is  obvious,  viz. 
that,  as  a  new  jurisdiction  is  created,  it  is  necessary  to  see 
to  what  parties  and  to  what  subject-matter  it  is  intended 
to  be  confined. 
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and  another. 


Little  dale  J. — The  notice  of  appeal  in  the  schedule 
to  the  55  Geo.  3,  must  be  considered  as  incorporated  in  the 
59  Geo.  3,  c.  134,  but  still  I  do  not  think  that  the  right  to 
appeal  can  be  given  by  implication.  The  rule  laid  down 
by  Lord  Tenterden  seems  to  be  good  law.  If  then  no 
power  of  appeal  is  given  expressly  by  the  59  Geo.  3,  c.  134, 
as  it  certainly  is  not,  all  that  reference  to  an  appeal  which 
is  contained  in  the  notice  is  mere  surplusage. 

Patteson  J. — The  clause  in  question  has  certainly 
stopped  short  of  granting  an  express  power  of  appeal. 
Then  as  the  rule  laid  down  by  Lord  Tenterden  seems  to  be 
good  law,  it  follows  that  whatever  the  legislature  meant, 
they  have  not  expressed  their  intention,  and  we  cannot 
supply  the  omission. 

Williams  J. — I  am  of  the  same  opinion;  and  I  am  very 
much  influenced  by  the  fact,  that  in  all  the  statutes  giving 
an  appeal,  as  far  as  I  recollect,  there  is  an  express  appeal 
clause,  aud  I  do  not  recollect  any  instance  of  an  appeal 
having  been  allowed  by  implication. 

Rule  absolute. 

Order  of  Sessions  quashed. 


(a)  3  Nev.  &  Per.  19. 
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13SE. 

Wesaou*,  Tbt  QrTTS  r.  BuXOE. 

1.  Tk*  jert.  ON  is  appeal  against  a  conviction  for  exacting  too  much 

toll,  under  a  local  act,  4  G«u  4,  jnthnlcd  "  An  Act  for  im- 
•-aggcax*  »  a  proving  and  maintaining  in  repair  divers  roads  in  the  county 
d^Tcra*  of  Stafford,  leading  from  Xewtasde^inder-Lyiiie  to  Bljtb 
P»d*crjpa*-   Marsh,  from  Cliff  Bank  to  Soape  March,  from  Lover  Lane 

fceocen,  JOT  _  ■ 

hb^frcsn  ooe  to  Hern  Heath,  and  from  Shehon  to  Nevcastle-onder- 
^^^lU>  Lrmer  the  Staffordshire  Quarter  Sessions  quashed  the 

2.  Tba*.  aid  conviction,  subject  to  the  opinion  of  this  Court  on  the 
where  a  locai   r  „ 

ornp&eact     lowing  case: 

imposed  a  cer-  The  appellant,  Thomas  Pearson,  the  toll  collector  at  a 
ererr  bone,     turnpike  gate  called  Fenton  Gate,  in  the  parish  of  Stoke- 

&c  drawing  a  u  poo-Trent,  demanded  and  receired  from  Ralph  Ruscoe. 
carnage  of  anT    *  ■  . 

description.  '  for  the  toll  on  horses  drawing  two  waggons  belonging  to 

^cMpboQ1  n*m#  returning  about  twelve  o'clock  at  noon  on  the  29th 

for  erexr  per-  day  of  March  last,  the  sum  of  4]dL  for  each  waggon,  the 

jnkl^oU  ^  said  two  waggons  having  with  the  same  two  horses  passed 

an?  carriage,  the  said  turnpike  gate  about  eight  o'clock  on  the  morning 

the  d*T ;  mod  of  the  same  day,  and  for  which  the  like  toll  had  been  de- 

uune^a'ft^  manded  and  paid  to  the  said  Thomas  Pearson.  Ralph 

ther  proviso  Ruscoc  claimed  to  be  exempt  by  reason  of  such  previous 

stj^coach,  Payment.    He  is  a  wharfinger  at  Stoke-upon-Trent,  and 

diligence,  Tan,  is  agent  to  Htushali  and  Co.,  carriers  upon  the  Trent  and 

stagewasgon,  Mersey  Canal,  and  employs  his  waggons  and  horses  in  car- 

or  other  stage  rying  out  goods  brought  by  the  canal  carriers,  from  his 
carnage,  coo- 

reving  passes-  wharf  on  the  canal,  for  persons  in  the  neighbourhood,  and  in 
Sor*paj  oTre-  ^^c^g  crates  and  other  goods  from  the  neighbourhood, 
ward,  "should  to  his  wharf,  for  transit  by  the  canal.  Ralph  Ruscoc  is 
rime  of  palsmg  P*^  *°r  eacn  aQd  every  package  of  goods  which  he  so  car- 

and  re-passing,  ries,  and  his  waggons  were  so  loaded  each  time  on  the  said 
—it  was  held  %  K 

that  the  wag-  29th  day  of  March  last ;  and  his  waggons  are  so  employed 
wharfng^r  *lmo9t 

every  day,  except  Sundays,  in  carrying  goods  to 

carrying  out 

the  goods,  brought  bj  a  canal,  to  the  different  consignees,  and  collecting  the  goods 
from  persons  in  the  neighbourhood,  to  carry  to  his  wharf,  were  not  "  stage  waggons" 
within  the  meaning  of  the  act. 
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persons  residing  at  or  near  Lane  End!  or  places  interme- 
diate between  it  and  Stoke,  and  in  carrying  goods  from 
such  persons  to  the  said  wharf.  His  jouraies  are  made  at 
different  hours,  according  to  circumstances ;  but  he  gene* 
rally  commences  before  eight  o'clock.  On  some  days  his 
jouraies  are  more  in  number  than  on  others,  and  there  sel- 
dom occur  days  when  he  omits  jouraies  altogether.  The 
times  of  his  return  vary,  being  regulated  by  the  facility  or 
otherwise  in  collecting  loads.  Mr.  Ruscoe  has  no  office 
or  receiving  house  at  Lane  End.  The  4  Geo.  4,  above 
mentioned,  amongst  other  provisions,  enacts  that  "  if  any 
person  should,  upon  any  day,  have  paid  the  toll  thereby 
authorized  to  be  taken  for  the  passing  of  any  horse,  cattle, 
beast,  or  carriage,  through  any  one  of  the  toll  gates  or  turn- 
pikes hereinbefore  authorized  to  be  continued  or  erected 
upon  any  part  of  the  said  roads,  such  horse,  cattle,  beast, 
or  carriage,  should,  upon  a  ticket  denoting  the  payment 
thereof  on  that  day  being  produced,  be  permitted  to  pass 
toll  free  through  the  same  toll  gate  or  turnpike,  and  also 
through  all  the  other  toll  gates  and  turnpikes  erected  or  to 
be  erected  upon  the  whole  line  of  the  said  roads,  at  any 
time  or  times  during  the  same  day,  to  be  computed  from 
twelve  of  the  clock  at  night  to  twelve  of  the  clock  in  the 
next  succeeding  night;"  and  it  was  also  further  enacted 
that  the  tolls  thereby  made  payable  should  be  paid  for  and 
in  respect  of  all  horses  or  beasts  of  draught  drawing  any 
stage  coach,  diligence,  van,  caravan,  or  stage  waggon,  or 
other  stage  carriage,  conveying  passengers  or  goods  for  pay 
or  reward,  every  time  of  passing  or  repassing  along  the  said 
roads  or  either  of  them. 

If  the  Court  should  be  of  opinion,  from  the  facts  stated 
in  the  case,  that  the  above-mentioned  waggons  of  the  ap- 
pellant come  under  the  denomination  of  stage  waggons  or 
other  stage  carriages,  then  the  aforesaid  order  of  sessions 
shall  staud  confirmed ;  but  if  the  Court  shall  be  of  a  con- 
trary opiniou,  then  the  aforesaid  order  shall  be  quashed. 
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By  the  chairman's  direction  it  was  added  to  the  case,  that 
the  distance  between  Stoke  and  Lane  End  is  two  miles. 

The  local  turnpike  act  bears  date  the  23rd  May,  1825. 
It  enacts  that  certain  tolls  may  be  demanded  and  taken  (and 
inter  alia)  "  for  every  horse  or  other  beast,  drawing  any  car- 
riage of  any  description,  the  sum  of  three  pence" — (now 
raised  to  4  J  J.,  being  an  additional  half  toll,  in  consequence 
of  the  commissioners  of  the  road  having  borrowed  money 
from  government.) 

Talfourd  Serjt.  (with  whom  was  Whitmore)  in  support  of 
the  order  of  sessions.  It  is  contended  that  the  waggon  of 
the  defendant  is  not  a  stage  waggon,  and  therefore  that  it 
should  be  exempted  from  toll.  But  there  is  no  definite 
legal  meaning  of  the  word  stage,  so  as  to  exclude  from  it  the 
waggons  in  question.  In  common  parlance  all  light  carts 
are  called  stage  carts,  although  they  do  not  ply  for  passen- 
gers or  goods.  It  is  this  use  of  the  word  which  the  legis- 
lature has  adopted  in  the  present  local  act.  This  is  con- 
firmed by  the  50  Geo.  S,  c.  104,  s.  6,  where  the  legislature 
has  used  the  word  stage  with  the  same  meauing;  for  it  enacts 
that  every  cart  having  the  name  and  place  of  residence  of 
the  owner,  and  the  words  "  common  stage  cart,"  legibly 
painted  thereon,  which  shall  be  kept  truly  and  without 
fraud  to  be  used  wholly  in  the  affairs  of  husbandry,  or  in 
the  carriage  of  goods  in  the  course  of  trade,  shall  be  ex- 
empted from  the  duties  granted  by  that  act;  Under  some  of 
the  stamp  acts,  again,  as  the  2  &  3  Wilt.  4,  c.  120,  s.  5,  and 
6  8c  7  Will.  4,  c.  64,  s.  7,  the  word  stage  is  used  with  refer- 
ence to  the  speed  with  which  a  carriage  travels  on  the 
roads.  These  acts  shew  that  the  word  varies  in  its  meaning 
according  to  the  subject-matter,  and  that  where  no  defini- 
tion of  it  is  given  in  the  act,  it  is  used  according  to  the 
understanding  of  the  term  in  common  use.  If  the  clause  in 
the  local  act  had  contained  the  word  "  stage"  only  at  the 
commencement  of  the  clause,  it  then  might  have  been  held 


to  apply  in  its  more  limited  sense  only  to  the  different  sub- 


430 

1836. 

The  Queen 
v. 

Ruscoe. 


TRINITT  TERM,  I  VICT. 

ject-raatter  following;  but  as  it  is  iuserted  again  before 
"  waggou,"  it  is  a  further  proof  of  its  being  used  as  a  popu- 
lar terra. 

V.  Lee,  contrA.  The  waggon  in  question  does  not  come 
within  the  meaning,  either  popular  or  legal,  of  a  stage. 
Dr.  Johnson  defines  "  stage  coach"  as  "  a  coach  that  keeps 
its  stages ;  a  coach  that  passes  and  repasses  on  certain  days 
for  the  accommodation  of  passengers."  The  2  &  S  Will.  4, 
c.  120,  s.  5,  enacts  that  every  carriage  used  for  the  convey- 
ance of  passengers  for  hire  to  or  from  any  place,  travelling 
along  a  highway  at  the  rate  of  three  miles  an  hour,  shall  be 
deemed  to  be  a  stage  carriage;  provided  the  passengers 
shall  be  charged  and  pay  a  separate  fare.  The  clause  in 
the  local  act  is  drawn  exactly  in  the  same  spirit,  relating  to 
every  stage  coach,  stage  waggon,  or  other  stage  carriage, 
conveying  passengers  or  goods  for  hire  or  reward.  The 
legal,  therefore,  as  well  as  the  popular  meaning  of  the  word 
"  stage"  evidently  requires  that  there  should  be  certain  fixed 
points  and  times  of  departure,  certain  stages,  in  fact,  by 
which  the  carriage  can  be  characterised.  The  use  these 
waggons  are  put  to,  shews  that  they  cannot  be  brought 
within  this  class.  Again,  if  the  waggon  should  be  held  to 
be  a  "  stage,"  the  defendant  is  a  common  carrier,  and  is 
liable  to  indictment  for  refusing  to  carry  goods :  but  how 
could  such  an  iudictment  be  framed  ? — to  what  poiut  could 
he  be  required  to  convey  goods  ?  An  opinion  of  a  most 
eminent  counsel,  then  at  the  bar,  was  given  soon  after 
the  passing  of  the  local  act,  that  waggons  like  the  defend- 
ant's were  not  subject  to  the  toll  (a).    Gildart  v.  Glad- 

(a)  The  following  opinion  of  fendant's.  "The exemption  under 

the  late  Mr.  Justice  Taunton  on  the  local  act  in  question  is  in  the 

the  local  act  in  question  was  cited  first  instance  general,  being  in  fa- 

at  the  bar.   The  case  related  to  vour  of  every  horse,  cattle,  beast, 

the  liability  of  Messrs.  PickforcTs  or  carriage,  passing  through  the 

waggons,  which  were  used  under  toll  gates  with  a  ticket,  denoting 

circumstances  similar  to  the  de-  the  payment  on  that  day  of  the 
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stone  (a),  and  many  other  cases  (6),  shew  that  where  the 
words  of  an  act  of  parliament  are  ambiguous,  the  public 
are  not  to  be  charged. 

Lord  Denman  C.  J. — I  should  apprehend  that  it  was 
intended  not  to  exempt  waggons  of  the  description  in  ques- 
tion, but  as  the  legislature  have  quali6ed  the  enumeration 
of  vehicles  by  the  application  of  "  stage"  to  some  of  them, 
we  are  bound  to  find  some  meaning  for  the  term.  I  think 
the  only  legal  meaning  we  can  give  to  the  word  is,  that  of 
a  conveyance  running  certain  stages,  from  one  fixed  point 
to  another.  An  errand  cart  probably,  going  to  a  public 
house  for  parcels,  and  returning  at  regular  hours,  may  be 


toll.  The  exception  which  follows 
is  secondary  or  subordinate  to  the 
exemption ;  ind  it  is  clear  that  if 
the  carts  of  Messrs.  Pickford  do 
not  ooroe  within  the  terms  of  the 
exception,  they  are  entitled  to  the 
benefit  of  the  clause  of  exemption. 
And  I  am  of  opinion,  on  the 
whole,  after  referring  to  the  acts 
cited  above,  and  to  the  various 
cases  on  the  post-horse  duty,  in 
which  travelling  by  the  stage  has 
sometimes  been  discussed,  but 
which  contain  no  decision  on  this 
point,  and  more  particularly  on 
considering  the  popular  sense  of 
the  term  •  stage  carriage/  which 
is  defined  by  Dr.  Johmum  to  be 
one  that  *  keeps  its  stages,'  that 
the  carts  of  Messrs.  Pickturd  are 
not  excepted  from  the  exemption. 
The  words  of  the  exception  are, 
*  stage  coach,  diligence,  van,  cara- 
van, or  stage  waggon,  or  other 
stage  carriage,  conveying  passen- 
gers or  goods  for  pay  or  reward.' 
These  words  appear  to  me  to  im- 
port public  carriages  which  travel 
certain  stages,  or  at  least  one  cer- 
tain stage.  But  Messrs,  Pkkferf s 


carts  do  not  go  backwards  and 
forwards  to  any  certain  place,  but 
their  rounds  are  altogether  irregu- 
lar, depending  on  the  places  of 
abode  where  the  consignees  of  the 
goods,  brought  by  the  canal  to  the 
wharf,  reside.  It  is  true  Messrs. 
Pickford  charge  the  consignees 
with  something  extra  for  the  cart* 
age;  but  the  exception  requires 
not  merely  that  the  carriage  should 
convey  passengers  or  goods  for 
pay  or  reward,  but  that  it  should 
be  a  stage  carriage.  On  the 
ground  therefore  that  the  carts 
are  not  stage  carriages,  I  think 
that  they  do  not  come  within  the 
description  to  which  the  exception 
applies;  and,  consequent!/,  that 
they  are  exempt  from  a  second 
pavment  of  a  toll  on  the  same  day 
on  which  they  have  already  paid, 
on  producing  a  ticket  denoting 
the  payment.9* 

(a)  II  East,  685. 

(ft)  See  Cosfcr  v.  Hoimes,  2  & 
&  Ad.  593;  StourhUg*  CossW 
G— auaj  v.  WhecUy,  3  &  &  Ad. 
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the  lowest  species  of  stage ;  but  nothing  less  than  that  will  1838. 


Littleoale  J. — The  definition  given  by  Johnson  of 
"  a  stage"  seems  accurate  enough,  and  I  do  not  think  a 
better  can  be  framed. 

Patteson  J. — I  confess  I  do  not  know  what  the  legis- 
lature meant  by  the  term  "  stage"  in  this  act.  I  think  they 
probably  meant  to  collect  toll  from  every  conveyance  passing 
along  the  road  with  different  horses  and  with  a  different 
load,  carried  for  hire.  But  we  are  bound  to  put  a  meaning 
on  the  terms  they  have  used ;  and  I  agree  with  the  Court, 
that  something  fixed  in  the  time  of  departure,  and  a  locus 
ad  quern,  appear  to  be  essential  to  the  legal  meaning  of  "a 
stage." 

Williams  J. — If  I  were  to  speculate  on  what  was  the 
meaning  of  the  act  of  parliament,  I  should  say  it  intended 
to  include  every  conveyance  making  a  journey  out  and 
home  for  pay  or  reward.  This  is  in  fact  done  by  the  de- 
fendant's waggons ;  but  as  the  act  imposes  a  pecuniary  lia- 
bility on  the  public,  the  construction  of  it  must  be  rigid. 


satisfy  the  term. 


The  Quibn 


v. 


Order  of  Sessions  quashed. 
Conviction  confirmed. 
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Thursday,        The  Queen  v.  The  Justices  of  Worcestershire. 

May  31if. 

The  parish  of  A  RULE  nisi  had  been  obtained  for  a  certiorari  to  bring 
St.  Andrew, 

Pershore,  con-  up  an  order  of  two  justices  of  the  county  of  Worcester, 

trie* 'five  !Sf    bearinS  dale  tne  61,1  of  APri,»  1837»  whereby  two  overseers 
them  having    of  the  poor  were  appointed  for  the  hamlet  of  Pensham,  in 
at^arbac^as  tne  8a^  county>  'n  order  that  the  same  might  be  quashed, 
ca^be^traced,      The  affidavits  in  support  of  the  rule  stated,  that  the 
pelries,  and     parish  church  of  St.  Andrew,  in  Pershore,  is  the  mother 

separately  church  of  that  parish,  and  that  the  parish  included  within 
maintaining      .  r  r  _ 

their  poor,  and  its  ambit  five  places,  Wick,  Bricklehampton,  Pinvin,  Bes- 

connected""     *ord9  auc*  Defford,  which,  as  far  back  as  could  be  traced, 

both  with  each  were  believed  to  have  been  chapelries  in  the  parish,  but 

rest  of  the       nad  commonly  been  reputed  and  treated  as  distinct  parishes, 

parish,  for  all  eacn  having  its  own  chapel,  maintaining  its  own  poor  sepa- 
parochial  pur-  °  r  .  *  . 

poses.  The     rately,  and  altogether  unconnected  for  parish  purposes  with 

UXdU?dedTnto  an^  0i^er  part  of  tne  Pa"8n-  The  Pa"8n  a'so  includes  a 
St.  Andrew  portion  of  the  market  town  of  Pershore,  which  is  called  St. 
Pensham,  con-  Andrew's  Pershore,  and  the  hamlet  of  Pensham,  commonly 
taining  toge-  called  the  Pensham  part  of  the  parish  of  St.  Andrew, 
1300  acres,  which  two  places  are  separated  from  each  other  by  the 
Son  of^bout"  "Ver  ^VOl,,  kllt  nac*  been,  as  long  as  could  be  remembered, 
1000,  the  river  and  immemorially  before,  according  to  traditional  accounts, 
Utwnjrthom.  treated  and  reputed  as  one  parish  for  the  relief  of  the 
Pensham  has  poor.  The  St.  Audrew  portion  of  the  parish  contains  about 
and  collects  its        acre8>  and  i°  1831  had  a  population  of  about  964  per- 

own  church,    80ns .  the  hamlet  of  Pensham  contains  about  704  acres, 

highway, 

county,  and 

constable  rates.  It  has  no  church,  but  its  inhabitants  attend  the  mother  church  of  St. 
Andrew,  Pershore,  in  common  with  the  inhabitants  of  the  latter  place.  St.  Andrew  has 
two  overseers,  and  supplies  the  vicar's  churchwarden  ;  the  other  churchwarden  is 
elected  by  the  rate-payers  of  both  districts  out  of  the  inhabitants  of  Pensham.  Pen- 
sham has  also  one  overseer.  The  poor  rates  for  the  two  districts  are  separately  made 
nnd  collected,  but  when  collected  constitute  a  common  fund,  which  is  applied  indis- 
criminately to  the  relief  of  their  common  poor,  who  are  also  maintained  together  at  their 
common  workhouse  in  the  St.  Andrew  district. 

Held,  that  Pensham  was  not  a  separate  district  for  the  maintenance  of  the  poor,  that 
it  was  not  necessary  to  treat  it  as  such,  in  order  to  give  it  the  benefit  of  the  43  Eliz.  c  2, 
and  that,  therefore,  an  appointment  of  two  separate  overseers  for  it  was  bad. 
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and  a  population  of  about  1 18  persons.  There  is  no  chapel  1838. 
at  Pensham,  and  its  inhabitants  have  always  attended  the  ^  queeh 
parish  church  of  St.  Andrew,  the  pews  of  which  are  occu-  v. 
"pied  indiscriminately  by  the  inhabitants  of  either  place.  Worcester- 
Two  overseers  have  always  been  appointed  for  St.  Andrew  shire. 
Pershore,  and  one  only  for  Pensham,  until  six  or  seven  years 
back,  since  which  time  two  have  been  appointed  for  each 
place.    Two  churchwardens  have  always  been  appointed 
for  the  parish  of  St.  Andrew  (including  Pensham),  one  of 
whom  is  chosen  by  the  vicar,  and  is  commonly  called  the 
Vicar's  Churchwarden,  and  the  other  is  chosen  in  vestry  by 
the  rate-payers  of  both  districts,  but  out  of  the  inhabitants 
of  Pensham.    No  workhouse  is  known  to  have  existed  in 
the  Pensham  part  of  the  parish ;  its  poor  have  always  been 
placed  in  the  workhouse  of  St.  Andrew  indiscriminately 
with  the  poor  of  the  latter  place.    The  poor  rates  have 
always  been  made  and  collected  separately,  but,  when 
collected,  have  been  blended  together  in  one  account,  and 
the  expense  of  maintaining  the  poor  has  always  been  borne 
in  the  proportion  of  two-thirds  by  St.  Andrew,  and  of  one- 
third  by  Pensham,  such  proportion  being  supposed  to  coin- 
cide with  the  comparative  value  of  their  property  respec- 
tively.   The  affidavits  in  opposition  to  the  rule  stated,  that 
Pensham  had  its  own  collectors  of  the  poor,  church,  high- 
way, county,  and  constable  rates,  and  its  own  constable. 
Orders  of  removal  had  been  made  from  Pensham,  one  order 
of  removal  to  it,  but  it  did  not  appear  whether  it  had  been 
acted  upon.    An  order  of  justices  had  been  made  in  1828, 
upon  the  putative  father  of  a  bastard  child,  for  a  sum  of 
money  to  be  paid    to  the  churchwardens  and  overseers  of 
the  hamlet  of  Pensham."    Separate  jury  lists  and  lists  of 
county  voters  had  been  made  out  of  the  hamlet,  and  a 
separate  guardian  of  the  poor  chosen  for  it,  in  the  forma- 
tion of  the  Pershore  Union,  under  the  Poor  Law  Amend- 
ment Act. 


Sir  J.  Campbell  A.  O.  and  V.  Lee,  now  shewed  cause. 


CASES  IN  THE  QUEEN'g  BENCH, 
— If  the  appoiutment  of  two  overseers  for  Pensham  is  bad, 
there  may  be  an  appeal  against  it  to  the  sessions;  the  Court 
therefore  will  not  interfere  by  certiorari.  [Lord  Denman 
C.  J.  We  have  uo  doubt  about  the  propriety  of  issuing 
a  certiorari,  if  the  appointment  is  bad ;  Rex  v.  Standard 
Hill  (a).]  The  whole  parish  of  St.  Andrew  is  divided  into 
several  townships,  five  of  which  have  their  own  separate 
overseers ;  therefore  such  a  parish  cannot,  according  to 
Rex  v.  Sir  Watts  Hort<m(b),  have  the  benefit  of  the  43 
Eliz.  unless  the  remaining  townships  also  are  allowed  to 
appoint  separate  overseers.  Pensham  is  a  township  (c) ;  it 
has  its  own  overseer  and  constable,  and  collects  its  own 
rates.  Rex  v.  The  Justices  of  Salop  (d)  and  Rex  v.  Leigh{e) 
are  also  authorities,  in  confirmation  of  the  case  last  cited, 
that  a  place  circumstanced  like  Pensham  is  entitled  to  have 
separate  overseers,  according  to  the  provisions  of  13  &  14 
Car.  2,  c.  12,  s.  21. 

Sir  W.  IV.  Folleit,  TC^J.  Alexander,  and  Whiimore, 
contra. — The  authority  cKtfiex  v.  Sir  Watts  Horton(b) 
does  not  apply  to  the  circumstances  of  this  case.  In  that 
case  the  parish  could  not  reap  the  benefit  of  the  43  Eliz. 
on  account  of  its  extent  and  population ;  it  had  five  over* 
seers,  which  circumstance  of  itself  has  always  beeu  con- 
sidered to  afford  an  indication  that  a  parish  cannot  have  the 
benefit  of  the  statute,  and  all  the  townships  were  situated 
alike,  each  having  an  overseer  of  its  own.  Here  there  are 
five  distinct  chapelries,  which  have  also  maintained  their  own 
poor  separately,  probably  because  they  were  distinct  eccle- 
siastical divisions  at  the  passing  of  the  statute  of  Elizabeth; 
and  they  appear  to  have  had  separate  overseers  on  that  ac- 
count, as  in  Hilton  v.  Pawle(f)  and  Nichols  v.  Walker  (g), 

(a)  4  M.  &  S.  378.  Horton,  1  T.  R.  374. 

(6)  1  T.  R.  374.  (d)  3  B.  &  Ad.  910. 

(c)  Wherever  there  is  a  consta-        (e)  3  T.  R.  746. 
ble,  there  there  is  a  township,  per        (f)  Cro.  Car,  92. 
Bullcr  J.  in  Rex  v.  Sir  Watts       (*)  Ibid.  394. 
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and  not  by  virtue  of  the  13  &  14  Car.  2;  and  the  question  1838. 
is,  independently  of  those  chapelries,  whether,  as  between  ^^q^zv 
St.  Andrew  Pershore  and  Pensham,  which  may  together  n. 
be  taken  as  a  parish,  and  the  latter  of  which  is  not  a  distinct  ^q^J^^. 
ecclesiastical  district,  there  is  any  reason  for  their  separation.  shire. 
A  parish  cannot  legally  be  divided  for  the  maintenance  of 
the  poor,  unless  it  cannot  otherwise  have  the  benefit  of  the 
act  of  Elizabeth;  Bastock  v.  Ridgway(a)f  Rex  v.  Newell(b), 
Rex  v.  Uttoxeter  (c),  Peart  v.  Westgarth  (d).    In  Rex  v. 
The  Justices  of  Salop  (e),  the  parish  divided  was  of  great 
extent,  and  part  of  it  lay  in  one  county  and  part  in  another. 
There  is  no  difficulty  in  this  case  on  account  of  any  actual 
separation,  for  although  the  poor  rate  has  been  separately 
raised,  it  has  always  been  jointly  administered ;  and  even  if 
the  poor  of  the  two  districts  were  separately  maintained 
under  the  13  &  14  Car.  2,  c.  12,  s.  21,  they  may  recur  to 
the  general  provision  of  43  Eliz.  c.  2,  and  again  maintain 
their  poor  as  one  entire  parish;    Rex  v.  Palmer  and 
another  (/).  ^ 

u 

Lord  Den  man  C.J. — Upon  the  facts  disclosed  by  the 
affidavits  on  both  sides,  I  think  that  there  is  no  sufficient 
reason  why  Pensham  should  have  separate  overseers. 
There  are  five  distinct  portions  of  the  parish  having  no  con- 
nection with  the  residue,  which  has  two  names  for  separate 
districts,  St.  Andrew  Pershore  and  Peusham.  Pensham 
appears  for  a  length  of  time  to  have  had  one  overseer,  and 
to  have  collected  its  own  proportion  of  the  poor  rate,  but 
the  whole  rate,  for  both  districts,  goes  into  one  common 
fund,  and  has  always  been  applied  for  the  maintenance  of 
the  poor  of  either  district  indiscriminately.  That  is  not 
evidence  that  these  districts  constitute  townships  acting  in- 
dependently of  each  other,  but  rather  that  some  agreement 
has  been  entered  into  between  them  for  their  mutual  con- 

(a)  6  B.  &  C.  496  ;  S.  C.  9  D.  (d)  3  Bur.  1610. 

&  R.  585.  (e)  3  B.  &  Ad.  910. 

(6)  4  T.  R.  266.  (/)  8  East,  416. 
(c)  1  Doug.  346. 
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1838. 


The  Queen 
v. 

Justices  of 
Worcester- 
mire. 
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venieuce.  The  extent  of  these  districts  and  of  their  popu- 
lation certainly  affords  no  ground  for  saying,  that,  unless 
disunited,  they  cannot  have  the  benefit  of  the  statute  of 
Elizabeth.  The  argument  derived  from  the  authority  of 
Rex  v.  Sir  Watts  Horton  (a)  is  answered  by  the  cases  from 
Cro.  Car :  the  five  chapelries  were  probably  acting  as  dis- 
tinct parishes  when  the  statute  of  Elizabeth  passed,  and  the 
remainder  of  the  parish,  therefore,  may  be  considered  as  a 
parish  by  itself ;  and  in  this  point  of  view  there  is  no  pretence 
for  saying  that  it  ought  to  be  divided. 


Littledale  J. — The  five  chapelries  are  not  in  common 
parlance  part  of  the  parish,  though  they  may  be  so  for  some 
purposes,  and  were  probably  separated  from  it  long  before 
the  statute  of  Charles  2,  passed.  The  remainder  is  to  be 
considered  as  one  entire  parish,  of  about  1300  acres,  with  a 
population  of  about  1000.  Surely  such  a  parish,  without 
division,  can  well  maintain  its  poor.  It  seems  the  river  runs 
between  its  two  parts,  which  may  account  for  the  arrange- 
ment about  a  separate  collection  of  the  rate.  The  rate, 
however,  when  collected,  forms  a  joint  fund.  If  Penshatn 
were  already  separated  from  the  other  part  of  the  parish,  it 
might  not  be  necessary  to  reunite  it ;  but  I  do  not  think 
that  it  ever,  in  point  of  fact,  has  been  separated. 


Patteson  J.  concurred* 


Williams  J. — The  circumstance  of  Pensham  separately 
repairing  its  roads  is  by  no  means  decisive.  Parishes  in  the 
North  of  England  are  often  divided  for  the  purpose  of  re- 
pairing their  respective  roads.  The  joint  application  of  a 
common  fund,  composed  of  rates  payable  by  the  two  dis- 
tricts, does  any  thing  but  indicate  their  acting  as  separate 
parishes. 

Rule  absolute. 

(a)  l  T.  R.  374. 
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1838. 


The  Queen  v.  The  Manchester  and  Leeds  Railway 

Company.  Thursday, 
r    J  May  3Ut. 

Sire  pollock,  in  Easter  term  last,  obtained  a  rule  nisi       An  a®" 

r  ....  ....        .      .   T„  .  davit  for  a  cer- 

tor  a  certiorari,  to  bring  up  an  inquisition  taken  in  rebruary  tiorari,  to  re- 
last,  for  the  purpose  of  assessing  the  sum  of  money  to  be  ™t^^  ^ken "o 
paid  to  Henry  Taylor,  and  certain  other  persons  therein  assess  corn- 
named,  for  the  purchase  of  certain  lands,  taken  by  the  Com-  $1™**™^ 
pany  under  the  act  of  parliament  passed  for  making  a  rail-  act,  should  set 
way  from  Manchester  to  Leeds.    Various  objections  were  copy  onhe' 

made  to  the  inquisition.    The  affidavit  of  Mr.  Taylor  (on  inquisition,  or 
...  .  ...      account  for 

which,  among  others,  the  rule  was  obtained),  after  reciting  the  omission. 

that  the  act  gave  the  Company  power  to  take  lands  men-  ^^f^vic 

tioned  in  a  schedule  to  the  act,  and  also  any  other  lands,  should  also 

not  in  the  schedule,  if  they  had  been  omitted  by  mistake,  ou^pan^uTar 

and  that  the  Company,  notwithstanding  his  protest,  issued  facts, sufficient 
,   .  .      .  _  _  .  to  raise  a  ques- 

tneir  warrant  to  the  sheriff  of  Lancaster,  to  hold  an  inqui-  tjou  0f  jaw 

sition  for  the  purpose  of  assessing  compensation  to  the  and  a  Prc"  _ 
*      .  .  .  sumption  of 

deponent  for  certain  lands  of  his,  which  were  required  by  error  in  the 

the  Company,  proceeded  as  follows:  "That  notwithstand-  ^ffi^ 

ing  the  said  protest  to  the  Company  and  to  the  said  sheriff,  therefore, 

the  jury,  so  summoned  as  aforesaid,  was  impanelled  and  reciting  that 

sworn,  and  the  inquisition  was  taken,  and  that  such  jury  did  the  inquisition 

stated  certain 

find,  assess,  and  give  their  verdict  for  the  sum  of  17,000/.,  ian(js  were 

to  be  paid  bv  the  said  Manchester  and  Leeds  Railway  authorized  to 

r  *  be  taken  under 

Company,  for  the  purchase  of  the  premises  hereinbefore  the  act,  added 

described ;  all  and  singular  which  said  premises  are  in  such  ^"^ch^depo- 

inquisition  stated  to  be  particularized  in  the  said  warrant,  nent  asserts  is 

and  to  be  by  the  said  act  of  parliament  authorized  to  be  ^insufficient. 

taken  by  the  said  Company  for  the  purposes  in  the  said  act     3;  Tne  fol- 

•  »/*       lowing  words 

mentioned,  but  which  this  deponent  asserts  ts  not  the  Jact;  m  an  affidavit, 

thereupon  the  said  sheriff  did  pronounce  and  give  judgment  ^"^J^ 

for  such  purchase  money  so  assessed,  &c.    And  deponent  objects"  that 

further  objects,  that  the  said  inquisition  does  not  set  forth  ^Lw^an° 

are  bad,  as 
not  amounting  to  a  categorical  allegation. 
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1838.      or  contain,  either  in  form  or  in  substance,  the  notice  com- 

v^^,/  monly  called  the  notice  to  treat,  required  by  the  said  act  to 
The  Queen    ,      .      „  Q 

Vt         be  given,  &c.  etc.  (a). 

Manchester 
and  Leebs 

Railway  Cresswell,  Sir  W.  W.  Follett,  and  Tomlimon,  shewed 
Company.  cause>  anc^  after  speaking  to  the  validity  of  the  inquisition 
on  the  merits,  contended  that  the  rule  must  be  discharged, 
as  it  had  not  been  drawn  up  on  reading  the  inquisition,  so 
as  to  give  the  Court  an  opportunity  of  seeing  whether  the 
property  mentioned  in  the  inquisition  corresponded  with 
the  property  mentioned  in  the  schedule  of  the  act.  They 
also  contended  that  the  phrase  in  the  affidavit,  "  objects 
that  the  said  inquisition  does  not  set  forth,  &c."  was  not 
equivalent  to  an  allegation  on  oath  to  the  same  effect. 

Sir  jF.  Pollock  and  Sir  G.  Lewin,  contdL  It  is  not  neces- 
sary that  the  Court  should  inspect  the  inquisition  in  the 
first  instance,  as  the  immediate  object  of  this  rule  is  not  to 
quash  it,  but  simply  to  bring  it  before  the  Court,  in  order 
that  they  may  see  whether  it  is  not  defective.  For  this 
object  sufficient  foundation  is  laid  by  Mr.  Taylor's  affidavit. 
The  act  is  a  public  act,  and  the  schedule  limits  the  powers 
of  the  Company,  which  appear  from  the  affidavit  to  have 
been  exceeded.  The  affidavit  stating  that  the  deponent 
"  objects"  that  the  inquisition  does  not  contain  the  notice, 
necessarily  involves  a  substantive  allegation  to  the  same 
effect — the  deponent  objects  on  oath  to  this,  to  wit,  that 
the  inquisition  does  not  contain  a  notice. 

Lord  Denman  C.  J. — No  doubt  a  certiorari  should 
issue  in  this  case,  if  it  appeared  that  the  Company  had  taken 
any  thing  from  the  applicant  which  ought  not,  under  the 
powers  of  the  act,  to  have  been  dealt  with  as  the  subject  of  an 
inquisition.  But  to  make  this  appear,  the  inquisition  should 
have  been  set  out  on  affidavit,  or,  if  a  copy  of  it  could  not 

(a)  Other  affidavits  were  used  on  moving  for  the  rule,  but  are  not 
material  to  this  case. 
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be  obtained,  the  applicant  for  this  rule  should  have  stated  1838. 


his  positive  belief  that  the  inquisition  contained  some  parti-  j^q^, 
cular  thing  unauthorized  by  the  act.  That  course  has  not  v. 
been  adopted  in  this  instance,  by  his  stating  that  he  u  ob-  ^J^**! 
jects"  that  the  inquisition  does  not  contain  the  requisite  Railway 
notice  to  treat.  If  the  objection  itself  be  good,  it  is  not  Company 
presented  to  us  properly;  it  amounts  to  no  more  than  say- 
ing that  the  objection  is  a  bon&  fide  objection.  It  should 
also  have  been  stated  distinctly,  that  the  lands  taken  were 
not  authorized  to  be  taken  by  the  act;  it  is  not  enough  that 
they  may  not  have  been  inserted  in  the  schedule,  for  lands 
omitted  thereout  by  mistake  may  also  be  taken.  The 
inquisition,  according  to  the  recital  in  the  affidavit,  states 
that  the  lands  were  authorized  to  be  taken;  the  affidavit 
says  simply  that  this  is  not  the  fact,  without  saying  how  it 
is  not  the  fact,  or  saying  affirmatively  what  the  fact  is,  and 
setting  out  the  evidence  on  which  the  deponent  arrives  at 
his  conclusion.  On  the  whole,  I  consider  the  affidavit 
defective;  and  even  if  it  disclosed  a  primi  facie  case,  that 
would,  on  the  general  rules  of  evidence,  be  unsatisfactory, 
as  it  has  not  accounted  for  not  making  a  complete  case* 
I  entirely  disclaim  the  doctrine  that  it  would  be  proper  for 
us  to  issue  the  certiorari  in  the  first  instance,  and  to  inquire 
afterwards  whether  the  inquisition  were  defective ;  it  ought 
to  be  distinctly  impeached  in  the  outset  as  labouring  under 
some  defect,  although  we  need  not  pledge  ourselves  that 
such  defect  is  fatal,  which  would  be  matter  for  future  con- 
sideration. Here,  no  matter  of  fact  is  distinctly  sworn  to, 
from  which  a  question  of  law  may  arise,  and  this  rule  must 
be  discharged. 

Littledale  J.  concurred. 

Patteson  J. — With  regard  to  the  word  u  object,"  it  was 
contended  that  it  is  used  in  the  affidavit  to  signify  that 
deponent  swears  to  the  matter  of  fact  on  which  his  objec- 
tion is  founded.   If  that  be  the  meaning,  why  did  not  he 
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1838.  use  the  ordinary  form  ?    If  it  means  any  thing  else,  it  will 

not  do.    I  will  never  encourage  the  employment  in  affida- 

The  Queen  .                             .           6                      *  ,, 

v.  vits  of  any  but  the  plain  and  common  forms  of  allegation. 

^ndCLEED3R  re8Pect  t0  tne  Pnra8e,  "  which  deponent  asserts  is  not 

Railway  the  fact/'  I  agree  that  he  ought  to  have  explained  how  it 

Company.  ^  mt  ^  ^ 


Williams  J. — A  strong  presumption  should  be  raised 
of  some  error  in  the  inquisition  to  warrant  the  certiorari,  and 
the  affidavit  should  have  set  out  the  inquisition,  or  given 
some  reason  for  uot  doing  so.  A  different  course  is  allowed 
in  removing  convictions  into  this  Court,  for  they  are  not 
formally  drawn  up  at  the  time  of  couviction,  and  often  not 
until  after  the  certiorari  has  issued,  so  that  the  writ  never 
could  be  allowed  at  all,  if  we  required  a  copy  of  them  as  a 
preliminary.  But  in  this  case  the  inquisition  is  in  a  com- 
plete form,  and  the  contents  of  it  should  have  been  brought 
before  us. 

Rule  discharged. 


Friday, 
June  1st. 

Where  a  writ 
of  capias  ad 
respondendum 
has  been 
set  aside  for 
irregularity, 
the  attorney  ' 
who  sued  it 
out  is  liable 
in  trespass. 


CODRINGTON  V.  LLOYD. 

Trespass  and  false  imprisonment,  on  the  6th  July,  1835. 
Pleas:  1,  not  guilty;  2,  that  before  and  at  the  time  when 
&c,  the  defendant  was  and  is  an  attorney  of  &c.,  and  that 
the  plaintiff  being  indebted  to  one  F.  Paipleif  in  1 12/.,  the 
said  F.  P.  retained  the  defendant  to  sue  out  a  certain  writ, 
called  a  capias,  against  the  plaintiff ;  whereupon  the  defend- 
ant, on  the  27th  June,  1835,  sued  out  a  writ  of  capias,  di* 
rected  to  the  sheriff  of  Kent,  and  averred  the  caption  of  the 
plaintiff  by  the  sheriff  under  this  writ,  on  the  27th  June. 
The  replication  newly  assigned  a  trespass  &c.  on  another 
and  different  occasion,  to  wit,  on  the  Gth  July,  1835. 
The  plea  to  the  new  assignment  was  in  substance  as  foU 
lows:  that  before  and  at  the  said  time  when  &c,  the  de- 
fendant was  an  attorney  of  8cc,  and  that  the  plaintiff  was 
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indebted  to  F.  Paipleif  in  112/.,  and  that  the  said  F.  P., 
for  the  recovery  of  his  said  debt,  retained  the  defendant, 
so  being  such  attorney  as  aforesaid,  to  sue  out  a  certain 
writ,  called  an  alias  capias,  against  the  plaintiff,  at  the  suit 
of  F.  P.,  whereupon  the  defendaut,  before  &c,  to  wit,  on 
the  30th  June,  J  835,  as  the  attorney  for  the  said  F.  P., 
and  by  virtue  of  his  retainer  in  that  behalf,  and  in  the  dis- 
charge of  his  duty  as  such  attorney  for  the  said  F.  P.,  and 
by  his  command,  sued  out  an  alias  writ  of  capias  against 
the  plaintiff,  at  the  suit  of  the  said  F.  P.,  directed  to  the 
sheriff  of  Hampshire,  and  then  averred  a  caption  of  the 
defendant  by  the  sheriff  of  Hants,  under  the  said  writ  of 
alias  capias,  on  the  6th  of  July,  qua  est  eadem,  &c. 

The  replication  stated  that  the  said  writ  of  capias,  dated 
30th  June,  in  the  third  plea  meutioned,  under  and  by  virtue 
of  which  the  defendant  attempts  to  justify  &c,  was  on  the 
day  and  year  last  aforesaid  irregularly  sued  and  prosecuted 
out  of  the  said  Court  of  &c.  And  the  plaintiff  says,  that 
afterwards,  to  wit,  on  the  13th  July,  1835,  by  a  certain 
order  then  made  by  the  Right  Honourable  Sir  James  Parke, 
Knight,  one  of  8tc,  bearing  date  &c,  and  which  said  order 
was  afterwards  duly  made  a  rule  of  Court,  it  was  ordered 
that  the  said  writ  of  capias  should  be  set  aside  for  irregu- 
larity. Verification. 

General  demurrer  and  joinder. 

The  points  stated  for  argument  in  the  margin  of  the 
paper  books  were  in  substance  as  follows:  that  a  party 
bona  fide  concerned  in  the  execution  of  a  writ,  not  being 
the  plaintiff  in  the  cause,  may  justify  under  such  writ, 
though  it  be  afterwards  set  aside  for  irregularity;  and  that 
an  attorney  acting  bona  fide  under  the  instructions  of  his 
client,  is  not  liable  iu  trespass,  although  the  writ  which  he 
has  sued  out  be  afterwards  set  aside  for  irregularity. 

James,  in  support  of  the  demurrer.  This  is  an  attempt 
to  make  an  attorney  liable  in  trespass,  because  in  his  cha- 
racter of  attorney  he  had  sued  out  a  writ  of  capias  which 
was  afterwards  set  aside  for  irregularity.  It  is  not  attempted 
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to  be  alleged  that  the  writ  was  void,  and  there  only  appears 
on  the  record  a  mere  non-compliance  with  the  practice  of 
the  Court.  [Patteson  J.  As  far  as  a  plea  of  the  practice 
of  the  Court  goes,  it  was  expressly  held  in  Elliot 
Lane  (a),  that  it  cannot  be  pleaded.  Here,  it  appears  that 
the  writ  was  set  aside,  which  may  make  a  difference.]  The 
only  cases  in  which  it  has  been  held  that  an  attorney  is 
liable  in  trespass,  are  Barker  v.  Braham(fi)  and  Bates  v. 
Pilling  (c),  but  in  both  those  cases  the  writ  was  void  ab 
initio,  and  not  voidable,  as  here.  There  is  no  allegation 
whatever  on  the  record  to  shew  that  the  defendant  was  in 
fault,  and  it  is  evident,  that  if  the  plaintiff  had  not  come 
within  four  days  to  set  aside  the  writ,  the  writ  would  have 
been  good ;  then  how  can  the  defendant  be  a  trespasser  for 
suing  it  out?  At  all  events  the  attorney  cannot  be  liable, 
whatever  the  party  to  the  action  may  be. 

Kinglake,  contriL  No  such  distinction  exists  as  is  con- 
tended for,  between  a  writ  void  and  voidable.  The  only 
distinction  to  be  found  in  cases  of  this  nature,  is  in  favour 
of  officers  who  execute  the  writ,  and  who,  it  is  held,  may 
justify  under  an  irregular  writ,  although  the  parties,  i.  e.  the 
attorney  and  his  client,  who  sue  it  out,  cannot.  In  Philip* 
v.  Biron  (rf),  the  reason  of  this  is  pointed  out,  viz.  that  an 
irregularity  is  in  the  privity  of  the  plaintiff  or  his  attorney, 
and  therefore  they  are  liable  in  trespass,  for  which  Turner 
v.  Felgate(e)  is  cited.  In  Parsons  v.  Lloyd  (f)  the  same 
law  is  laid  down,  and  the  distinction  pointed  out  is  re- 
cognized in  favour  of  officers  only.  It  is  true  that  in 
Rex  v.  Harrison  (g),  an  action  of  trespass,  in  which 
there  was  a  plea  of  justification  under  a  writ  of  ca.  sa., 
Lord  Ellenborough  C.  J.  threw  out  an  observation,  "  there 

(a)  1  Wils.  334.  See  also  Cherry  (e)  T.  Raym.  73;  S.  C.  2  Sid. 
v.  Powell,  1  D.&R.  50.  125. 

(b)  3  WiU.  368.  (/)  2  W.  Bl.  845 ;  S.  C.  3  Wils. 

(c)  6  B.  &  C.  38  ;  &  C.  9  D.  341. 

&  a.  44.  (g)  15  East,  612. 

(rf)  1  Str.  509. 
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might  be  some  doubt,  even  if  we  were  to  consider  the  writ 
as  having  been  quashed  in  to  to,  whether  the  party  who 
acted  at  the  time  under  existing  process,  though  irregular  for 
its  excess,  could  be  exposed  to  be  sued  as  a  trespasser, 
because  the  Court  afterwards  quashed  it."  The  reporter, 
however,  has  appended  a  note  to  that  remark,  in  which  the 
cases  are  collected,  and  which  clearly  prove,  that  where  a 
writ  has  been  set  aside  for  irregularity,  the  parties  issuing 
it  out  may  be  sued  in  trespass.  The  practice  of  the  Court 
also  shews  that  trespass  is  maintainable,  for  in  setting  aside 
a  writ  for  irregularity,  the  Court  always  impose  as  a  term 
that  no  actiou  shall  be  brought.  As  to  any  distinction  be- 
tween an  attorney  and  his  client,  the  cases  cited  shew  that 
there  is  none,  and  if  any,  it  would  be  against  the  attorney. 
In  Loton  v.  Devereuj  (a),  where  the  attorney  alone  was 
sued  in  trespass,  the  point  was  not  even  raised. 

James,  in  reply.  A  broad  distinction  exists  between  an 
attorney  and  his  client  in  these  cases.  An  attorney  acts 
ministerially,  and  as  an  officer  of  the  Court,  in  suing  out  a 
writ;  he  therefore  falls  within  the  distinction  taken  in  all  the 
cases  in  favour  of  officers.  To  make  an  attorney  liable  at 
all,  negligence  should  be  shewn,  but  then  the  action  should 
be  brought  in  case.  The  consequences  are  serious,  if  an 
attorney  should  be  held  liable  in  trespass  for  the  slightest 
misprision  of  his  clerk  in  suing  out  a  writ.  In  Noel  v. 
Isaac  (b)  it  was  distinctly  held,  that  trespass  is  not  maintain- 
able for  taking  an  attorney  on  a  capias  ad  respondendum, 
notwithstanding  his  privilege,  but  that  the  action  must  be 
case  if  it  lie  at  all.  There  was  no  plea  of  justification  in 
Bates  v.  Pilling  (c)  or  Barker  v.  Braham  (d) ;  the  exception 
claimed  for  an  attorney  therefore  could  not  be  discussed 
there. 

Lord  Denman  C.  J. — The  plaintiff  has  been  arrested 

(a)  3B.&Ad.S4S.  (c)  6B.&C.  38;  &C.9D.& 

(6)  1C.M.&R.753.  R.44. 

(d)  dWils.368. 
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upon  a  writ  which  has  been  set  aside  for  irregularity,  ike 
^  case  therefore  stands,  so  far  as  respects  the  defendant,  as  if 

v.  he  had  been  arrested  without  any  writ  at  all.  The  only 
Lloyd.  question  is,  whether  in  such  a  case  there  is  any  distinction 
between  the  party  who  ordered  the  writ  to  be  sued  out, 
and  the  attorney  who  issued  it.  In  Bates  v.  Pilling  (a), 
where  the  writ  was  irregular,  the  attorney  was  held  liable 
in  trespass,  and  in  Barker  v.  Braham  (b)9  the  liability  of  an 
attorney  was  discussed  at  great  length.  We  do  not  find 
that  any  doubt  has  ever  been  entertained  as  to  the  liability 
of  an  attorney  in  such  a  case;  and  indeed  where  a  writ  is 
set  aside  for  irregularity,  he  is  the  party  who  ought  to 
be  especially  liable. 

Littledale  J. — An  attorney  cannot  be  considered  a 
ministerial  officer  in  the  sense  contended  for.  The  servants 
of  the  sheriff,  who  execute  a  writ,  cannot  know  the  exist- 
ence of  any  irregularity  that  may  have  occurred;  but  this  is 
or  ought  to  be  known  to  the  attorney  who  has  been  the 
party  to  issue  out  the  writ.  In  Barker  v.  Braham  (6),  and 
Bates  v.  Pilling  (a),  where  the  attorney  was  sued  in  tres- 
pass, as  well  as  his  principal,  it  is  true  that  there  was  only 
the  plea  of  not  guilty,  but  the  question  of  the  attorney's 
liability  was  very  fully  discussed,  and  it  is  clear  from  those 
cases,  and  upon  principle,  that  no  exceptiou  exists  iu  his 
favour. 


Patteson  J. — Mr.  James's  argument  goes  too  far,  for  it 
would  shew  that  no  action  would  lie  even  against  the  prin- 
cipal, for  I  see  no  distinction  between  the  attorney  and 
his  client.  If  such  an  action  were  brought  against  him,  he 
could  not  justify  under  the  writ,  because  it  had  been  set 
aside,  so  neither  can  the  attorney.  If  this  had  beeu  a  case 
in  which  the  proceedings  were  void  ab  initio,  but  in  which 
the  attorney  had  acted  according  to  his  retainer,  and  within 
the  line  of  his  duty,  there  might  be  some  ground  for  the 

(a)  6  B.  &  C.  38;  S.  C.  9  D.  &  R.  44.  (6)  3  Wils.  368. 
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argument  in  bis  favour,  and  be  might  have  been  brought  1838. 
within  a  case  in  Espinassefa),  I  think:  but  in  the  case  of  _ 

...  .  t      •      i  CODRINGTON 

an  irregularity,  which  is  his  own  or  his  clerk's  act,  he  is  the  v. 
person  immediately  liable.  Llotd. 

Williams  J. — The  argument  for  the  defendant  seems 
addressed  to  the  form  of  action  only.  But  the  writ  here 
being  irregular,  the  arrest  was  illegal,  and  the  defendant 
was  the  immediate  party  by  whom  that  was  effected. 

Judgment  for  the  plaintiff. 

(a)  Probably  Sedley  v.  Sutherland,  3  Esp.  202. 


Swan  v.  Phillips.  Friday, 
^  June  If/.' 

C^ASE.    The  declaration  stated  that  the  defendant  here-  A  representa- 

tofore,  to  wit,  on  the  1st  of  April,  1834,  the  defendant  then  f^^uhaf6" 

being  an  attorney  and  solicitor,  applied  to  the  plaintiff  to  money  might 

lend  to  one  W.  J.  Jellicorse  the  sum  of  300/.  at  5/.  per  to  "/jS?/^ 

cent,  per  annum.    And  the  defendant  then  contriving  &c.  cause  the  title- 

,  , .      ,    i      ,  •  ,      .   ,        i       t       i  •  deeds  to  an 

to  defraud  the  plaintiff,  and  to  induce  her,  the  plaintiff,  to  estate,  which 

lend  to  the  said  Jellicorse  the  said  sum  of  300/.  upon  in-     B- had  just 

r  bought, were  in 

terest  as  aforesaid,  and  to  take  no  further  security  from  the  defendant's 

said  Jellicorse  for  the  repayment  to  her,  the  plaintiff,  of  the  {>ha^othbgnd 

said  sum,  with  such  interest  thereon  as  aforesaid,  than  the  could  be  done 

promissory  note  of  the  said  Jellicorse  for  the  said  sum  &c,  knowledge  of 

he  the  defendant  then  falsely  and  deceitfully  represented  to  the  defendant, 
.  ...  and  that  plain- 

the  plaintiff,  that  she,  the  plaintiff,  might  safely  lend  to  the  tiff  would  be 

said  Jellicorse  the  said  sum  of  300/.,  and  take  no  further  ~fc1in  ™kinS 

'  a  the  loan,  is  a 

security  for  the  repayment  thereof,  with  such  interest  as  representation 
aforesaid,  than  such  promissory  note  as  aforesaid,  because  0f^.£.  withiu 

the  title-deeds  to  a  certain  estate,  which  he  the  defendant  the  9  Geo.  4, 

c.  14  s.  0. 

then  asserted  and  represented  that  the  said  Jellicorse  had   '    '  '  ' 
just  bought,  were  in  the  possession  of  him  the  defendant, 
and  that  nothing  could  be  done  without  the  knowledge  of 

VOL*  III.  C  G 
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1838.  the  defendant,  and  the  plaintiff  would  be  perfectly  safe  in 
making  such  loan  to  the  said  JeUicorse  upon  the  terms 
v.  aforesaid.  By  means  of  which  said  false  representations 
.  Phillips.  tne  defen(jant  mj  lnen  fraudulently  and  deceitfully  induce, 
persuade,  and  encourage  the  plaintiff  to  lend  and  advance 
to  the  said  JeUicorse  the  said  sum  of  500/.  upon  interest,  at 
the  rate  aforesaid,  and  to  take  no  further  security  from  the 
said  JeUicorse  for  the  repayment  to  her,  the  plaintiff,  of  the 
said  sum  of  300/.,  with  such  interest  thereon  as  aforesaid, 
than  the  promissory  note  of  the  said  W.  J.  JeUicorse  for  the 
sum  of  300/.,  with  such  interest  as  aforesaid.  The  declara- 
tion then  averred,  that  the  plaintiff  confiding  &c.  in  the  said 
representation,  did  lend  the  said  W.  J.  JeUicorse  300/.  upon 
his  promissory  note ;  that  at  the  time  of  the  said  represen- 
tations she  could  not  safely  lend  as  aforesaid,  without  taking 
further  security  than  such  promissory  note,  and  that  the 
said  title-deeds  were  not  at  the  time  of  the  said  representa- 
tion in  the  hands  of  the  defendant,  all  which  &c.  the  de- 
fendant well  knew ;  that  the  loan  had  not  been  repaid,  and 
that  JeUicorse  had  since  been  adjudged  a  bankrupt. 

2nd  Plea : — That  the  said  representations  related  to  the 
ability  of  the  said  JeUicorse,  to  wit,  his  ability  to  repay  the 
said  sum  of  money  in  the  declaration  mentioned  to  have  been 
lent  by  the  plaintiff  to  JeUicorse ;  and  that  the  said  repre- 
sentations were  not,  nor  was  any  part  thereof,  ever  made  in 
writing  signed  by  the  defendant.  Verification. 

General  demurrer  and  joinder. 

The  marginal  note  stated,  that  the  matter  of  law  intended 
to  be  argued  was,  that  the  second  plea  afforded  no  answer 
to  the  action,  inasmuch  as  the  said  representations  related 
to  the  possession  of  the  deeds  in  the  declaration  mentioned, 
and  not  to  the  ability  of  JeUicorse,  within  the  meaning  of 
9  Geo.  4,  c.  14,  8.  6,  upon  which  that  plea  is  founded,  and 
consequently  that  such  representations  need  not  have  been 
made  in  writing. 


R.  V.  Richards  in  support  of  the  demurrer. — The  9 
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Geo.  4,  c.  14,  8.  6,  enacts,  "  that  no  action  shall  be  main- 
tained, whereby  to  charge  any  person,  upon  or  by  reason  of 
any  representation  or  assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct,  credit,  ability,  trade 
or  dealings  of  any  other  person,  to  the  intent  or  purpose 
that  such  other  person  may  obtain  credit,  money,  or  goods 
upou,  unless  such  representation  or  assurance  be  made  in 
writing,  signed  by  the  party  to  be  charged  therewith,"  The 
question  is,  whether  it  was  necessary  that  the  defendant's 
representation  should  have  been  in  writing,  under  this  sec- 
tion, in  order  to  make  him  chargeable.  The  representation 
contemplated  by  the  statute  relates  to  the  ability  or  credit 
of  the  person  spoken  of ;  but  this  representation,  that  the 
plaintiff  might  safely  lend,  because  the  title-deeds  of  an 
estate  purchased  by  Jellicorse  were  in  the  defendant's 
hands,  and  that  nothing  could  be  done  with  them  without 
the  defendant's  knowledge,  seems  to  relate  rather  to  the  de- 
fendant himself  than  to  Jellicorse.  But  assuming  it  to 
apply  to  Jellicorse,  it  rather  represents  his  want  of  ability 
than  otherwise,  for  it  states  that  he  had  not  possession  of 
his  own  title-deeds.  It  cannot  be  held,  when  inquiry  is 
made  relative  to  a  person  who  is  negotiating  a  loan,  that 
every  representation  concerning  him  must  necessarily  relate 
to  his  personal  ability  to  pay.  Suppose  the  defendant  had 
fraudulently  represented  that  Jellicorse  was  in  London, 
whereas  he  was  in  Cornwall,  the  plaintiff  might  choose 
rather  to  lend  to  a  person  in  London  than  in  Cornwall,  and 
the  defendant  might  be  liable  to  an  action  for  his  deceit; 
but  it  cannot  be  contended  that  such  a  representation 
would  relate  to  the  ability  &c.  of  Jellicorse  within  the 
statute.  The  recent  case  in  this  Court  of  Haslock  \.  jfipr- 
gusson  (a),  may  be  passed  by,  because  there  the  representa- 
tion distinctly  related  to  the  ability  of  the  person  spoken  of. 
In  Lyde  v.  Barnard  (b),  the  representation  that  Lord  Ed- 
ward Thynne'a  interest  in  a  certain  fund  was  only  charged 
with  three  annuities,  had  a  much  more  obvious  connection 


(a)  2N.&P.  269.  (b)  1M.&W.  101. 
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with  the  statute  than  the  present  case.  There,  however, 
the  Court  were  equally  divided ;  Aldenon  B.  observing  that 
a  class  of  cases,  commencing  with  Pasley  v.  Freeman  (a), 
had  virtually  repealed  the  Statute  of  Frauds,  which  required 
a  guarantee  to  be  in  writing,  by  substituting  actions  for 
false  representation  for  actions  on  a  guarantee,  and  that  the 
object  of  Lord  Teuterderia  Act  was  to  place  them  both  on 
the  same  footing.  "  The  two  cases,"  he  says,  "  are,  I  think, 
identical  in  principle ;  for  a  guarantee  increases  the  ability 
of  the  third  person  who  is  about  to  be  trusted,  by  adding  to 
the  value  of  his  personal  responsibility  that  of  the  person 
making  the  guarantee."  He  then  adds,  "  I  think,  therefore, 
that  we  should  take  this  as  the  key  to  the  true  construction 
of  Lord  Tenterderia  Act,  and  if  we  do  so,  it  seems  to  follow 
from  it,  that  a  representation  to  be  within  the  act,  mast  be 
one  by  which  the  value  of  the  personal  responsibility  of  the 
third  person  is  increased  in  the  judgment  of  the  individual, 
from  whom  he  is  about  to  obtain  credit,  money,  or  goods." 
Tried  by  the  test  suggested,  can  it  be  said  that  the  repre- 
sentation, as  to  the  custody  of  Jellicorse'a  deeds,  related  to 
his  personal  responsibility  ?  [  Wigkttnatu  The  plaintiff 
relies  on  the  words  "  that  the  plaintiff  might  safely  lend," 
without  the  reason  afterwards  given.]  It  is  all  oue  state- 
ment, and  must  be  taken  together :  and  the  plea  may  be 
considered,  perhaps,  as  too  large,  for  it  says,  in  effect,  that 
the  whole  statement  related  to  Jellicorse's  ability,  and  should 
have  beeu  in  writiug.  The  real  representation  is,  "  you 
may  trust,  because  I  have  certain  deeds  in  my  possession  ;" 
the  declaration  might,  perhaps,  have  beeu  specially  de- 
murred to,  as  alleging  mere  evidence. 

]\lghimanf  contra. —  If  the  representation  had  been 
merely  that  Jellicorse  might  safely  be  trusted,  it  seems  ad- 
mitted that  it  would  have  related  to  his  ability.  Is  the 
meaning  then  altered,  because  the  subsequent  reason  as- 
signed for  his  ability  may  be  a  bad  one  ?  In  Lifde  v.  Bar- 
nard (b)9  nothing  at  all  was  said  about  Lord  £.  Thymus 

(*)  3  T.  R.  51.  (b)  1M.&W.  101. 
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ability ;  the  representation  was  simply  as  to  the  state  of  a  1838. 
particular  fund.  The  plaintiff  there  was  not  told,  "  you 
may  safely  lend  to  Lord  JE.  Thynne,  because  the  fund  is 
charged  only  to  this  extent ;"  and  Parke  B.  remarks  in  his 
judgment,  that  the  question  to  the  defendant,  and  his  an- 
swer to  it,  related  to  the  fund  only.  Here  the  representa- 
tion directly  relates  to  Jellicorse9*  u  dealings "  also,  namely, 
that  he  had  bought  an  estate ;  this  again  distinguishes  the 
present  case  from  l.yde  v.  Barnard  {a).  The  defendant 
states,  in  fact,  not  only  that  Jellicorse  is  of  ability,  but  par- 
ticularises  what  his  ability  consists  of. 

U.  V.  Richards  in  reply.  The  former  part  of  the  repre- 
sentation cannot  be  separated  from  the  rest,  it  all  hinges  on 
the  reason  given ;  the  defendant  says,  that  he  has  the  con- 
trol of  the  title-deeds,  and  therefore  that  the  plaintiff  may 
safely  lend.  Suppose  the  action  to  have  gone  to  trial,  would 
it  not  be  for  the  jury  to  say  whether  the  money  had  not 
been  advanced  on  that  part  of  the  representation,  which 
need  uot  have  been  in  writing?  Some  stress  has  been 
laid  on  the  word  "  dealings ;"  but  it  is  only  enumerated  in 
the  statute  as  one  of  those  matters  helping  to  constitute 
personal  ability,  to  representations  concerning  which  alone 
the  statute  is  directed. 


Lord  Denman  C.  J. — (After  reading  the  words  of  the 
representation.)  If  the  meaning  of  those  words  be,  that  the 
plaintiff  might  safely  lend,  because  the  defendant,  being  in 
possession  of  the  title-deeds,  would  be  cognisant  of  any  at- 
tempt on  the  part  of  Jellicorse  to  deal  with  the  estate,  then, 
I  think,  the  representation  does  not  relate  to  Jellicorse' s 
ability,  and  that  it  is  actionable,  although  not  in  writing. 
But  I  am  of  opinion  that  the  meaning  is  more  extensive ; 
that  the  representation  is,  that  Jellicorse  is  a  responsible 
person,  possessed  of  certain  property,  which  cannot  be  in- 
cumbered without  the  defendant's  knowledge;  that  it  relates 


(a)  1  M.  &  W.  101. 
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to  J e  Hi  corse  8  pecuniary  ability,  and  mentions  that  ability  as 
one  reason  why  he  might  be  safely  trusted. 

Little  dale  J. — I  understand  the  representation  in  this 
way : — the  defendant,  an  attorney,  comes  to  the  plaintiff, 
and  in  order  to  induce  him  to  lend  JeUicorse  money  on  his 
promissory  note,  says,  "  I  have  the  title-deeds  to  an  estate 
which  he  has  lately  purchased,  and  therefore  you  may  safely 
lend  to  him/*  This  must  be  taken  as  an  entire  representa- 
tion, and  is  just  what  may  be  supposed  would  be  given  as 
an  answer  to  any  inquiry  about  Jellicorse9*  ability ;  the  sub- 
stantial reason  given  to  prevail  on  the  plaintiff  is,  that  the 
defendant  knows  Jellicorse  to  be  possessed  of  an  estate. 

Patteson  J. — The  only  doubt  raised  in  my  mind  is  by 
the  words,  "  nothing  can  be  done  without  my  knowledge." 
If  the  representation  had  not  gone  farther  than  the  words 
"  because  deeds  are  in  my  possession,"  I  should  take  it  to 
apply  distinctly  to  Jellicorse's  ability,  and  to  be  nothing 
more  than  a  reason  assigned  for  the  knowledge  professed 
of  such  ability.    But  the  representation  proceeds  in  these 
words,  "  nothing  can  be  done  without  my  knowledge."  At 
first,  I  thought  this  might  mean  that  the  plaintiff  should 
have  the  benefit  of  defendant's  custody  and  control  over  the 
deeds  ;  and  if  that  be  the  meaning,  it  would  be  open  to  Mr. 
Richards'  argument,  that  the  representation  is  confined  to 
the  defendant's  own  acts.  But  this,  it  appears  to  me  on  con- 
sideration, would  be  a  strange  meaning  to  put  on  the  whole 
representation  taken  together.  I  understand  the  representa- 
tion to  be, "  you  may  safely  lend,  I  know  that  he  has  property, 
the  title-deeds  are  in  my  possession,  and  he  cannot  deal  with 
them  without  my  knowledge,"  and  that  this  relates  to  Jelii- 
corses  ability  within  the  statute. 

Williams  J. — We  ought  to  look  at  this  representation 
in  the  same  light  in  which  it  would  be  ordinarily  under- 
stood.  The  representation,  among  other  things,  is,  that 
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J  elite  or  se  is  possessed  of  an  estate;  and  a  possession  of  this  i8S8. 
kind,  whether  it  be  of  land  or  a  purse  of  money,  of  course 
increases  the  solvency  and  ability  of  the  possessor.  The 
rest  of  the  representation  seems  to  amount  to  this,  "  1  am 
an  attorney,  1  understand  these  matters,  I  have  his  title- 
deeds,  he  can  do  nothing  without  me,  you  may  therefore 
•afely  lend." 

Judgment  for  defendant. 


Hopkins  v.  Helmore.  Friday, 

June  1st. 

COVENANT.    The  declaration  stated,  that  heretofore,  Declaration 

to  wit,  on  the  21st  of  March,  1898,  by  a  certain  indenture  in  covenant 

7  ...  stated  that  the 

then  made  between  the  plaintiff  and  the  defendant,  &c,  plaintiff,  by 

the  plaintiff  demised  unto  the  defendant  a  certain  mes-  Ju^e^the  2 1st 

suage  &o,  to  have  and  to  hold  the  said  messuage  &c.  from  March,  1828, 

the  25th  March  then  instant,  for  and  during  the  term  of  talTprembes, 

seven  years  then  next  ensuing,  wanting  seven  days,  yielding  hom  ^hg5th 

and  paying  therefore  yearly  and  every  year,  during  said  instant,  for 

term,  unto  the  plaintiff,  the  yearly  rent  of  285/.,  clear  of  all  ™d  during  the 
'  r  '       J      J  term  of  seven 

taxes  and  deductions  whatsoever  (except  land  tax  and  ground  years  then 

rent),  by  four  equal  quarterly  payments,  on  the  25th  of  waning  seven 

March,  the  24th  of  June,  the  29th  of  September,  and  the  |jaJfs>dt0  *he 

25th  of  December,  in  every  year,  commencing  from  said  yielding  and 

25M  March  then  instant.    And  the  defendant  did  thereby,  wingthere- 

*    fore  yearly  and 

for  himself,  his  heirs  &c,  covenant  and  agree  with  the  every  year, 

during  said 

term,  the  yearly  rent  of  285/.,  by  four  equal  quarterly  payments,  on  the  25th  March,  the 
24th  June,  the  29th  September,  and  the  25th  December,  in  every  year,  commencing  from 
said  25th  March  then  instant,  and  that  defendant  covenanted  to  pay  rent  accordingly, 
but  that  in  breach  thereof,  in  the  last  year  of  the  said  term,  he  had  only  paid  half  of  the 
rent,  and  that  on  the  25th  March,  1835,  there  was  due  140/.  for  two  quarterly  pay- 
ments. The  defendant  pleaded  payment  into  Court  of  the  first  quarter,  and  demurred 
generally  to  the  insufficiency  of  the  alleged  breach  of  covenant,  in  respect  of  the  last 
quarterly  payment,  on  the  ground  that  it  appeared  on  the  face  of  the  declaration  that 
the  3econd  quarter's  rent,  mentioned  in  the  breach,  did  not  become  due  "  during  the 
term,"  as  stipulated  in  the  covenant.  The  Court  gave  judgment  for  the  plaintiff,  con- 
struing the  covenant  to  be  for  payment  of  a  beforehand  rent,  the  first  quarter  being 
payable  on  the  25th  March,  1828,  the  day  of  the  commencement  of  the  term,  so  that 
the  whole  rent  was  payable  within  the  term. 
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plaintiff,  that  he  the  defendant  should  and  would,  yearly 
aud  every  year,  during  the  continuance  of  said  demise,  well 
aud  truly  pay,  or  cause  to  be  paid,  unto  the  plaintiff,  the  said 
yearly  rent  of  285/.,  clear  &c,  ou  the  days  and  in  manner  there- 
inbefore appointed  for  payment  thereof.  The  declaration 
then  stated  the  entry  of  defendant,  and  after  averring  per- 
formance by  the  plaintiff  of  all  things  in  the  indenture  to 
be  performed  on  his  part,  alleged,  as  breach  of  the  defend- 
ant's covenant,  that  defendant  did  not  in  every  year,  during 
the  continuance  of  said  demise,  pay  or  cause  to  be  paid 
unto  said  plaintiff  said  yearly  rent  or  sum  of  £85/.,  clear 
&c,  but  on  the  contrary  thereof,  in  the  last  year  of  said 
term  in  said  indenture  of  demise,  the  defendant  wholly 
omitted  and  neglected  to  pay  to  the  plaintiff  any  greater 
part  of  said  yearly  rent  of  £85/.  than  one-half  part  thereof, 
and  on  the  26th  of  March,  1835,  a  large  sum  of  money,  to 
wit,  the  sum  of  140/.  of  the  rent  aforesaid,  for  two  quarterly 
payments  of  said  yearly  rent  of  285/.,  after  deducting  land 
tax  and  ground  rent,  chargeable  for  and  in  respect  of  said 
demised  premises  during  the  same  two  quarters,  on  that 
day,  in  that  year,  became  and  was  due  and  payable  from 
defendant  to  plaintiff,  and  is  still  in  arrear  and  unpaid  to 
plaintiff,  contrary  to  the  tenor  and  effect  and  meaning  of 
said  indenture,  and  of  said  covenant,  &c. 

Plea:  the  defendant,  as  to  71/.  105.,  parcel  of  said  sum 
of  140/.,  being  so  much  of  the  said  sum  of  140/.  as  became 
due  as  and  for  the  first  of  the  said  two  quarterly  payments 
in  the  declaration  alleged  to  have  become  due  and  payable 
on  the  25th  day  of  March,  1835,  says  that  the  plaintiff 
ought  not  further  to  maintain  his  actiou,  because  the  de- 
fendant now  brings  into  Court  the  sum  of  71/.  10s.,  ready 
to  be  paid  to  the  plaintiff.  Denial  of  damages  ultra,  and 
verification. 

And  the  defendant,  as  to  the  alleged  breach  of  covenant, 
in  respect  of  the  non-payment  of  the  second  and  last  quar- 
terly payments,  in  the  declaration  alleged  to  have  become 
due  upon  the  said  25th  of  March,  1835,  says,  that  the  same 
is  not  sufficient  in  law.   Joinder  in  demurrer* 
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In  the  margin  the  cause  of  demurrer  was  stated  to  be, 
that  it  appeared  on  the  face  of  the  declaration  that  there 
was  no  day  within  the  term  upon  which  the  second  quar- 
ter's rent,  mentioned  in  the  breach,  became  due. 

Ogle,  in  support  of  the  demurrer.  The  term  expired  on 
the  18th  March,  1835,  and  the  breach  of  covenant  is  the 
non-payment  of  rent  on  the  25th  March,  1835,  seven  days 
after  the  term  ended.  As  there  are  certain  days  specified 
by  the  demise  for  payment  of  rent,  u  yearly  and  every  year, 
during  the  said  term,"  rent  was  payable  on  such  days  only, 
and  cannot  be  recovered  as  payable  on  a  day  after  the  term 
had  expired  (a).  It  may  be  said  that  the  intention  of  the 
parties  must  have  been  that  rent  should  be  paid  for  the  last 
quarter,  but  their  intention  can  only  be  gathered  from  the 
express  words  of  the  lease.  If  any  rent  is  to  be  paid  for 
the  last  quarter,  the  remedy  for  it  is  debt,  and  not  covenant. 

J.  Bay  ley,  contni. — The  habendum  is  from  the  25th 
March  then  instant,  for  seven  years,  wanting  seven  days, 
and  the  reddendum  "  paying  therefore  yearly  and  every  year 
during  the  said  term/'  a  certain  rent,  by  four  equal  quarterly 
payments.  If  .  the  argument  raised  on  the  words  of  the 
reddendum  be  good  for  any  thing,  it  would  follow  that  rent 
was  reserved  payable  for  six  years  only,  and  not  for  any 
part  of  the  seventh  year,  for,  reckoning  by  quarter  days, 
there  are  only  six  years.  But  the  words  "  paying  therefore 
yearly  and  every  year  during  the  said  term,"  are  to  be  taken 
together,  and  "  every  year"  is  to  be  applied  to  the  term,  and 
not  to  the  quarter  days  which  might  fall  within  the  term; 
aud  the  meaning  is,  that  285/.  was  to  be  paid  seven  times, 


(a)  In  Barwick  v.  Foster,  Cro. 
Jac.  227  &  233 ;  S.  C.  Yelv.  167 ; 
where  there  was  a  covenant  to  pay 
rent  at  Lady-day  and  Michaelmas 
yearly, or  within  ten  days  after,  and 
the  term  ended  at  Michaelmas,  the 
declaration  alleged  a  non-payment 
of  the  rent  for  the  term  ending  at 
Michaelmas  last;  the  Court  held, 


(having  first  been  of  a  contrary 
opinion)*  that  the  declaration  was 
good,  although  the  rent  was  not 
payable  till  ten  days  after  the  last 
Michaelmas  during  the  term,  and 
that  being  reserved  yearly,  the  ten 
days  should  be  rejected  at  intend 
of  the  term. 
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once  for  each  year  in  the  term,  and  that  the  last  quarter 
was  to  be  paid  seven  days  after  the  end  of  the  term.  Effect 
roust  be  given  to  the  word  "  yearly."  In  Hill  v.  Grange  («), 
a  demise  from  the  6th  August,  for  twenty  years,  "  yielding 
therefore  yearly  to  the  aforesaid  Henry,  and  his  heirs,  40s., 
at  two  terms  of  the  year,  viz.  at  the  feast  of  the  Annuncia- 
tion of  the  Blessed  Virgin  Mary,  and  of  St.  Michael  the 
Archangel,  to  be  paid  by  equal  portions,"  8tc,  was  con- 
strued so  as  to  entitle  the  landlord  to  twenty  years'  entire 
rent.  It  was  contended  (A)  that  the  first  rent  was  payable  on 
Michaelmas-day,  that  the  words  of  reservation  were  "yield- 
ing annually"  which  words  ought  to  be  fulfilled,  and  if  rent 
should  not  be  paid  at  the  first  Michaelmas,  then  it  would 
not  be  paid  annually,  for  in  the  first  year  he  would  only 
have  rent  for  half  a  year,  because  the  first  year  commenced 
in  August  and  ended  in  August,  and  if  he  should  have  no 
more  than  rent  for  half  a  year  at  Lady-day,  then  be  would 
not  have  annually  405.,  but  only  205.  for  the  first  year;  and 
that  the  terms  "  Annunciation"  and  "  St.  Michael"  were 
intended  to  point  out  the  days  of  payment,  rather  than  the 
commencement  of  the  reservation,  so  that  it  might  stand 
well  with  the  intention  of  the  parties  to  make  the  payment 
commence  at  Michaelmas;  and  the  Court  agreed  to  this 
reasoning,  and  it  was  ruled  accordingly.  [Littledale  J. 
There  the  lease  was  for  twenty  entire  years,  here  it  is 
for  seven  years  wanting  seven  days.]  It  shews  that  a  quar- 
ter's rent  may  be  recovered,  although  there  may  not  be  a 
full  quarter's  occupation,  and  that  effect  must  be  given  to 
the  word  "  yearly."  The  rent  for  the  last  quarter  in  this 
case  is  reserved  payable  after  the  term  has  expired.  There 
is  no  objection  in  law  to  such  a  reservation,  and  the  only 
consequence  will  be,  that  the  lessor  will  not  have  his  remedy 
by  distress;  Hutchimv*  Scott  (c).  [Littledale  i .  The  rent 
in  this  case  is  reserved  payable  during  the  term,  not  after 
it.]  It  is  reserved  u  yearly  and  every  year  during  the  said 
term,"  not  on  quarter  days  during  the  term.  This  ques- 
tion arises  on  general  demurrer,  and  the  language  of  the 

(a)  1  Plowd.  164.  (6)  Ibid.  171.         (c)  2  BdU  &  W.  809. 
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breach  will  be  found  not  to  be  open  to  the  objection  taken. 
The  essential  part  of  the  breach  is,  that  (t  defendant  did 
not  in  every  year  during  the  continuance  of  the  said  demise 
pay,  or  cause  to  be  paid,  unto  said  plaintiff,  said  yearly 
rent  or  sum  of  £85/"  It  is  true  that  the  breach  proceeds 
to  specify,  that  "  on  the  125th  March  a  large  sum  of  money, 
to  wit,  the  sum  of  140/.  of  the  rent  aforesaid,  for  two  quar- 
terly payments  of  said  yearly  rent  8cc,  on  that  day  in  that 
year  became  due,  and  was  due  and  payable  from  said 
defendant  to  plaintiff,"  8tc.  But  these  latter  particulars  are 
immaterial,  and  the  former  part  of  the  breach  is  alone  to 
be  attended  to.  In  Baden  v.  Flight  (a),  which  was  cove- 
nant on  a  lease,  the  breach  alleged,  that  during  the  term,  to 
wit,  on  the  25th  March  &c«,  the  sum  of  &c«,  for  two  quar- , 
ters,  ending  &c.,  became  due;  and  Tindal  C.J.  said,  in 
giving  judgment,  "It  appears  to  me  that  the  allegation  in 
the  declaration  is  this,  that  during  the  term  two  quarters' 
rent  became  due  and  in  arrear,  and  though  a  particular  day 
is  specified,  that  carries  it  no  further;  the  substantial  alle- 
gation is,  that  the  rent  became  due  during  the  term.  It  is 
no  answer  to  that  allegation  to  say,  that  the  rent  did  not 
become  due  on  a  particular  day."  [Patteson  J.  For  arty 
thing  that  appears  in  the  breach  the  rent  might  have  been 
due  for  some  previous  quarter.  We  ought  to  help  you  if 
we  can.]  In  Long  v.  Burroughs  (b)  the  Court  appears  to 
have  assisted  the  plaintiff  by  a  similar  intendment. 

Ogle,  in  reply.  The  proceeding  of  the  Court  in  Hill  v. 
Grange  (c)  is  in  the  defendant's  favour,  for  they  reversed 
the  order  of  rent-days,  in  order  to  avoid  the  very  difficulty 
which  the  present  plaintiff  is  in,  that  is,  to  avoid  holding 
that  the  plaintiff  in  that  case  could  recover  a  quarter's  rent 
from  Lady-day  to  Michaelmas,  although  the  term  itself 
expired  in  the  intervening  August.  It  is  said  that  the 
breach  does  not  shew  which  particular  quarter's  rent  is 
claimed ;  but  that  is  not  so,  for  the  breach  admits  payment 

(a)  3  Bing.  N.  C.  685.  (c)  1  Plowd.  164. 

(6)  lLd.KeDjon,247. 
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of  1 40/.  for  half  a  year's  rent,  which  sum,  in  the  absence 
of  any  specific  appropriation,  would  be  for  the  first  half- 
year.  If  there  had  been  a  plea  of  payment  on  the  record, 
it  would  not  be  supported  by  proof  that  140/.  had  been 
paid  without  appropriation  at  the  time  for  half  a  year's  rent. 

Covenant  for  part  of  the  rent  cannot  be  brought  against 
a  lessee,  who  is  liable  on  his  personal  contract;  Stevenson  v. 
Lombard  {a).  [Bay ley.  The  plaintiff  does  not  claim  part, 
but  the  whole.] 

Lord  Denman  C.  J. — The  contract  entered  into  on  the 
part  of  the  defendant,  is  to  pay  285/.  in  each  year  during 
the  term.  This  contract  may  be  fulfilled  without  extending 
it  to  any  quarter  days  beyond  the  term,  by  understanding 
that  the  rent  contemplated  by  the  parties  was  a  beforehand 
rent.  Thus  the  first  payment  will  be  due  on  the  25th 
March,  1828,  the  very  day  of  the  commencement  of  the 
term,  instead  of  on  the  24th  June  following,  and  the  order 
of  quarter  days,  as  given  in  the  reddendum,  will  be  strictly 
complied  with.  In  this  way  285/.  will  be  payable  every  year, 
for  the  last  year  as  well  as  the  others,  although  it  is  seven 
days  short  of  a  full  year,  and  the  whole  sum  will  be  payable 
according  to  the  terms  of  the  covenant,  and  during  the  term. 

Littledale  J. — The  lessee  has  clearly  contracted  to  pay 
285/.  every  year,  by  four  quarterly  payments,  and  is  to 
pay  this  sum  for  the  last  year  also,  although  wanting  seven 
days  of  a  complete  year.  The  lease  is  very  inartificially 
drawn,  and  it  is  somewhat  difficult  to  reconcile  the  various 
parts  of  it,  unless  by  reading  u  commencing /ram  said  25th 
March  then  instant/'  hi  the  reddendum,  to  mean  "  on"  that 
day,  and  understanding  the  rent  agreed  on  to  be  before- 
hand rent,  the  first  quarter  to  be  payable  on  the  same  25th 
March,  which  rent-day  is  mentioned  first  in  order.  By 
enumerating  the  quarter  days  in  a  particular  order,  the 
parties  must  be  presumed  to  have  meant  that  the  payments 
were  to  be  made  in  that  order.  The  signification  of  the 
(a)  2  East,  575. 
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word  "from"  is  sometimes  inclusive  and  sometimes  exclu- 
sive, so  that  it  presents  no  difficulty  to  such  a  construction 
of  this  contract,  as  will  best  effectuate  the  intention  of  the 
parties. 

Patteson  J. — On  reading  the  contract  as  set  out  in  the 
declaration,  I  have  no  doubt  whatever  that  the  parties  meant 
that  285/.  should  be  paid  seven  times,  and  there  is  verj 
little  difficulty  in  this  construction,  if  a  pause  is  made  before 
the  words  "  by  four  equal  quarterly  payments."  The  words 
"  commencing  from  said  25th  March  then  instant/'  are  in- 
telligible enough,  if  applied  to  a  beforehand  rent,  which 
I  think  was  contemplated  by  the  parties,  although  there  is 
force  in  what  Mr.  Bayley  has  said,  that  "  yearly  and  every 
year  during  the  said  term,"  may  mean  that  the  rent  should 
be  paid  in  any  year  during  the  term  on  those  particular  days, 
so  that  this  is  an  express  covenant  to  pay,  as  he  puts  it,  even 
seven  days  after  the  term  has  expired. 


Hopkins 
Helmore. 


Williams  J,  concurred. 


Judgment  for  the  plaintiff. 


Hall  v.  Maule  and  others. 

(In  Prohibition.)  &Hy> 

June  1st. 

THE  declaration  stated,  that  the  defendants,  on  the  13th  Where  the 

of  July,  1833,  prosecuted  a  plea  in  the  Cousistory  Court  of  cla^Tn^pro- 

Bristol,  against  the  plaintiff,  wherein  the  defendants  did  ex-  ^*Vt'1°ni  tluit 
.....  .    .  .  he  had  been 

hibit  a  certain  libel  against  plaintiff.    [The  declaration  then  libelled  by  the 

set  out  a  libel  by  the  defendants,  as  churchwardens  of  the  J^^-J^11 
parish  of  St.  Philip  and  St.  Jacob,  in  the  city  of  Bristol,  in  Court,  for  non- 
which  they  libelled  the  plaintiff  for  non-payment  of  a  church  {^J™h-rate  * 

and  that  he 

had  excepted  to  the  libel  on  different  grounds,  one  of  which  was  as  to  the  construction 
of  an  act  of  parliament,  and  averred  that  the  said  exceptions  were  not  the  subject  of 
ecclesiastical  cognizance,  and  thereupon  prayed  for  a  writ  of  prohibition: — Held,  that 
lie  had  shewn  no  ground  for  prohibition,  as  it  did  not  appear  that  the  Court  below  were 
proceeding  to  decide  on  the  act  of  parliament,  or  that  it  would  decide  contrary  to  the 
common  law. 


Hall 
v. 
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1838.  rate  of  10*.,  made  on  the  22d  of  March,  1833.]  The  declara- 
tion then  averred  that  the  plaintiff  afterwards,  to  wit,  on  Sec, 
did  exhibit  and  file  in  the  said  Court  divert  exceptions  to 

Maule      fa  8ajj  |ibel  0f  defendants,  wherein,  amongst  other  things, 
and  others.  ... 

it  was  alleged  as  follows :  that  is  to  say,  [the  declaration  then 

set  out  the  exceptions  at  length,  which  in  substance  were,] 
that  in  the  month  of  March,  1832,  the  rate-payers  of  the 
parish  of  St.  Philip  and  St.  Jacob  had  adopted  the  1  &  2 
Will.  4,  c.  60 ;  that  vestrymen  were  chosen  under  the  act,  on 
the  21st  of  May,  1 832 ;  that  the  vestry  of  the  22d  of  March, 
1833,  was  not  duly  assembled  under  the  58  Geo.  3,  c.  69; 
that  the  rate  in  question  was  made  for  adding  to  the  fabric 
of  the  church,  and  for  other  purposes  (specified),  without 
any  meeting  of  the  rate-payers  having  been  previously  held, 
to  give  their  consent,  and  also  for  the  payment  of  divers 
salaries,  costs,  and  charges,  to  which  the  inhabitants  were 
not  liable.  [The  declaration  then  concluded,]  that  the  said 
exceptions,  so  filed  by  the  plaintiff  as  aforesaid,  were  duly 
admitted  by  the  said  Court,  to  wit,  on  the  28th  of  Decem- 
ber, 1833,  and  because  the  several  matters  before  men- 
tioned in  the  said  exceptions  of  the  plaintiff  are  not  the 
subjects  of  ecclesiastical  cognizance  and  jurisdiction,  but 
are  only  properly  to  be  tried  in  the  temporal  Courts  of 
this  land,  the  plaintiff  prays  the  judgment  of  this  Court, 
that  her  Majesty's  writ  of  prohibition  may  issue  out  of  this 
Court  of  our  said  Lady  the  Queen,  before  the  Queen  her* 
self,  to  prohibit  the  judge  of  the  said  Consistory  Court 
from  proceeding  further  in  the  said  suit. 

The  defendants  pleaded  several  pleas ;  but  it  is  unne- 
cessary to  give  the  pleadings,  as  the  judgment  of  the  Court 
proceeded  on  the  declaration* 

Peacock  appeared  in  support  of  the  demurrers  to  the 
replications,  but  the  Court  called  on  Godson  to  support  the 
declaration. 


Godson.  The  declaration  in  this  case  is  almost  precisely 
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the  same  as  in  Blacket  v.  Blixard  (a).  There  a  rate  had  been 
made  by  a  delect  vestry  under  an  act  of  parliament,  and  the 
Court  held,  that  as  the  vestry  did  not  consist  of  the  proper 
number,  the  Ecclesiastical  Court  could  not  entertain  the 
suit.  The  question  in  this  case  also  is,  whether  the  rate 
was  made  by  the  proper  parties  under  the  1  &  £  Will.  4, 
c.  60,  and  this  Court  is  the  proper  tribunal  to  decide  it. 
In  Byerley  v.  Windti*  (b),  it  was  contended,  that  as  the 
parties  were  not  at  issue  in  the  Spiritual  Court,  prohibition 
could  not  go ;  but  this  Court  overruled  the  objection.  In 
Cockburn  v.  Harvey  (c),  also,  where  the  question  was, 
whether  a  select  vestry,  appointed  under  an  act  of  parlia- 
ment, could  make  a  church  rate,  this  Court  directed  a  pro- 
hibition. [Patteson  J.  In  those  cases  no  question  was 
made,  whether  the  Court  below  was  proceeding  in  the  suit. 
In  Blacket  v.  Blizard  (a),  it  appears,  that  after  the  plaintiff 
had  excepted  to  the  libel,  and  prayed  the  spiritual  judge  to 
dismiss  it,  for  want  of  jurisdiction,  he  nevertheless  ad- 
mitted the  libel.  That  must  mean,  that  the  judge  over- 
ruled the  exception,  and  thereby  decided  on  the  act  of 
parliament  which  gave  rise  to  the  exception.  Lord  Den- 
man  C.J.  The  judgment  of  the  Court,  in  Blacket  v. 
Blizard  (a),  proceeded  entirely  on  the  ground  that  the 
Spiritual  Court  had  decided  wrong  on  the  act  of  parlia- 
ment.] It  appears  by  the  exceptions  to  the  libel  set  out  in 
the  declaration,  that  the  plaintiff's  case  depends  on  the 
construction  of  the  act  of  parliament. 

Lord  Denman  C.  J. — It  does  not  at  all  appear  that 
there  is  any  dispute  as  to  the  act  of  parliament,  it  may  be 
admitted  in  the  Court  below,  or  they  may  put  a  right  de- 
cision upon  it.  There  is  no  ground  therefore  at  present  for 
prohibiting  the  Court  below  from  proceeding.    If  the  facts 

(a)  0  B.  &  C.  851;  &  C.  4     R.  564. 
Mann.  &  R.  641.  (c)  2  B.  &  Ad.  797. 

(6)  5  B.  &  C.  1 ;  &  C.  7  D.  & 
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were  raised  as  in  Blacket  v.  BHzard(a)9  it  would  be  a  dif- 
ferent question.  If,  on  the  construction  of  the  act,  the 
Court  below  decide  erroneously,  the  prohibition  may  go  as 
in  Gould  v.  Gapper  (b). 

Little  dale  J.  concurred. 

Patteson  J. — The  Court  below,  I  understand,  have 
come  to  no  decision  upon  the  act  of  parliament,  therefore 
you  cannot  amend. 

Williams  J.  concurred. 

Judgment  for  the  defendants. 

(a)  9  B.  fc  C.  851 ;  5.  C.  4       (6)  5  East,  345. 
Mann.  &  It.  C41. 
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1888. 

Hall 
v. 

Maule 
and  others. 


Friday,  MEYER  V.  HAWORTH. 

June  Iff. 

Assumpsit  for  ASSUMPSIT  for  goods  sold  and  delivered,  goods  bar- 
Plea*  cover-  gaiQed  anc*  s°ld,  wo|,k  and  labour,  money  paid  and  interest, 
ture.  Repli-  and  on  an  account  stated.  Plea,  that  at  the  time  of  making 
the  time'when  ^e  8a^  promises  the  defendant  was  the  wife  of  one  Jolw 
^u^teTth  Haworth.  Replication,  that  at  the  time  the  several  debts 
defendant  was  were  contracted  by  the  defendant  she  was  living  separate 
from8herahus  an(*  aPart  ^rolu  'ier  a"eged  husband,  atid  in  open  adultery 
band,  in  a  with  one  W.  J.  R.t  and  the  said  John  Haworth  was  not 
terye-°thatUthe  ^a^'e  ^or  nor  bound  to  pay,  nor  did  pay  the  said  debts  so 
plaintiff,  with-  contracted  by  the  defendant,  whilst  she  was  so  living  sepa- 
of  thew^dr-86  rate  an^  aPart  from  him,  and  in  open  adultery  with  the  said 

cumstances,  W.  J.  R.  as  aforesaid,  and  that  at  the  time  of  the  sale  and 
dealt  with  her  .  .  . 

as  a  feme  sole,  delivery,  &c.  &c.  in  the  declaration  mentioned,  he  the  plain- 
and  that  after  tiff  dy  not  know  that  the  defenjant  was  the  wife  of  the 
her  husband  s 

death,  in  con-  said  John  Haworth,  or  was  living  in  a  state  of  open  adultery 
sideration  of 

the  premises,  she  promised : — Held  to  be  a  departure  from  the  declaration. 
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as  aforesaid,  and  dealt  with  her  as  a  feme  sole  ;  and  that  1838. 
the  defendant,  after  the  death  of  the  said  J.  Haworth,  and 
before  the  commencement  of  this  suit  and  whilst  the  said 
several  debts  were  due,  to  wit,  on  &c,  in  consideration  of 
the  premises,  promised  the  plaintiff  to  pay  him  the  said 
several  sums  in  the  declaration  mentioned,  when  she  should 
be  thereto  afterwards  requested,  but  that  she  had  not  paid 
the  same.    Special  demurrer. 

Streeten  in  support  of  the  demurrer. — The  replication  is 
a  departure  from  the  declaration.  The  declaration  is  for 
goods  sold  &c.  to  a  feme  sole;  the  replication  admits  that 
she  was  then  under  coverture,  and  relies  upon  a  promise 
after  her  discoverturc.  The  declaration  alleges  a  debt  to 
have  been  the  consideration  of  the  promise,  and  the  repli- 
cation alleges  that  it  was  a  moral  obligation.  Evidence  of 
the  facts  stated  in  the  replication  would  not  prove  the  de- 
claration ;  Litthfield  v.  Shee(a) ;  that  case  also  and  harden 
v.  De  Keverberg  (b)  shew  that  the  replication  in  this  case 
discloses  no  cause  of  action,  whereas  in  the  declaration 
there  is  a  cause  of  action. 


Humfrey,  contrA. — Litthfield  v.  Shee(a)  and  Rex  v. 
Flintan  (c)  shew,  that  no  one  could  have  been  sued  on  the 
original  contract,  and  Lee  v.  Muggeridge  (d)  proves  that  a 
debt  contracted  during  coverture  is  a  good  consideration  for 
a  promise  made  after  discoverture.  There  is,  therefore,  no 
departure,  for  there  is  only  one  promise  set  up  on  the 
pleadings,  and  the  replication  supports  the  declaration  by 
shewing  how  the  defendant  made  herself  liable  in  respect 
of  the  subject-matter  of  the  contract.  The  replication 
answers  to  the  declaration  in  this  case,  just  as,  on  an  issue 
upon  a  plea  of  the  statute  of  limitations,  the  evidence  for  the 
plaintiff  answers  to  the  declaration.  It  cannot  be  said  that 
evidence  is  there  given  of  a  promise  not  contained  in  the 

(a)  2  B.  &  Ad.  81 1.  (c)  1  B.  &  Ad.  227. 

(6)  3  M.  &  W.  Gl.  (d)  5  Taunt.  SO. 

VOL.  III.  H  H 
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18S8.  declaration  (a),  nor  can  it  be  said  now  that  the  replication 
contains  any  other  promise  than  that  declared  upon.  [Pai- 
te$on  J.  Here  the  declaration  states  there  was  a  debt 
antecedent  to  the  promise,  and  the  replication  shews  that 
there  was  no  antecedent  debt.]  That  is  not  to  be  assumed 
against  the  plaintiff ;  he  should  have  the  benefit  of  any 
state  of  things  under  which  there  might  have  been  an  ante- 
cedent debt ;  as  that  the  defendant's  husband  was  civiliter 
mortuus  when  the  goods  &c.  were  had. 

Streeten  in  reply. — There  is  nothing  in  the  replication  to 
shew  that  the  wife  was  ever  in  a  situation  to  contract.  In 
Lee  v.  Muggeridge  (&),  the  new  promise  was  specially  de- 
clared on. 

Per  Curiam  (c). — The  replication  does  not  support  the 
declaration,  the  consideration  for  the  promise  in  the  one  is 
goods  eold,  and  in  the  other,  moral  obligation.  If  the 
moral  obligation  stated  is  a  sufficient  consideration,  it 
should  have  been  stated  in  the  declaration.  Where  to  a  plea 
of  infancy  the  plaintiff  replies,  that  the  infant  affirmed  the 
contract  on  coming  of  age,  there  is  no  departure  from  the 
original  promise  declared  on,  which  might  or  might  not  be 
avoided.  But  in  this  case  the  original  promise  was  void, 
and  not  voidable. 

Judgment  for  the  defendant. 

(a)  See  Tanner  v.  Smart,  9  P.  (c)  Lord  Denman  C.  J.,  Little- 
&  R.  549.  dale,  Pattcson,  and  Williams  Js. 

(b)  5  Taunt.  36. 


Saturday,  Evans  v.  Davibs  and  Lucas. 

June  2nd. 

In  replevin, an  REPLEVIN  for  taking  certain  horses  of  the  plaintiff,  in 

?ng  the  taktng  the  parish  of  Llanyre,  in  the  county  of  Radnor.  The  de- 
cattle  damage 

feasant  in  the  locus  in  quo,  as  the  soil  of  A.>  and  a  like  avowry  as  in  the  soil  of  B.,  are 
allowable  under  the  New  Rules,  H.  T.  4  Will.  4. 
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claration  in  this  case  being  served,  the  defendant  took  out  a 
summons  to  plead  several  matters,  and  served  the  following 
abstract  of  the  avowries  to  be  pleaded  : — 

1st.  An  avowry  by  defendant  Dairies,  and  a  cognizance 
by  Lucas,  as  bailiff  of  defendant  Davies,  for  damage  feasant 
in  the  locus  in  quo,  stating  that  one  James  Watt  was  seised 
thereof  in  his  demesne  as  of  fee,  and  that  he  demised  it  to. 
Davies  as  tenant  from  year  to  year. 

2nd.  A  cognizance  by  both  defendants  as  bailiffs  to  the 
late  King  William  the  Fourth,  stating  that  the  said  king  was 
seised  of  the  locus  in  quo  in  fee,  in  right  of  his  Crown  of 
England. 

On  the  hearing  of  the  summons  before  a  learned  judge, 
his  lordship  was  of  opinion  that  the  second  cognizance  could 
not  be  allowed  within  the  rule  of  Hil.  4  W.  4,  r.  5,  No.  1, 
and  he  was  of  opinion  the  defendant  ought  to  elect  on  which 
he  would  rely ;  his  lordship,  however,  postponed  making  an 
order  till  an  application  could  be  made  to  this  Court. 

Sir  J.  Campbell  A.  G.,  on  a  former  day  in  this  term  («), 
applied  to  the  Court  on  behalf  of  the  defendant  for  leave 
to  plead  both  cognizances.  This  action  is  brought  in 
order  to  try  the  title  to  certain  lands  purchased  of  the 
Crown  by  Mr.  Watt.  The  case  has  already  been  before 
the  Court  in  Doe  d.  Watt  v.  Morris(b),  and  in  order 
to  ascertain  whether  the  soil  in  the  wastes  of  the  manor 
passed  by  encroachment,  the  plaintiff's  cattle  were  dis- 
trained damage  feasant;  but  the  above  decisions  render 
it  doubtful  whether  the  title  is  in  the  Crown  or  in  Mr. 
Watt.  It  is,  therefore,  proposed  to  avow  on  each  title, 
and  as  it  is  iudispensible  to  avow  on  the  title  of  the  lord  of 
the  fee,  justice  cannot  be  done  unless  permission  be  granted. 
It  is  apparent  that  these  avowries  are  not  the  same,  they 
could  not  be  supported  by  the  same  evidence,  and  therefore 
the  judge  could  not  make  an  amendment  at  nisi  prius,  so  as 

(a)  May  28,  before  Lord  Den-     and  Coleridge  3s, 
man  C.  J.,  Littledale,  Patteson,       (b)  2  Bing.  N.  C.  189. 

H  H  2 
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to  substitute  one  title  for  another.  [The  Court  then  called 
upon  E.  V.  Williams,  contrd,  who  appeared  to  shew  cause 
in  the  first  instance.] 

E.  V.  Williams.— The  words  of  the  New  Rule,  Hil.  4 
Will.  4,  r.  5,  expressly  prescribe  that  "  several  pleas  or 
avowries  shall  not  be  allowed,  unless  a  distinct  ground  of 
answer  or  defence  is  intended  to  be  established  in  respect 
of  each."  And  they  further  declare,  that  pleas,  avowries, 
"  and  cognizances  founded  on  one  and  the  same  principal 
matter,  but  varied  in  statement,  description,  or  circumstances 
only,  (and  pleas  in  bar  iu  replevin  are  within  the  rule,)  are 
not  to  be  allowed."  These  rules  bring  back  the  law  to  what 
it  was  before  the  statute  of  Anne,  (4  8c  5  Anne,  c.  16,8.  4,) 
unless  it  can  be  made  out  that  a  distinct  ground  of  answer  or 
defence  is  intended  to  be  established.  If  more  than  one 
avowry  is  sought  to  be  pleaded,  it  lies  upon  the  defendant  to 
shew  that  they  are  not  founded  on  the  same  principal  matter. 
The  principal  matter  relied  upon  in  the  first  avowry  is,  that 
the  cattle  were  damage  feasant  on  the  locus  in  quo,  and  that 
the  defendants  took  them  by  the  authority  of  the  owner  of 
the  soil.  The  principal  matter  in  the  second  avowry  is  just 
the  same,  with  a  variation  in  the  statement  and  description 
of  the  owner.  This  is  not  like  the  case  where  one  avowry 
is  made  in  the  name  of  one  commoner,  and  another  in  the 
name  of  another  commoner,  for  there  two  distinct  and  co- 
existent rights  are  relied  upon ;  whereas,  these  avowries  are 
inconsistent,  and  the  facts  stated  in  them  cannot  co-exist. 
If  Mr.  Watt  was  seised  in  fee,  then  the  king  was  not  so 
seised.  Mr.  Watt  may  be  under  a  difficulty  how  to  plead  his 
title,  but  the  principle  of  the  New  Rules  is  to  compel  him 
to  make  an  election.  The  instances  given  in  the  New  Rules 
shew  that  defences,  if  they  are  substantially  the  same,  though 
apparently  different,  cannot  be  pleaded  together;  thus 
solvit  ad  diem  and  solvit  post  diem  are  not  allowable,  and 
the  defendant  must  elect.  [Patteson  J.  The  present  case 
seems  nearer  the  example  given,  that  "  a  plea  of  an  agreement 
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to  accept  the  security  of  A.B.  iu  discharge  of  the  plaintiff's 
demand,  and  of  an  agreement  to  accept  the  security  of  C.  D. 
for  the  like  purpose,  are  also  distinct  and  to  be  allowed."] 
There  the  agreements  are  different  and  might  co-exist,  but 
where  one  plea  is  an  agreement  to  accept  the  security  of  a 
third  party  in  discharge  of  the  plaintiff,  and  another  describes 
the  agreement  to  be  to  forbear  for  a  certain  time  in  con* 
sideration  of  the  same  security,  they  are  not  distinct,  being 
only  variations  in  the  statemeut  of  one  and  the  same  agree- 
ment. The  test,  therefore,  whether  two  pleas  may  be  pleaded 
together,  is,  whether  they  can  co-exist  or  not.    It  is  not,  as 
has  been  suggested,  whether  the  judge  at  nisi  prius  can 
amend,  aud  the  inconvenience  alleged  from  the  judge  not 
having  that  power  can  have  no  weight.    For  suppose  a 
pleader  was  in  doubt  whether  to  declare  for  goods  sold  and 
delivered,  or  on  a  guarantee,  he  could  not  describe  the 
contract  in  both  ways,  but  would  be  put  to  his  election. 
Suppose  he  were  to  declare  as  on  a  guarantee,  and  the  de- 
fendant pleaded  non  assumpsit,  it  is  true  that  the  judge 
might  amend  at  the  trial,  Hanbury  v.  Ella  (a),  if  the  case 
should  turn  out  to  amount  to  goods  sold  and  delivered ;  but 
if  the  defendant  were  to  plead  that  there  was  no  guarantee 
in  writing,  and  then  the  plaintiff  were  to  reply  that  there 
was,  setting  it  out,  whereupon  the  defendant  were  to  demur 
for  the  insufficiency  of  the  agreement  so  set  out,  and  judg* 
ment  was  given  for  the  defendant,  the  power  of  amendment 
would  be  out  of  the  question.    In  Jenkins  v.  Treloar(b)9 
the  declaration  contained  one  count  claiming  fees  in  the 
name  of  metage  on  coals  imported  into  Truro,  and  another 
count  claiming  the  same  fees  in  the  name  of  portage,  and  it 
was  contended  that  the  two  counts  ought  to  be  allowed,  as 
the  judge  at  nisi  prius  could  not  amend  a  port  duty  into  a 
metage ;  but  the  Court  thought,  under  the  New  Rules  two 
such  counts  could  not  be  allowed.     So  in  Bastard  v. 
Smith  (r),  two  counts  describing  a  custom  in  different  ways 

(a)  1  A.  &  E.  61;  S.  C.  3  N.  &  (c)  5  A.  &  E.  3*7  J  &  C.  1  N» 
M.  438.  &P.  242. 

(6)  1  M.  &  W.  16. 
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1838.      were  not  allowed,  and  Cholmondeley     Payne  {a)  is  to  the 
same  effect.    [Patteson  J.    What  is  there  to  pretent  a  ser- 
v,        vant  from  having  authority  from  both  parties;  Mr.  Watt 

^and**  may  S've  a"  aut'10r'ty  ne  possesses,  and  the  bailiff  may 
Lucas.  also  have  authority  from  the  Crown.]  The  avowries  al- 
lege seisin  in  fee  in  different  parties,  which  is  impossible. 
[Patteson  J.  Your  argument  shews  that  you  cannot  plead 
soil  and  freehold  in  A.,  and  soil  and  freehold  in  B.,  but  I 
have  allowed  it  again  and  again,  and  so  in  replevin  I  have 
allowed  avowries  for  rent  due  to  A.,  and  rent  due  to  B.] 

Sir  J.  Campbell  A.  G.  (with  whom  was  R.  V.  Richards,) 
contrA,  cited  Leitckhart  v.  Cooper  (6),  but  the  Court  stopped 
him,  with  an  intimation  that  they  would  hear  him  on  the 
point,  if,  on  communication  with  the  other  judges,  they 
thought  it  necessary. 

Cur.  adv.  vult. 

Lord  Den  man  C.J.  on  this  day  said,  we  think  that  the 
two  avowries  and  cognizances  must  be  allowed  in  this  case. 

(a)  3  Bing.  N.  C.  708.  (6)  3  Dowl.  P.  C.  415. 


Saturday,  The  QuECN  V.  GoODBUttN. 

June  2nd, 

Quere,  where  The  defendant,  in  March,  1837,  had  been  convicted 

due £V^w"  before  a  JU8tice  of  the  Peace>  for  that  hc  lhe 

broker  for  m-  Ham  Goodbunt,  on  the  1 6th  of  February  last,  at  the  parish 

involve  a  frac-  °f  &c*>  tnen  ano<  there  keeping  a  shop,  and  therein  using 

tional  part  of  and  exercising  the  trade  and  business  of  a  pawnbroker,  did 

n  farthing,  is  °  .  u  r  9 

lie  entitled  to   then  and  there,  in  his  shop  there  situate,  unlawfully  demand, 

th  Where^ie  rece>ve>  and  take  of  ancl  fl  om  one  Daniel  Byrne,  (the  said 
sum  payable  to  r  pawnbroker  for  interest  on  a  loan  for  a  month,  at  the  rate  of  20  per 
tent,  would  be  three  farthings  and  one-fifth  of  a  fprthing,  even  if  he  is  entitled  to  receive 
Id.  for  a  single  month,  on  account  of  the  necessity  of  the  case,  he  is  not  therefore,  on  a 
loan  for  a  longer  period,  entitled  to  treat  the  contract  as  a  monthly  contract,  and  to  re- 
cede at  the  rate  of  Id.  a  month  for  such  period,  when  there  would  be  no  longer  any 
difficulty  id  paying  him  at  the  exact  rate  or  20  per  cent* 


The  Queen 
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Daniel  Byrne  then  and  there  applying  and  offering  to  1838. 
redeem  and  redeeming  a  certain  pawn  and  pledge!  that  is  to 
say,  two  table-cloths,)  the  sum  of  1 1  \d.  as  and  for  and  by  7 
way  of  interest  and  profit,  over  and  above  the  principal  sum  0ooMW*,f- 
of  4s.,  which  had  been  lent  and  advanced  by  the  said  Wil- 
liam Goodburn,  on  the  4th  day  of  March,  1836,  by  way  of 
pawn  and  pledge  upon  the  said  two  table-cloths ;  the  said 
sum  of  lljrf.  so  demanded,  received,  and  taken  as  afore* 
said,  being  a  greater  sum,  to  wit,  the  sum  of  Z\d.  greater 
than  he  the  said  William  Goodburn  was  then  and  there  en- 
titled to  and  ought  to  have  demanded,  received,  and  taken 
as  aforesaid,  and  being  contrary  to  the  form  of  the  statute 
in  that  case  made  and  provided ;  and  for  which  said  offence 
the  said  justice  adjudged  the  said  William  Goodburn  to  pay 
and  forfeit  the  sum  of  40*.,  and  also  the  sum  of  5s.  for  the 
costs  and  charges  of  prosecuting  him  to  conviction  for  the 
same. 

On  appeal  to  the  Middlesex  Sessions!  the  conviction 
was  affirmed,  and  a  rule  nisi  for  quashing  the  order  of  ses- 
sions having  been  obtained  in  Michaelmas  term  last, 

C.  Jones  now  shewed  cause. — The  Pawnbrokers9  Act* 
the  39  &  40  Geo.  S,  c.  99,  s.  2,  allows  hd.  a  month  to  be 
taken  by  way  of  interest  for  the  loan  of  2s.  firf.,  and  \d.  for 
a  loan  of  5s.  for  the  same  period,  that  is  at  the  rate  of  Jrf. 
for  Is.  3d.  The  loan  in  this  case  was  of  an  intermediate 
sum,  namely,  4*.,  and  the  exact  interest  payable  on  it,  for 
one  mouth,  at  the  rate  above  mentioned,  would  be  jrf.  and 
the  fifth  of  a  farthing.  The  pawnbroker  could  not  take 
the  full  interest  due  to  him  for  one  month  only,  without 
taking  something  more ;  he  could  not  take  less  than  \d. 
But  the  interest  in  this  case  was  payable  for  eleven  months 
and  a  half,  and  the  necessity  for  taking  more  than  he  was 
entitled  to,  in  order  to  have  as  much,  no  longer  existed,  as 
the  sum  payable  to  him  for  interest,  according  to  the  legal 
rate  of  id.  and  the  fifth  of  a  farthing  for  a  month,  would  be 
9\d.,  whereas  he  has  taken  1 1  \d.,  namely,  at  the  rate  of 
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1838.  Id.  a  month.    The  conviction,  therefore,  is  good ;  be  was 

J^f^  entitled  by  s.  3,  to  iuterest  al  the  rate  of  4d»  a  mouth  for 

The  Queen   ,  .    .  . 

v.  205.,  and  he  has  taken  5a. 


Goodburn. 


Sir  W.  W.  Fol/ett  and  Adolphus,  contra.— The  question 
is,  whether  the  interest  is  to  be  reckoned  from  month  to 
month,  or  on  the  entire  period.  The  language  of  the  act 
seems  to  contemplate  a  monthly  contract ;  and  if  the  con- 
tract be  by  the  month,  the  defendaut  having  ex  necessitate 
a  right  to  Id.  for  the  first  month,  had  the  same  right  for 
each  succeeding  month,  and  1 1  Jo*,  would  be  payable  to  him 
at  the  end  of  eleven  months  and  a  half.  The  second  section 
allows  a  id.  to  be  taken,  where  2s.  6d.  has  been  lent,  "  for 
any  time  during  which  the  said  pledge  shall  remain  in  pawn, 
not  exceeding  one  calendar  month  ;"  so  that,  if  it  were  not 
for  the  5th  section,  which  allows  interest  to  be  taken  for  a 
part  of  the  month,  interest  would  be  payable  for  two 
months  on  a  pledge  kept  a  day  over  the  first  month.  By 
the  5th  section,  if  a  pledge  is  redeemed  seven  days  after 
the  first  month,  only  a  month's  interest  is  payable ;  if  less 
than  fourteen  days  after  it,  interest  for  a  month  and  a  half 
is  payable;  and  if  after  the  fourteen  days,  then  interest 
is  payable  for  two  whole  months.  Thus  it  will  seem  that 
all  the  provisions  of  the  act  have  reference  to  a  month  as 
the  period  contracted  for.  [Jones.  The  19th  section  speaks 
of  a  year.]  It  does,  and  allows  three  "  months  "  further 
beyond  the  year  for  redemption.  The  pawnbroker  has  a 
right  to  his  full  profit  before  delivering  the  pledge,  and  he 
cannot  receive  his  full  profit  for  a  month  without  receiving 
something  more.  If  the  contract  is  by  the  month,  any 
facility  of  calculation  or  of  payment  for  a  longer  period  is 
immaterial.  It  is  a  matter  of  contract,  not  of  calculation, 
and  may  be  likened  to  the  rests  in  a  mercantile  account* 

Cur.  adv.  vult. 


Lord  Denman  C.  J.,  on  the  following  Tuesday,  delivered 
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the  judgment  of  the  Court. — This  was  an  appeal  against  a 
conviction  of  defendant,  a  pawnbroker,  for  taking  interest 
at  a  higher  rate  than  Ad.  on  205.  for  a  month,  or  20  per 
cent  per  annum.  He  had,  in  fact,  taken  1 1  \d.  on  45.  for 
eleven  months  and  odd  days,  which  is  about  2d.  more  than 
at  the  rate  aforesaid.  But  an  ingenious  argument  was 
raised  on  the  defendant's  behalf,  that  the  act  considers  the 
sum  lent  as  advanced  by  the  month ;  that  if  the  45.  had 
been  repaid  at  the  end  of  the  first  mouth,  the  20  per  cent, 
would  be  Id.  and  one-fifth,  which  sum  defendant  could  not 
have  received,  as  there  are  no  fifths  of  a  farthing,  so  that  he 
must  have  either  received  a  penny,  or  lost  a  portion  of  his 
20  per  cent. ;  that  the  act  requires  a  similar  mode  of  paying 
for  every  succeeding  month;  that,  therefore,  \d.  for  each 
month  must  have  been  paid;  and  that,  adding  all  these  for 
the  eleven  months  and  upwards,  the  amount  actually  re* 
ceived  by  the  defendant  is  warranted  by  the  act. 

But  supposing  this  argument  to  be  valid,  if  the  loan  were 
repaid  while  the  interest  is  less  than  a  farthing,  from  the 
necessity  of  the  case,  inasmuch  as  it  must  otherwise  be  less 
than  20  per  cent,  (which  I  am  by  no  means  prepared  to 
admit,  the  words  being  so  much  "  and  no  more ,")  still  as 
soon  as  that  period  arrived  when  the  interest  so  calculated 
amounted  to  a  current  coin,  that  necessity  is  at  an  end. 
Notliiug  prescribes  that  rests  must  be  made  monthly,  the 
effect  of  which,  in  the  present  case,  would  entitle  the  pawn- 
broker  to  near  25  per  cent.  We  think,  therefore,  that  the 
sessions  did  right  in  affirming  the  conviction,  and  the  rule 
for  setting  it  aside  must  be  discharged. 
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Rule  discharged. 
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Saturday,  G.  Martin  and  Wife  v.  The  Queen. 

June  2d. 

An  indictment  ERROR  on  a  judgment  at  the  hut  Epiphany  Sessions  for 

for  obtaining  wr  J    e     .     ,  VT .  , 

goods  by  false  the  parts  of  Kesteven,  in  the  county  of  Lincoln,  upon  an 

pretencesmust  jndictnient  whicn  8tated  that  G.  A/.,  late  of  &c,  and  EU- 

state  to  whom  J  m  9  9 

the  goods  be-  zabeth  his  wife,  contriving  and  intending  &c.  to  cheat  and 

it  dcTno^it ,f  defraud  one  W.  J.  Holt  of  his  goods  and  merchandizes,  on 
Wiled°b  un'aw^ty  ^id  falsely  pretend  to  one  G.  S.,  then  and 

cHc^underV  there  being  an  apprentice  to  the  said  W.  J.  Holt,  that  the 
Geo.  4,  c.  64,  8ajj  g#  jfa  wa8  a  housekeeper  at  Little  Gonerby,  and  had 
opened  a  shop  there,  and  wanted  to  purchase  candles  and 
starch  in  order  to  sell  the  same  again  by  retail,  whereas  in 
truth  and  in  fact  the  said  G.  M.  was  not  &c.  And  that 
the  said  G.  M.  and  Elizabeth  his  wife,  by  the  false  pre- 
tences aforesaid,  did  then  and  there  unlawfully  &c«  obtain 
from  the  said  W.  J.  Holt  divers  goods  and  chattels,  to  wit, 
&c.#  with  intent  then  and  there  to  cheat  and  defraud  the 
said  W.  J.  Holt  of  the  same ;  concluding,  contri  formam 
statuti.  The  plaintiffs  in  error  had  pleaded  not  guilty,  and 
been  convicted.   Joinder  in  error. 


Curwood  for  the  plaintiffs  in  error.  The  objection  to  the 
indictment  is,  that  it  does  not  state  to  whom  the  goods  in 
question  belonged ;  it  states  merely  that  goods  were  ob- 
tained by  false  pretences.  The  7  8c  8  Geo.  4,  c.  29,  a.  53, 
on  which  this  indictment  is  framed,  enacts,  that  if  on  the  trial 
it  appear  that  the  goods  have  been  obtained  in  such  a  manner 
as  to  amount  to  larceny,  that  the  defendant  shall  not  be 
therefore  acquitted  of  the  misdemeanor ;  and  that  no  person 
tried  for  the  misdemeanor  shall  be  liable  to  be  prosecuted 
afterwards  for  larceny  upon  the  same  facts.  The  goods 
ought  to  have  been  laid  to  be  the  property  of  some  person, 
otherwise  it  would  be  impossible  to  plead  an  acquittal 
or  conviction  on  this  indictment  in  bar  to  a  prosecution 
for  larceny;  Reg.  v.  Norton  {a).    [Lord  Denman  C.  J. 


(o)  8  C.  &  P.  196. 
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Why  could  not  the  defendants  aver  that  the  goods  in  the  1838. 

two  indictments  were  the  same  ?1    Too  great  an  onus  would  ^TN^/ 

J  °  Martin 

be  thrown  on  the  prisoner,  if  he  had  also  to  prove  such  an  and  Wife 
averment ;  it  should  be  enough  for  him  to  produce  the  two  Tlie  qUEEN( 
indictments,  and  the  prosecutor  would  then  have  to  prove 
that  the  offences  were  different.  [Lord  Detiman  C.  J. 
What  authority  is  there  for  saying  that  the  collation  of  the 
two  indictments  would  afford  primA  facie  evidence  ?]  Rex 
v.  Parry  and  others  (a).  [Patteson  J.  Suppose  the  of- 
fences in  the  two  indictments  were  laid  on  different  days, 
the  prisoner  would  still  have  to  make  the  same  averment 
in  his  plea  of  autrefois  acquit ;  on  whom  would  the  onus  of 
proof  lie  ?]  On  the  prosecutor,  after  the  indictment  had 
been  put  in,  because  time  is  immaterial.  It  is  true  that  the 
present  indictment  follows  the  language  of  the  statute,  and 
that  a  prior  statute,  the  7  Geo.  4,  c.  64,  s.  21,  enacts,  that 
where  the  offence  charged  has  been  created  by  any  statute, 
the  indictment,  after  verdict,  shall  be  held  sufficient  if  it 
follow  the  words  of  the  statute.  But  the  omission  in  this 
case  is  of  an  essential  particular,  and  is  not  helped  by  ver- 
dict. 


Archbotd  for  the  crown.  The  indictment  in  the  present 
case  follows  the  words  of  the  statute.  [Littledale  J.  The 
statute  uses  the  general  word  "  goods/'  yet  surely  you  would 
have  to  specify  the  goods.]  It  is  the  20th  section  of  7 
Geo.  4,  c.  64,  which  cures  technical  defects;  but  the  21st 
section  is  now  relied  upon,  which  relates  to  matters  of  sub- 
stance. [Lord  Denman  C.  J.  Would  an  indictment  for 
burglary  or  larceny  be  sufficient,  which  did  not  allege  to 
whom  the  dwelling-house  or  goods  belonged  ?]  Those  are 
common  law  offences,  but  any  offences  created  or  defined 
by  statute  may  be  alleged  in  the  indictment  according  to 
the  Words  of  such  statute.  [Littledale  J.  Under  sect.  22 
of  the  7  &  8  Geo.  4,  c.  29,  would  it  be  enough  to  allege  that 
defendant  destroyed  a  will,  without  saying  whose  will  ?]  In 

(a)  t  C.  &  P.  836. 
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1838.  Rex  v.  McGregor  (a)  it  was  held,  that  an  indictment  on  39 
Geo.  8,  c.  85,  for  embezzling,  must  state  to  whom  the  pro- 
and  Wife  perty  belonged,  but  that  decision  was  before  the  statute 
The  Quern  now  re'*e(*  uPon  *°  cure  tn'9  omission.  The  omission  to 
state  whose  goods  the  defendants  have  obtained  by  fraud 
would  create  no  embarassment  to  them  in  pleading  autrefois 
acquit.  Hawkins  observes,  "  I  take  it  to  be  clear  that  if 
the  nature  of  the  crime  be  in  substance  the  same,  a  variance 
may  generally  be  helped  by  proper  averments  (b).n 

Curwood  in  reply.  The  distinction  taken  between  statut- 
able and  common  law  offences  does  not  make  against  the 
prisoners,  for  the  offence  of  which  they  have  been  con- 
victed may  be  pleaded  in  bar  to  an  indictment  for  larceny, 
and  therefore  should  have  been  described  as  at  common 
law. 


Lord  Denman  C.  J. — I  am  clearly  of  opinion  that  this 
indictment  is  bad;  it  is  quite  consistent  with  it  that  the 
goods  in  question  belonged  to  the  prisoners.  And  although 
they  may  have  obtained  their  own  goods  under  such  cir- 
cumstances as  to  constitute  the  offence  of  which  they  have 
been  convicted,  yet  prim&  facie  the  taking  of  a  party's  own 
goods  is  lawful,  and  the  circumstances  shopld  be  shewn 
which  make  it  otherwise.  Is  the  defect  then  cured  by  7 
Geo.  4,  c.  64,  s.  21,  which  provides,  that  "  where  the  of- 
fence charged  has  been  created  by  any  statute,  or  subjected 
to  a  greater  degree  of  punishment  &c,  the  indictment  or  in- 
formation shall  after  verdict  be  held  sufficient  to  warrant  the 
punishment  prescribed  by  the  statute,  if  it  describe  the  of- 
fence in  the  words  of  the  statute  ?"  But  some  offence  must 
be  described,  it  is  not  sufficient  to  use  the  mere  words  of  the 
statute,  without  describing  any  offence  whatever.  It  is  a 
common  principle  of  law,  that  every  criminal  charge  shall  be 
made  with  convenient  precision  and  certainty.    In  this  case 

(a)  Russ.  &  Ry.  23.  (6)  P.  C.  book  2,  ch.  35.    "  Of 

the  plea  of  autrefois  acquit.'' 
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not  only  is  the  offence  not  described  with  convenient  cer-  183& 
tainty,  but  no  offence  is  described  at  all.    Several  offences  S^v^/ 

are  provided  for  by  the  7  8c  8  Geo.  4,  c.  29,  in  such  a  way  aD(i  \yjfe 

that  the  mere  words  of  the  statute  do  not  describe  any 

1  mi  .  *  The  Queen. 

offence  whatever,    1  hus  sect.  22  makes  it  a  misdemeanor 

to  destroy  or  conceal  any  will ;  and  sect.  33  makes  it  an 
offence  to  kill  any  house  dove,  and  nothing  is  said  about  the 
ownership  of  such  will  or  house  dove,  although  of  course 
a  person  may  destroy  his  own  will  or  house  dove  at  pleasure. 
Such  general  language,  if  copied  in  an  indictment,  would 
be  insufficient,  and  we  must  not  construe  the  prior  statute 
of  the  7  Geo.  4,  c.  64,  s.  21,  in  such  a  manner  as  to  make 
that  an  offence  after  verdict  which  may  have  been  no  of- 
fence at  all. 


Littleoale  J. — I  have  no  doubt  that  after  judgment  by 
default  this  indictment  would  be  bad.  The  only  question 
is,  whether  it  is  cured  by  verdict  under  the  7  Geo.  4,  the 
offence  having  been  described  in  the  words  of  the  subse- 
quent statute.  However  the  7  Geo.  4  may  cure  an  indict- 
ment of  this  kind,  so  far  as  the  description  of  the  offence 
itself  is  concerned,  I  am  of  opinion  that  the  goods  which 
are  the  subject-matter  of  the  offeuce  must  be  described 
with  convenient  certainty,  as  at  common  law. 

Patteson  J. — I  entirely  agree  that  this  indictment  is  bad, 
and  that  it  is  not  cured  by  verdict.  It  is  true  that  the  section 
of  the  act  describing  this  offence  says,  if  "  any  person"  shall 
by  "  any  false  pretences"  obtain  u  any  chattel"  &c. ;  yet 
the  "  any"  person  must  be  named,  the  "  false  pretences" 
particularized,  and  so  must  the  "  chattel,"  by  stating  what  it 
was  and  to  whom  it  belonged;  it  is  not  enough  to  say 
generally,  that  a  chattel  was  obtained  with  intent  to  defraud 
a  person,  although  his  name  is  mentioned. 

Williams  J.  concurred. 


Judgment  for  the  plaintiffs  in  error. 
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funtri  The  QlJEEN  u-  The  Marquis  of  Salisbury. 

f "  ?i?d°ener  ^N  0,1  flPPeaI  a8ain8t  a  rate  for  the  re,'er  °f  the  P*** 

resting  on       the  parish  of  Ware,  wherein  the  Marquis  of  SaKshury  we» 

piles  driven       ted  as  the  and  occupier  Qf  Ware  Bridge,  the  Hert- 

into  the  soil,  r  ° 

one  end  of     ford  shire  Quarter  Sessions  confirmed  the  rate,  subject  to 

theparTshSof  the  opinion  of  this  Court  upon  the  following  case  J — 

A.,  and  the  Ware  Bridge,  the  property  rated,  is  situated  on  the  high- 

pnrisVuf  B.,  way  °f  tne  great  north  road,  across  the  navigable  river 

in  which  pa-  connecting  the  town  of  Ware  with  a  street  partly  in 

nsh  was  situ-  .  ~  ...         .  ,     *  a 

ate  the  toll-  the  parish  of  Ware,  and  partly  in  the  parish  of  ureat  Am- 
house,  is  rate-  wc„  and  •   itse,f  jn  lhe  8everai  pari8hes  of  Ware  and 

able  for  an  *  r 

occupation  of  Great  Aniwell.    It  is  a  wooden  and  very  ancient  atructure, 

ratA,  although0  resting  upon  piles  driven  into  the  soil  of  the  bottom  of  the 

the  road  over  river,  and  on  abutments  of  brick  work  on  the  bank  on 

repa^redgebyaS  cither  side.    Attached  to  the  bridge,  and  resting  on  piles 

other  persons,  driven  also  into  the  bed  of  the  river,  is  a  stand  or  house 

2.  Where 

tolls  traverse    used  by  the  person  who  collects  the  tolls  hereinafter 

of  a  bridge     ^f^^    gucn  8tand  or  house  is  in  the  parish  of  Great 

were  let  at  a  * 

yearly  rent,     Amwell.   The  occasional  repairs  necessary  to  the  wood* 

deed"— Held,  ^ork  and  frame  of  the  bridge  have,  during  the  last  twenty 
that  no  inter-  years>  been  executed  by  the  orders  and  at  the  costs  of  the 
and^hntlhc  present  Marquis  of  Salisbttry  and  his  father,  the  late  Mar- 
owner  of  the  qUjs.  amongst  which  have  been  excavations  of  the  soil  in 
bridge  was  1      7  ° 

rateable  in  the  bed  and  banks  of  the  river,  for  the  purpose  of  driving 

be^ficiafoc-8  P''es  anc*  8trengthening  the  abutments  and  land-ties.  The 

cupation  planking  of  the  carriage-way  has  in  the  same  manner  been 

3.  Where    repaired  by  the  order  of  the  Marquis  of  Salisbury  and  his 

the  crown 

granted  to  S.  the  castle  and  honor  of  H.,  and  "  all  that  toll  and  all  those  tolls  called 
'  traverse/  to  be  taken  in  manner  accustomed,  i.  e.  of  all  saleable  things  passing  throogh 
the  town  of  II.  and  also  through  the  towns  of  Ware,  B.,  T.,  and  elsewhere,  in  divem 
places  in  the  same  county;"  and  it  appeared  that  a  toll  had  always  been  taken  at  War* 
Bridge,  and  that  in  various  ancient  documents  it  had  been  described  as  the  travel  le 
and  the  toll  traverse  of  the  bridge  of  W.,  and  that  S.  and  his  ancestors,  for  twenty  year* 
past,  had  repaired  the  bridge: — Held,  that  the  burden  was  cast  upon  S.  to  shew  that 
the  toll  was  a  toll  thorough,  and  not  traverse,  although  the  bridge  was  a  public  high- 
way ;  and  that  the  sessions,  in  the  absence  of  any  such  evidence,  were  warranted  in 
inferring  that  it  was  a  toll  traverse. 
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late  father ;  but  the  road  itself  has  never  been  repaired  by  1938 
either  of  them.  The  tolls  before  mentioned  are  regulated 
according  to  a  fixed  scale  set  out  in  the  deeds  relating  to 
them,  hereafter  mentioned.  They  are  collected  by  James 
Kent  (who  resides  in  the  toll  house)  on  behalf  of  Robert 
Everett,  who,  by  a  parol  agreement  with  the  Marquis  of 
Salisbury,  has  contracted  for  the  receipt  of  these  and  cer- 
tain other  tolls  for  one  year,  from  1st  April,  1835,  at  the 
rent  of  261/.;  one-twelfth  part  of  which  was  paid  at  the 
time  of  the  contract,  and  the  residue  of  that  sum  was  se- 
cured to  be  paid  to  the  said  Marquis  of  Salisbury,  by  equal 
monthly  instalments  of  19/-  18i.  9d.,  by  a  warrant  of  attorney 
duly  executed  by  the  said  Robert  Everett  and  two  sureties; 
but  no  grant  or  demise  of  the  tolls  had  been  made  or  ex- 
ecuted to  Robert  Everett.  Lord  Salisbury  is  entitled  to 
the  tolls  under  a  grant  of  6  Car.  1.  They  are  of  very 
ancient  origin,  and  the  following  evidence  of  their  nature 
was  produced  at  the  hearing  of  the  appeal. 

1.  17  JEdw.       An  inquisition,  taken  at  8cc.,  before  the 


Hertford. }  escheator,  on  &c,  upon  the  oath  of 
&c.j  who  say  that  Aymore  de  Valence,  late  Earl  of  Pern- 
broke,  was  seised  in  his  demesne  as  of  fee,  on  the  day  of 
his  decease#  of  the  castle  and  town  of  Hertford,  with  ap- 
purtenances, in  the  county  of  Hertford.  [The  inquisition, 
after  stating  certain  rents  &c«,  proceeded  as  follows :]  Also 
they  say  that  the  tolls  of  the  market  and  the  traverse  within 
the  borough  of  Hertford,  together  with  the  tolls  of  the 
fair  there,  is  worth  by  the  year  30s.  by  estimation.  Also 
the  traverse  at  the  bridge  of  Ware  and  at  the  bridge  of 
Thele,  pertaining  to  the  said  borough  of  Hertford,  with 
the  flow  of  the  water  from  the  town  of  Waltham  Cross  aa 
far  as  to  the  town  of  Hertford,  is  worth  by  the  year  Si, 
Also  they  say  that  the  traverse  of  Hatfield,  pertaining  to 
the  said  borough,  is  worth  by  the  year  205.  And  they  say 
the  aforesaid  Earl  held  the  aforesaid  castle  and  town  of 
Hertford,  with  the  manors  of  Essenden  and  Bayford  per- 
taining, and  other  their  appurtenances,  of  the  gift  of  the 
now  lord  the  king,  by  what  service  they  know  not. 


The  Queen 
v. 
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1888.         £•  E  registro  Due.  Lane.  ^  To  the  tenants  of  Hertford. 

temp.  Hen.  5,  fol.  xlix.  5    Henry  &c,  to  all  to  whom 

&c.  greeting.    Know  ye  that  we,  considering  the  poverty 

Marquis  of  0f  our  tenants  of  our  town  of  Hertford  and  others  dwelling 
Salisbury.    .  .  ,       ,  , 

in  the  same  town,  of  our  especial  grace  have  pardoned  and 

released  unto  our  said  tenants  and  the  other  inhabitants  all 
manner  of  toll  to  us  pertaining  of  and  for  all  kinds  of  mer- 
chandise which  shall  be  bought  at  the  fairs,  markets,  &c.  in 
the  town  aforesaid,  for  the  term  of  ten  years  next  to  come, 
saving  always  as  to  the  custom  to  us  due  of  and  for  all 
kinds  of  merchandise  which  shall  pass  over  the  water  of 
Lea  by  the  town  above  said,  in  the  same  manner  as  we 
have  at  the  bridge  of  Ware. 

3.  The  counties  of  1  The  accounts  of  all  and  singular 
Hertford,  Mid->    the  Miuisters  of  the  King's  Ma- 
dlesex,  Surrey.  )    jesty  then  accountable,  from  the 
feast  of  St.  Michael  the  Archangel,  in  the  35th  Hen.  8, 
unto  the  same  feast  in  the  36th  year  of  his  said  majesty's 
reign,  (that  is  to  say)  for  one  whole  year,  as  follows :  — 


The  Farm  of  the  Toll  or  Pas-)  For  27t  lately  received 
sage  of  the  Bridge  of  Ware. )  from  the  issues  of  the 
toll  traverse  of  the  bridge  of  Ware,  so  lately  approved  by 
the  collector  of  customs  and  tolls  daily,  weekly  and  quar- 
terly, he  does  not  answer  here,  because  the  profit  thereof  is 
demised  unto  William  Graver  by  indenture,  and  is  charged 
below  under  the  sum  of  34/*,  as  parcel  of  his  farm.  Nei- 
ther does  he  answer  for  3/.  from  the  issues  of  the  toll  of 
the  bridge  of  Stanstead,  otherwise  called  Thele,  for  the 
same  cause.  Neither  does  he  answer  for  4/.,  lately  received 
from  the  issues  of  the  toll  of  the  bridge  of  Hertford,  with 
the  farm  of  the  fishery  of  the  demesne  water;  but  he  does 
answer  for  34/.  from  the  farm  of  the  toll,  otherwise  called 
the  traverse  and  custom,  of  the  castle  and  honor  of  Hert- 
ford, parcel  of  the  Duchy  of  Lancaster,  to  be  taken  in  the 
accustomed  manner,  (that  is  to  say)  of  and  for  all  things 
vending,  passing,  as  well  by  the  town  of  Hertford  as  by  the 
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town  of  Ware,  Bishop's  Hatfield,  Stanstead,  otherwise 
Thele,  or  elsewhere,  in  divers  places  in  the  county  of 
Hertford.  [Here  followed  an  enumeration  of  the  different 
tolls.] 

Duchy  of  Lancaster. 

4.  E.  bund.  Certificates  and  Depositions,  33  Eliz. — 
A  commission  to  divers  officers  of  the  Duchy  Court  of 
Lancaster,  indorsed  "  A  commission  to  inquire  of  toll  over 
Ware  Bridge,  &c.,  in  the  countie  of  Hertford,  (33  Eliz.)" 
reciting  that  by  reason  of  the  number  of  barges  upon  the 
river  Lea,  lately  made  navigable  by  act  of  parliament,  the 
carriages  of  which  were  of  late  made  by  carts  and  on 
horses*  backs  over  the  bridges  of  Ware  or  Hertford,  and 
Stanstead,  which  paid  toll  at  the  said  bridges,  the  tolls 
were  greatly  decaied;  and  it  required  the  commissioners  to 
ascertain  the  truth  of  the  premises,  and  whether  any  toll 
was  due  in  respect  of  the  barges. 

5.  The  return  to  the  above  commission  stated  that 
"  the  towle  of  the  said  bridges  is  decaied  within  these 
tenne  yeres  past,  to  the  yerely  value  of  16/.  at  least,  by  rea- 
son of  the  number  of  barges  greatly  increasing  on  the  river 
of  Lee,  to  which  ryver  there  now  belongeth  above  thirty 
barges;  which,  one  weeke  with  another,  do  carry  above 
1000  quarters  of  come,  and  that  her  majestie  never  had 
any  towle,  rent  or  dutie,  paid  by  any  bargeman  for  or  in 
respect  of  any  carriage  by  water.  Moreover,  wee  do  fiude 
by  divers  circumstances  and  due  examiuacion,  that  the 
towle  of  the  said  three  bridges  is  not  now  worth  to  be 
letten  to  any  tennant  or  farmer  whatsoever  above  40  marks 
by  the  yere." 

6.  1  Car.  1  to  fi  Car.  I.    The  accounts  of  the  Ministers 
of  the  lord  the  King  of  his  Duchy  of  Lancaster: — 

The  Farm  of  the  Toll  ^  And  he  answers  for  16/.  from  the 
of  the  Bridges.    3   ^arm  °f tne  to"  travers  and  cus- 
toms of  the  lordship,  castle  and  honor  of  Hertford,  of  all 
things  for  sale  passing  over  the  bri  Jges  of  Hertford,  Ware, 
vol.  in.  i  i 
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Hatfield,  Stansfield,  and  elsewhere,  in  divers  places  in  the 
countie  of  Hertford,  so  demised  unto  Nathaniel  West  for  a 
term  of  years,  &c.  &c. 

7.  Similar  Ministers'  accounts  for  the  6  and  7  Car.  1, 
were  put  in,  wherein  William,  Earl  of  Salisbury,  answers 
them  for  49/.  2s.  5d.  from  the  fee  farms  granted  to  the 
aforesaid  earl  by  letters-patent  of  his  said  majesty. 

8.  Letters-patent,  dated  the  6th  Car.  1,  which,  after  re- 
citing an  indenture  of  17  J  etc.  1,  made  between  the  said 
James  1,  of  the  one  part,  and  Sir  Henry  Hobart,  Bart.,  and 
others,  of  the  other  part,  whereby  the  said  James  did,  of 
his  special  grace,  certain  knowledge  and  mere  motion,  and 
at  the  request  and  nomination  of  his  then  present  majesty 
King  Charles,  being  then  Prince  of  Wales,  &c.  &c,  and  for 
his  sole  use  and  benefit,  lease,  grant,  and  to  farm  let  to  the 
said  Sir  Henry  Hobart  and  others,  all  those  the  honor, 
castle,  lordship,  manor,  town,  grange,  farms, rents,  revenues, 
lands,  tenements,  and  hereditaments,  of  Hertford,  whether 
called  Hertford,  or  lying,  growing  and  being  in  Hertford, 
with  their  rights,  members  and  appurtenances,  in  the  said 
county  of  Hertford,  being  part  of  the  lands  belonging  to 
the  ancient  Duchy  of  Lancaster,  for  the  term  of  ninety- 
nine  years ;  and  that  the  said  lessees,  by  an  indenture  of 
20th  September,  3  Car.  1,  by  his  said  majesty's  liceuce, 
did  assign  to  G  Kigh/y  and  J.  Southworth  all  that  the 
castle  and  manor  of  Hertford,  with  all  their  rights,  mem- 
bers and  appurtenances,  and  all  that  fishery,  &c,  and  all 
that  meadow,  &c,  and  all  those  tolls,  otherwise  called  tra- 
verse and  customs,  of  the  lordship,  castle,  and  manor  of 
Hertford,  parcel  of  the  Duchy  of  Lancaster,  to  be  taken 
aud  received  as  theretofore  had  been  accustomed,  that  is  to 
say,  (specifying  the  tolls,)  for  the  residue  of  the  said  term 
of  ninety-nine  years ;  it  was,  by  these  now  recited  letters- 
patent,  made  known  that  his  said  majesty  did  confirm 
this  last-mentioned  indenture,  and  in  consideration  of 
292/.  16s.  8d„  paid  by  William,  Earl  of  Salisbury,  did 
grant  to  the  said  Earl,  his  heirs  and  assigns,  for  ever,  his 
majesty's  reversion  of  the  aforesaid  manor  and  castle  of 
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Hertford ;  [then  followed  an  enumeration  of  the  parcels ;]  1838. 

"  and  also  all  that  toll  and  all  those  tolls,  called  traverse  J^C^ 

The  Queen 

and  customs  of  the  lordship  and  honor  of  Hertford,  in  the  v. 

said  county  of  Hertford,  to  be  taken  in  manner  accustomed,    Marquis  of 
J  '  9  Salisbury. 

(that  is  to  say)  of  all  saleable  things  passing  through  the 
town  of  Hertford,  and  also  through  the  towns  of  Ware, 
Bishop's  Hatfield,  Thele,  otherwise  Therle,  Belbar,  and 
elsewhere,  in  divers  places  in  the  said  county,  (that  is  to 
say)  for  every  cart  carrying  or  laden  with  wool,  flax,  corn, 
leather,  wine,  or  other  wares  and  saleable  things,  passing 
over  the  bridges  aforesaid  or  elsewhere,  in  divers  places 
above  mentioned,  two  pence ;  for  every  horse  carrying  sale- 
able things,  whose  pack  is  tied  under  the  horse's  belly,  one 
penny,  and  if  the  load  be  not  tied,  one  halfpenny,  except  a 
horse  carrying  corn,  for  which  is  to  be  taken,  to  wit,  one 
farthing :  and  also  for  every  man  carrying  wares  or  saleable 
things  on  his  back,  whose  pack  exceeds  the  value  of  four 
pence  sterling,  passing  over  the  bridges  aforesaid,  or  else* 
where  as  aforesaid,  one  farthing :  Then  or  there  late  in  the 
tenure  or  occupation  of  Nathaniel  Weston,  gentleman,  or 
his  assigns,  as  by  the  particular  thereof  mentioned  to  be 
the  yearly  rent  or  value  of  16/." 

The  castle  of  Hertford  belongs  to  the  present  Marquis 
of  Salisbury.  It  is  the  practice  to  charge  all  waggons  and 
carts,  laden  with  merchandize,  passing  over  the  bridge, 
with  the  toll ;  but  if  they  pass  through  the  town,  and  not 
over  the  bridge,  no  toll  is  demanded. 

Thesiger,  Dotvling  and  Calvert,  in  support  of  the  order  First  point: 

of  sessions  (a\    I.  There  can  be  no  doubt  that  a  bridge.  A  bridKc» 
.  .  .  having  its 

having  its  foundation  fixed  in  the  soil,  is  a  rateable  tene-  foundation  in 
ment:  Rex  v.  Londonthorpe  (b),  Rex  v.  Otley,  Suffolk  (c).  J^ffi." 
In  those  cases  a  wooden  windmill,  resting  on,  but  not 
fixed  in,  a  brick  foundation,  was  held  not  rateable,  because 
not  affixed  or  annexed  to  the  soil. 

(o)  Jan.  17,  before  Lord  Den-        (6)  6  T.  R.  377. 
man  C.  J.,  Lit  tie  dale,  Williams,        (r)  1  B.  &  Ad.  161. 
and  Coleridge,  Js. 

1  1  2 


The  Qui' km 
v. 
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183ft.  II.  The  receipt  of  tolls  by  Lord  Salisbury  not  being  for 

the  exercise  of  any  public  duty,  as  in  Rex  v.  The  Inhabitants 
of  Liverpool  (a),  but  for  his  private  bene6t,  clearly  makes 
Mim,uiSof   him  rateable  as  a  beneficial  occupier;  Rex  v.  The  Beverley 

SAMblll'RY.  1  * 

Second  >inr  ^&nt  Company  (b).  In  the  words  of  Lord  Ellenbo- 
The  receipt  of  rough  C.J.,  in  Rex  v.  Terrott  (c),  he  has  a  beneficial  occu- 
\s  a  bweficUd  Pal'on  or  emolument  resulting  from  the  tolls  in  a  personal 
occupation.     and  private  respect. 

Third  point:       HI-  The  main  question  is,  whether  Lord  Salisbury  is 

of'wnr/*'8**  owner  °^  lne  D"('ge»  or  °^  tne  t0"9  onty »  ^or  lt  ls  conceded 
Bridge.  that  tolls  per  se  are  not  rateable.  But  the  tolls  are  evi- 
dently a  toll  traverse,  which  ex  vi  termini  implies  an  owner- 
ship in  the  soil  (d).  They  are  described  as  a  "  toll  traverse" 
throughout  all  the  documentary  evidence.  The  inquisition 
on  the  death  of  Ay  mar  de  Faience  calls  them  "  the  traverse 
at  the  bridge  of  Ware.1*  The  ministers'  accounts,  35 
lien.  8,  and  of  2  Car.  1 ,  call  them  expressly  "  toll  tra- 
verse:'' and  in  the  letters-patent  of  2  Car.  2,  reciting  the 
grant  of  the  honor  and  castle  of  Hertford  by  Jac.  1,  they 
are  described  as  "all  those  tolls  called  traverse."  The 
grant  of  Jac.  1,  being  "  ex  certa  scientia  et  mero  motu,"  is 
to  be  taken  more  strongly  against  the  crown,  and  beneficially 
for  the  subject;  Com.  Dig.  Grant  (G  12);  and  this  can 
only  be  effected  by  construing  the  tolls  to  be  traverse,  and 
not  a  thorough  toll.  If  then  the  toll  be  toll  traverse,  the 
bridge  must  be  vested  in  Lord  Salisbury,  and  not  the  tolls 
only,  for  toll  traverse  accrues  by  reason  of  the  ownership  of 
the  soil.  Many  circumstances  shew  that  the  bridge  is  so 
vested.  The  words  of  the  letters-patent  of  Car.  1  are  suf- 
ficient to  pass  the  bridge ;  for  although  the  bridge  eo  nomine 
is  not  conveyed,  yet  there  is  a  special  grant  of  the  only 
source  of  profit  accruing  from  the  bridge,  viz.  the  toll  tra- 
verse. The  repairs  done  for  the  last  twenty  years  shew  acts 
of  ownership  that  would  be  sufficient  evideuce  to  maintain 


(«)  7  It.  &  C.  61 ;  &  C  9  D.  &        (c)  3  East,  506. 
K.  7K0.  (tl)  See  20  Yin.  Abr.  Toll. 

(A)  1  N.  &  P.  646. 
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trespass.  If  the  repairs  were  done  by  the  lords  of  Salisbury  1838. 

merely  as  owners  of  the  toll,  the  onus  is  on  them  to  shew  J^C^ 

.  The  Queen 

that  fact.    Even  if  their  possession  were  a  wrongful  one,  t>. 

still,  having  endured  for  twenty  years,  it  would  be  sufficient  ^isbur^ 
until  it  were  determined,  and  even  against  the  Crown,  un- 
less a  writ  of  intrusion  were  brought. 

IV.  As  to  the  interest  in  the  tolls  not  being  in  Lord  Fourth  point 
Salisbury,  it  is  clear  that  he  could  pass  no  interest  in  them  Sis^I^ai11 
to  the  lessee  by  parol ;  Bird  v.  Higginson(a),  Gardiner  v.  by  parol. 
Williamson  (ft).    Rex  v.  Snowdun  (c)  was  cited  at  the  ses- 
sions to  shew  that  Lord  Salisbury  was  not  rateable ;  but 
that  case  is  beside  the  question. 

Lastly,  it  is  clear  that  Lord  Salisbury  may  be  rated  with-  The  owner  of 

out  being  an  inhabitant ;  Rex  v.  Barnes  (d).  rateable  pro- 

&  '  v  J  perty  may  be 

rated  without 

Piatt  and  E.  F.  Moore,  contra.  The  case  does  not  find  jgj^"1  inha* 
that  Lord  Salisbury  is  the  occupier  of  the  bridge :  if  any 
one  is  the  occupier,  it  is  Everett.  An  interest  in  a  house  Fourth  point, 
may  pass  by  parol ;  and  the  toll-house  was  in  fact  occupied 
by  him.  The  tolls  are  called  a  "  toll  traverse,"  but  they  are  Third  point, 
in  fact  a  toll  thorough,  to  be  taken  of  all  persons  passing 
through  the  town  of  Hertford.  In  the  words  of  the  original 
grant,  it  is  payable  by  all  "  transeuntibus  per  villam  de 
Hertford,  Ware/'  &c. ;  and  the  number  of  places  specified 
shew  that  it  was  toll  from  travellers  on  the  public  highway 
that  was  intended.  The  words  "transversum  pontis  de 
Ware,"  which  is  the  mode  of  describing  the  toll  in  the 
ancient  grants,  as  appears  by  an  inquisition  of  5  Edw.3,  set 
out  in  Chawtcy'a  Hertfordshire,  238,  do  not  mean  toll  tra- 
verse, as  now  used,  but  a  toll  for  passage  only.  Tomline'a 
Law  Diet,  defines  traversum,  a  ferry.  There  is  no  ground 
therefore  for  contending  that  this  toll  is  a  toll  traverse.  If 
Charles  1st  had  intended  to  grant  Ware  Bridge,  he  would 
have  expressed  it  in  terms ;  and  the  grant  must  be  construed 


4  N.  &  M.  505. 
(b)  2  B  &  Ad.  S36. 


(c)  1  N.  &  M.  459;  S.  C.  4  B. 
&  Ad.  713. 

(d)  1  B.  &  Ad.  113. 


The  Queen 
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1838.       in  favour  of  the  Crown ;  2  Comm.  347.    The  distinction 
between  toll  thorough  and  toll  traverse  is  comparatively 
v.         modern,  and  was  first  taken  in  22  Ass.  58,  which  was  cited 

^lhbub0/.  in  Smith  v#  ShePherd '(<*)>  and  overruled  as  to  the  point  that 
toll  thorough  cannot  be  claimed  by  prescription. 

It  is  found  that  this  bridge  is  a  highway.  Therefore 
even  if  originally  the  toll  was  toll  traverse,  it  would  become 
toll  thorough,  when  the  bridge  became  a  highway;  Com. 
Dig.  Toll,  (D  a),  lb.  (C).  The  toll  taken  by  Lord  Salisbury 
is  a  sort  of  pontage ;  Jehu  WebVs  case  (b) ;  and  the  repairs 
done  by  him  are  a  good  consideration  for  it.  Nothing  but 
the  tolls  passed  under  the  grant  to  Lord  Salisbury;  for  the 
bridge  being  land,  could  not  pass  as  appurtenant  to  land. 
Rex  v.  Sncncdon  (c)  therefore  is  distinctly  in  point,  for  that 
case  shews  that  tolls  are  not  rateable  at  all,  even  though 
there  be  a  toll-house;  for  the  toll-house  may  be  pulled 
down,  and  still  the  tolls  would  be  payable.  Brett  v. 
Beaks  {d)  is  an  authority  to  shew  that  the  repair  of  Ware 
Bridge  is  a  good  consideration  for  toll  thorough  at  that 
place.  The  origin  of  the  right  to  take  tolls,  which  p  obably 
existed  before  the  Conquest,  appears  to  have  arise  from  its 
being  considered  a  feudal  incident  to  laud.  Tuus  Sir  H. 
Ellis  defines  it  as  "  the  customary  dues  or  rents  paid  to  the 
lord  of  a  manor  for  his  profits  of  the  fair  or  market,  as  well 
as  a  tribute  or  custom  for  passage" (e),  citing  Bract.  2,  c.24, 
s.  3.  If  this  be  the  correct  view,  it  is  easy  to  conceive  how 
the  tolls  might  be  granted  without  the  land ;  and  as  Lord 
Salisbury  maintains  the  bridge,  they  are  supportable  as  a 
toll  thorough. 

Cur.  adv.  vult. 

Lord  Den  man  C.J.  on  this  day  delivered  the  judgment 
of  the  Court: — 

{a)  Cro.  Eliz.  710;  S.C.  Moor.  (c)  1N.&M.  459;  5.  C.  4  B. 

574,  reported  differently.   See  per  &  Ad.  713. 

Lord  Tenterden  C.  J.  in  Brett  v.  (d)  Moo.  &  Malk.  426;  10  B. 

Bealts,  10  B.  &  C.  511.  &  C.  50& 

(b)  8  Rep.  46  a.  (e)  1  Intiod.  to  Domesday,  956. 
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This  is  an  appeal  against  a  poor-rate,  to  which  Lord  1838. 
Salisbury  is  assessed  as  the  occupier  of  land  in  the  parish 
of  Ware,  and  the  land  so  occupied  is  described  in  the  rate  v. 
as  Ware  Bridge.  It  appears,  from  the  facts  stated,  that  ^*3ur°y 
Ware  Bridge  is  partly  in  the  parish  of  Ware,  and  partly  in 
that  of  Great  Am  well.  It  is  a  wooden  structure,  resting  on 
piles  driven  into  the  bed  of  the  river,  and  on  abutments  of 
brick  work  on  the  banks.  Attached  to  the  bridge,  and  rest- 
ing on  piles  driven  into  the  bed  of  the  river,  but  in  the  pa- 
rish of  Great  Amwell,  is  a  stand  or  house  occupied  by  the 
person  who  collects  the  bridge  tolls.  The  repairs  of  the 
bridge  for  the  last  twenty  years  have  been  done  by  the  late 
and  present  Marquis ;  and  in  doing  them,  excavations  have 
been  made  in  the  soil  of  the  bed  and  banks  of  the  river  for 
the  purpose  of  driving  piles,  and  strengthening  the  abut- 
ments and  land-ties.  The  planking  of  the  carriage-way  has 
been  in  the  same  manner  repaired  by  them  from  time  to 
time,  but  not  the  road  itself  upon  the  bridge.  The  Mar- 
quis is  the  grantee  from  the  Crown,  in  right  of  the  Duchy  of 
Lancaster,  of  the  bridge  tolls,  in  the  manner  more  particu- 
larly described  hereafter.  Upon  these  facts,  if  there  were 
nothing  more  in  the  case,  there  would  be  clearly  quite 
enough  to  warrant  the  sessions  in  finding  that  there  was  an 
occupation  of  land  in  the  parish  of  Ware  by  the  Marquis, 
and  an  occupation  beneficial  in  respect  of  the  tolls.  The 
actual  perception  of  the  tolls  in  the  parish  of  Great  Amwell 
alone  would  be  immaterial,  because  the  land  in  Ware  would 
appear  to  contribute  towards  the  earning  them;  and  the 
case  would  seem  to  be  almost  identical  with  that  of  Rex  v. 
Barnes  (a) :  the  difference  that  a  road- way  was  placed  upon 
the  planking  of  the  bridge  and  kept  in  repair  by  others  than 
the  Marquis,  whereas  in  the  case  cited,  the  Bridge  Com- 
pany made  and  repaired  the  carriage-way  as  well  as  the 
bridge,  could  not  be  considered  material,  because  it  would 
not  rebut  the  presumption  of  ownership  and  occupation  of 
the  bridge  itself  and  the  land  on  which  it  stands,  arising 

(a)  1  D.  &  Ad.  113. 
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from  tbc  facts  before  stated.  Two  circumstances  however 
were  relied  on  to  relieve  the  Marquis  from  the  present  as- 
sessment; the  first,  that  by  reason  of  a  demise  another  person 
was  the  occupier;  the  second,  that  the  nature  of  the  toll  itself, 
and  the  title  under  which  the  Marquis  held  it,  when  examined 
into,  shewed  conclusively  that  he  was  not  the  owner  of  the 
bridge  or  land  on  which  it  stands,  but  that  he  had  repaired 
the  bridge  only  in  respect  of  the  tolls,  granted  to  him.  With 
regard  to  the  former,  the  case  states  the  tolls  to  be  collected 
by  J.  Kent,  who  resides  in  the  toll-house,  on  behalf  of 
Everett,  and  that  Everett  receives  them  under  a  parol  agree- 
ment with  the  Marquis  for  one  year,  at  a  yearly  rent  or  sum 
to  be  paid  by  monthly  instalments,  secured  by  a  warrant  of 
attorney ;  and  that  the  Marquis  has  executed  no  grant  or 
demise  of  the  tolls.  Assuming  then  that  the  tolls  are 
claimable  in  respect  of  the  ownership  of  the  land,  there  is 
no  evidence  here  that  the  land  eo  uomine  is  professed  to  be 
demised  at  all ;  there  is  nothing  to  shew  that  at  this  moment 
the  Marquis  is  not  in  the  possession  of  the  land  for  the  pur- 
pose of  doing  the  repairs,  indeed  for  every  purpose  con- 
sistent with  the  bare  collection  of  the  tolls  by  Everett,  at 
the  toll-house.  On  the  other  hand,  though  there  is  an 
agreement  for  a  demise  of  the  tolls  eo  nomine,  yet,  as  by  their 
nature  they  can  only  pass  by  deed,  no  interest  at  law  has 
passed  out  of  the  Marquis,  who  must  therefore  be  still  con- 
sidered in  possession  of  them ;  his  intended  tenant  being  in 
truth  only  his  bailiff  for  the  collection  of  them. 

We  pass  to  the  consideration  of  the  remaining  point  of 
the  case.  The  question  intended  here  to  be  raised  is, 
whether  the  toll  claimed  by  the  Marquis  be  toll -traverse, 
or  toll-thorough;  in  the  former  case,  it  would  imply  the 
ownership  of  the  land,  and  then  the  repairs  before  men- 
tioned would  still  be  referable,  as  before  they  appeared  to 
be  to  the  ownership  of  the  bridge  and  land ;  in  the  latter, 
no  such  inference  would  arise,  and  the  repairs  of  the  bridge 
would  be  explainable,  as  done  in  respect  only  of  the  toll, 
and  as  the  necessary  consideration  to  render  the  grant  of  it 
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valid.  The  sessions  have  not  found  all  the  facts  from  which  1838. 

we  might  draw  the  legal  inference,  but,  in  addition  to  some  _V^f^/ 
facts  stated,  have  supplied  us  with  a  considerable  portion  v, 

of  documentary  evidence.    This  is  not  the  proper  mode  of  Marquis  of 

SALISBURY. 

submitting  a  case  for  our  consideration,  and  it  must  not  be 
assumed,  because  we  enter  into  the  examination  of  these 
documents,  that  we  will,  upon  all  occasions,  inquire  into 
matters  of  fact  properly  cognizable  by  the  sessions  only. 

From  the  documentary  evidence  it  appears  that  the  Marquis 
derives  title  to  this  toll  under  a  grant  from  the  Crown  of  the 
reversion  expectant  on  a  lease,  of  the  honor,  castle,  lordship, 
manor,  town,  &c.  of  Hertford.  Among  the  parcels  of  the 
grant  specially  set  forth,  are  these, "  all  that  toll  and  all  those 
tolls  called  Traverse,  and  customs  of  the  lordship  and  honor 
of  Hertford,  in  the  said  county  of  Hertford,  to  be  taken  in 
manner  accustomed ;  that  is  to  say,  of  all  saleable  things 
passing  through  the  town  of  Hertford,  and  also  through  the 
town  of  Ware,  Bishop's  Hatfield,  Thele  otherwise  Therle, 
Belbar,  and  elsewhere  in  diverse  places,  in  the  said  county ; 
that  is  to  say,  for  every  cart  &c."  passing  over  the  bridges 
aforesaid  &c.  The  Marquis  therefore  takes  this  by  the 
description  of  a  toll  called  Traverse,  and  belonging  to  the 
lordship  and  honor  of  Hertford.  This  grant  is  of  the  date 
6  Car.  1.  We  are  also  supplied  with  an  inquisition  after 
the  death  of  Ay  mar  de  Valence,  Earl  of  Pembroke,  in 
which  the  toll  is  connected  with  the  castle  and  town  of 
Hertford,  and  called  "  the  Traverse  at  the  Bridge  of  Ware." 
A  minister's  account  for  Hertford  of  the  35  8t  36  Hen.  8, 
describes  it  as  "  the  Toll  Traverse  of  the  Bridge  of  Ware 
and  in  another  account  of  the  1  &  2  Car.  1,  the  minister 
answers  for  16/.  from  the  farm  "  of  the  toll  travers  and  cus- 
toms of  the  lordship,  castle,  and  honor  of  Hertford,  of  all 
things  for  sale  passing  over  the  bridges  of  Hertford,  Ware," 
&c.  It  cannot  be  denied  that  this  is  strong  evidence  to  shew 
that  the  toll  in  question  is  in  its  nature  toll  traverse;  it 
raises  a  strong  probability  that  Ware  is  a  manor  within  the 
honor  of  Hertford,  and  that  the  Marquis  is  the  owner  of 
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the  wastes  in  it :  the  soil  therefore  may  well  be  in  him,  and 
that  it  is  so,  is  consistent  with  the  facts  of  repairs  before 
stated.  We  think  that,  after  this  evidence,  the  burthen  was 
cast  upon  the  Marquis  of  meeting  it  by  contrary  evidence, 
and  that  in  default  of  his  doing  so,  the  sessions  were  well 
warranted  in  considering  it  a  toll  traverse,  and  in  confirming 
the  rate  upon  him.  The  order  of  sessions  therefore  will 
be  confirmed. 

Order  of  Sessions  confirmed. 


Saturday,  r^ie  QUEEN  v>  Lord  Godolphin  and  John  Hailstone, 
June  %nd.  Esq.,  Justices  of  the  Peace  for  Cambridgeshire. 

1.  Semble,  73 

that  a  Friendly  -O.  ANDREWS,  in  Hilary  term,  1837,  had  obtained  a 
rule^h^aoTDeen  ru'e>  caH'ng  upon  the  defendants  to  shew  cause  why  a  writ 

originally  in-  of  mandamus  should  not  issue,  directed  to  them,  command- 
rolled,  but  .      .  ...  .  .  .  . 

which  had  1Dg  tnem  to  issue  their  summons  to  the  president  and  stew- 
adopted  and  ards  of  t|ie  Qld  Club  Friendly  Society  in  Cambridge,  and 
acted  on  new  .  . 

rules  for  a  to  hear  and  determine  the  complaint  of  Thomas  Lupton 

vea^s^ithout  aSamst  tne  8a^  society,  for  having  expelled  him  from  it. 
having  them       By  the  affidavit  of  Lupton,  on  which  the  rule  was  ob- 

ceased  to  be  tained,  it  appeared  that  the  society  in  question  was  esta- 

withinthepro-  blished  in  1775,  and  that  in  1794  the  rules  of  the  society 
tectiou  of  the  . 

33  Geo.  3,  were  mrolled  with  the  clerk  of  the  peace.  These  rules 
°  £  The  Court  were  acte(*  uPon  ^TOm  *794  till  1804,  when  they  were 
refused  to  is-  altered  and  reprinted.  The  members  of  the  society  directed 
mus^ojustlces  an  attomey's  clerk  to  cause  the  amended  rules  to  be  in  rolled 
to  hear  the  ^  with  the  clerk  of  the  peace,  and  Lupton  paid  him  money 
membe^ofa  *  for  so  doing,  and  believed  that  they  were  in  rolled.  The 
detT^hiclT  amended  ru^es  were  acted  uPon  by tne  society  up  to  the  year 
had' been  act-  1835,  in  total  ignorance  of  their  never  having  been  inrolled 

not  i°nro"ied  UP  t0  that  time#  Between  1804  and  1835>  various  applica- 
tor upwards  of  tions  had  been  made  to  magistrates  to  restore  persons  expel- 

fhe^doubt^t  by  the  society,  and  amongst  others  one  by  John  Massey, 
entertained  as 

to  the  existence  of  the  society  in  such  a  case,  although  the  original  inrolled  rules  had 
never  been  repealed. 
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the  now  president  of  the  society,  who  was  thereupon  ordered  1838. 

to  be  readmitted.    The  affidavits  then  stated  that  Lupton  J^v-w/ 
t  i       t*  \  .  .  i  ,   T*16  Queen 

became  a  member  of  the  society  m  1797,  and  then  stated  v. 

his  expulsion  from  the  society  in  September,  1836,  his  ap-  oJ^^un[ 
plication  to  the  county  magistrates  for  an  order  to  readmit  and  another, 
him  to  the  society,  and  the  refusal  of  the  magistrates,  after 
hearing  the  other  side,  to  make  an  order,  on  the  ground  that 
the  rules  of  the  society  were  not  inrolled. 

The  affidavits  in  answer  stated,  that  in  the  year  1804, 
other  rules  and  articles,  differing  most  materially  and  essen- 
tially from  the  first  rules  which  were  inrolled,  were  adopted 
by  the  society,  with  the  full  sanction  of  Lupton,  the  then 
president,  which  were  acted  upon  up  to  1820,  when  certain 
other  rules  were  adopted  and  acted  upon  up  to  the  present 
time.  The  affidavits  then  denied  that  during  the  twenty 
years  in  which  the  deponents  had  been  members,  the  rules 
of  1794  had  been  acted  upon,  or  their  existence  known  to 
the  deponents,  or,  as  they  believed,  to  any  of  the  society, 
till  the  year  1834.  The  affidavits  then  stated  the  summons 
by  the  defendants  to  hear  the  complaint  made  by  Lupton, 
and  that  at  the  hearing  of  the  complaint  before  the  defend- 
ants, and  two  other  justices  of  the  county  of  Cambridge, 
the  information  of  Lupton  was  dismissed. 


Kelly,  with  whom  was  Gunning,  in  Hilary  term  last  (a), 
shewed  cause.  The  33  Geo.  3,  c.  54,  s.  2,  only  gives  jus- 
tices authority  to  interfere  with  a  friendly  society,  and  make 
such  an  order  as  is  prayed  for  by  the  rule,  where  its  rules 
are  inrolled  under  that  act  It  appears  by  the  affidavits 
that  this  society  has  been  acting,  since  1 804,  under  rules 
which  have  not  been  inrolled.  Rex  v.  G  tikes  (b)  shews  that 
the  inrolment  of  the  rules  is  the  only  basis  of  the  justices' 
jurisdiction ;  and  in  Ex  parte  Norrish  (c),  where  a  friendly 
society  had  departed  from  the  rules  which  had  been  inrolled, 

(a)  Jan.  10th,  before  Lord  Den-       (6)  8  B.  &  C.  439;  S.  C.  2  Man. 
man  C.  J.,  LUtledale,  Williams  and     &  R.  454. 
Coleridge  Js.  (c)  Jac.  162. 
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the  Master  of  the  Rolls  held  that  the  society  was  dissolved. 
The  present  is  a  much  stronger  case,  for  the  society  has  not 
only  departed  from  the  old  rules,  but  has  adopted  a  new 
set  altogether.  In  Rex  v.  The  Wit/iam  Savings9  Sank  (cr), 
it  was  held  distinctly,  that  the  justices  have  no  power  to  act 
where  the  rules  are  not  inrolled.  In  fact,  a  society  that  has 
been  governing  itself  for  upwards  of  thirty  years,  on  rules 
not  inrolled,  is  a  mere  voluntary  society,  and  it  would  be 
the  height  of  injustice  for  a  magistrate  to  make  an  order, 
with  reference  to  rules  which  had  been  inrolled  so  long  ago, 
and  which  were  not  the  governing  rules  of  the  society. 
Battel/  v.  Townrow(b)  is  a  distinct  authority  that  where 
new  rules  are  adopted,  but  not  inrolled,  the  fact  of  the  old 
ones  having  been  duly  inrolled  gives  no  legal  existence  to 
the  society. 

Gunning,  on  the  same  side,  was  stopped. 

B.  Andrews  and  W.  H.  Watson,  contra.  The  rules  of 
this  society  have  been  inrolled  so  as  to  give  the  justices 
jurisdiction,  what  then  has  occurred  to  oust  that  jurisdic- 
tion ?  Not  the  adoption  of  new  rules,  because  section  S  of 
35  Geo.  3,  c.  54,  enacts,  that  no  rule  once  confirmed  by  the 
justices  shall  be  altered,  rescinded,  or  repealed,  except  in 
the  manner  therein  provided,  viz.  by  a  meeting  called  for 
the  purpose,  and  an  inrolment  at  sessions.  As  this  has  not 
been  done  with  respect  to  the  new  rules,  it  follows  that  the 
old  rules  stand  unrepealed.  By  section  12,  a  friendly  society 
cannot  be  dissolved,  except  by  the  consent  of  five-sixths  of 
the  society.  These  sections  were  not  brought  before  the 
notice  of  the  Court  in  Ex  parte  Norrish  (c).  [Littledale  J. 
Do  you  contend  that  a  friendly  society,  going  on  for  thirty 
or  forty  years  with  new  rules  not  inrolled,  would  be  a  legal 
society,  because  its  rules  had  been  once  inrolled  ?]  It  is 
difficult  to  see  how  the  jurisdiction  of  the  justices  can  be 

(a)  3  N.  &  M.  416.  (r)  Jac  162. 

(b)  4  Camp.  5. 
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taken  away  where  it  has  once  accrued.  \Littlcdale  J.  Sup-  1838. 
pose  a  complaint  by  a  member  who  required  a  payment  to 
be  made  to  him,  according  to  the  old  rules,  which  had  not  v. 
been  acted  upon?]  If  the  application  were  for  payment  Q0jJ^pHIK 
according  to  the  new  rules,  of  course  it  could  not  be  attended  and  another, 
to;  but  if  it  were  on  the  inrolled  rules,  the  magistrates 
might  make  an  order  as  near  the  justice  of  the  case  as  they 
could.  This,  however,  is  not  an  application  for  payment, 
but  to  be  restored  to  the  society.  If  the  adoption  of  new 
rules  has  the  effect  of  dissolving  the  society,  then  the  society 
may  do  indirectly  that  which  section  12  has  enacted  shall 
only  be  done  in  a  certain  mode.  Battey  v.  Townrow  (a) 
has  been  relied  upon,  but  in  that  case,  as  well  as  in  Ex 
parte  Nor  risk  (b)9  the  judgment  of  the  Court  only  goes  to 
the  extent  of  deciding  that  officers  elected  under  rules  not 
inrolled,  have  no  locus  standi  in  Court.  The  parties  op- 
posing this  rule  cannot  contend  that  the  society  is  dissolved, 
for  it  appears  by  the  affidavits  that  they  have  themselves 
treated  the  society  as  a  legally  existing  society,  and  have 
obtained  the  interposition  of  the  justices  in  their  own  behalf. 
All  that  has  been  done  here  is  to  alter  the  rules  of  the 
society  from  time  to  time,  and  it  does  not  at  all  appear  that 
the  new  rules  are  inconsistent  with  those  inrolled.  If  the 
Court  will  not  grant  the  rule  it  will  cause  much  inconve- 
nience, as  it  will  drive  the  parties  into  equity,  where  all  the 
members  of  the  society  must  be  made  parties  to  the  suit; 
Beaumont  v.  Meredith  (c).  The  argument  on  the  other 
side  goes  to  the  extent  that  the  slightest  departure  from  the 
inrolled  rules  operates  as  a  dissolution  of  the  society.  But 
this  is  to  defeat  the  intention  of  the  legislature,  which  was 
to  give  a  legal  existence  to  these  societies,  and  by  placing 
them  under  the  jurisdiction  of  justices,  to  protect  the  differ- 
ent members  from  one  another. 

Cur.  adv.  vult  (d). 

(a)  4  Camp.  5.  (d)  See  the  10  Geo.  4,  c.56,  and 

(6)  Jac.  162.  4  &  5  Will.  A,  c.  40,  by  which  the 

(r)  3  Ves.  &  Ben.  180.  law  relating  to  friend iy  societies  ia 

consolidated. 
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1838.  Lord  Denman  C.J.  oo  this  day  delivered  the  judgment 

v^s^,/  of  the  Court. — This  was  a  role  for  a  mandamus  to  justices 
The  Qie£v  .         .  ,  . 

r.         to  issue  a  summons  to  the  president  &c.  of  a  friendly  society, 

Lord  and  to  hear  and  determine  the  complaint  of  Thomas  Lupton 
and  another,  against  the  society  for  having  expelled  him.  The  cause 
shewn  was,  that  under  the  circumstances  hereinafter  stated, 
the  friendly  society  in  question  was  no  longer  within  the 
provisions  of  the  53  Geo.  3,  c  54,  and  consequently  that 
the  magistrates  had  no  jurisdiction.  In  answer  to  this  it 
was  amongst  other  things  urged,  that  some  of  the  members 
had  recently  declared  that  the  society  was  still  existing 
within  and  governed  by  the  provisions  of  the  act.  We 
mention  this  in  the  first  place  to  dispose  of  it  at  once,  be- 
cause we  can  attach  no  importance  to  the  opinion  or  decla- 
rations of  all  or  any  portion  of  the  members  of  this  society, 
as  to  the  legal  character  now  to  be  attributed  to  it.  In 
order  to  make  the  rule  absolute,  we  must  satisfy  ourselves 
that  the  magistrates  have  jurisdiction  to  make  a  legal  order 
in  the  matter,  in  which  their  interference  is  required;  an 
order  that  may  be  enforced  if  resisted,  and  the  enforcement 
of  which  will  not  expose  the  magistrates  to  the  payment  of 
damages. 

It  appears  from  the  affidavits  that  the  society  was  esta- 
blished in  17/5;  iu  1794,  their  rules  were  duly  inrolled,  and 
continued  to  be  acted  upon  until  1804.  At  that  time  new 
rules  were  made,  in  many  respects  essentially  different  from 
the  former;  these  were  intended  to  be  inrolled,  but  in  fact 
were  not;  they  were  however  acted  on  till  1820,  when  fur- 
ther alterations  were  made,  which,  like  the  former,  have 
never  been  inrolled.  In  both  instances  the  omission  to 
inrol  appears  to  have  been  unintentional,  and  the  misfortune 
rather  than  the  fault  of  the  society.  The  application  to 
the  magistrates  is  upon  the  footing  that  the  rules  inrolled  in 
1794,  are  still  the  governing  rules  of  the  society;  in  support 
of  this,  the  third  section  of  33  Geo.  3,  c.  54,  is  relied  upon. 
That  section  enacts  that  no  rule,  once  confirmed  by  the 
justices  at  sessions,  shall  be  altered,  rescinded,  or  repealed, 
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except  in  the  manner  there  provided,  and  then  proceeds  thus :  1838. 
"  and  such  alteration  or  repeal  shall  be  subject  to  the  review 
of  the  justices,  and  shall  be  filed  in  the  manner  hereinbefore 
directed ;  and  no  such  rule,  order,  &c.  shall  be  binding,  or  q^^Jh 
have  any  force  or  effect,  until  the  same  shall  have  been  and  another, 
agreed  to  and  confirmed  by  such  justices,  and  filed  as  afore- 
said."   It  is  contended,  therefore,  upou  these  words,  that 
as  the  new  rules,  by  which  the  former  inrolled  rules  were 
intended  to  be  repealed,  have  never  been  confirmed  or  filed 
at  sessions,  they  have  no  force  or  effect  whatever,  and  it  is 
thence  inferred  that  the  old  rules  are  still  in  operation,  and 
the  society,  in  point  of  law,  still  governed  by  them,  and  so 
within  the  protection  of  the  statute. 

As  far  as  respects  the  new  rules,  it  appears  to  us  that  the 
argument  is  well  founded ;  whether  the  inference  drawn  as 
to  the  present  binding  power  of  the  old  rules  be  correctly 
drawn,  is  the  question.  The  section  under  consideration  is 
manifestly  framed  to  regulate  the  manner  in  which  any 
society  of  this  sort  shall  proceed  in  the  formal  repeal  or 
alteration  of  a  confirmed  rule,  specifying  the  notices  and 
proportion  of  consenting  members,  which  shall  be  necessary; 
and  when,  in  compliance  with  these  requisitions,  an  old  rule 
shall  have  been  altered  or  repealed  by  a  new  rule,  it  further 
and  in  addition  provides  that  such  new  rule  shall  not  be  biud- 
ing  or  have  any  effect  until  confirmed  and  filed  at  sessions. 
For  any  thing  therefore  intended  to  be  affected  by  the  new 
rules,  it  is  enough  to  say,  that  for  want  of  confirmation  and 
filing  they  are  at  present  inoperative;  but  as  it  must  be 
taken  upon  these  facts,  that  by  common  consent  of  the  then 
existing  members  the  old  rules  were  abandoned  in  1804, 
and  have  practically  had  no  operation  since ;  and  further,  as 
it  must  be  presumed  that  in  an  interval  of  thirty-three  years 
many  of  the  then  existing  members  must  have  died,  and 
many  new  members  must  have  been  added,  who  have  be- 
come so  upon  the  faith  that  the  new  rules  were  the  govern- 
ing rules  of  the  society,  and  who  may  have  been  in  entire 
ignorance  of  the  old  rules ;  it  is  by  no  means  a  clear  conse- 
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as  m  evmtwct  even  lor  the  pwrpotc  of  holding  the  society 
toreiber  coder  ii*e  ^tircie.  If  they  are  binding  rules  for 
£0^^JS  ****  pwrpose,  they  are  so  for  all  purpose* ;  they  may, 
for  any  thing  we  know,  prorioe  different  rales  of  contribn- 
txm  iek3  relief  from  tboM  tor  acted  on,  and  may  vary  the 
rights  of  tbe  members  in  other*  material  points,  and  there 
would  arise  the  cross  » justice  that  members  added  since 
1504  may  find  themselves  now  upon  a  totally  different  foot- 
ing from  that  on  which  they  understood  themselves  to  stand, 
when  they  joined  the  society.  Tbe  ©aiy  decided  case  ex- 
actly in  point  which  was  cited,  is  Ex  parte  Sjrrisk ^w). 
That  was  an  application  made  in  1  S£  1 .  to  the  Master  of  the 
Rolls,  by  petition,  in  order  to  a  summary  proceeding  against 
a  late  trustee  of  a  friendly  society,  under  the  Slh  section  of 
the  statute that  mode  of  proceeding  could  only  be 
adopted  in  case  the  society  was  e listing  under  the  statute ; 
the  same  point  therefore  arose  as  here.  The  facts  were,  that 
tbe  rules  had  been  allow ed  and  filed  in  ISIS;  soon  after, some 
dissatisfaction  with  the  conduct  of  the  officers  having  arisen, 
a  committee  had  been  formed  to  regulate  the  affairs  of  the 
society,  and  from  that  time  the  rules  had  not  been  attended 
to,  the  meetings  not  held  nor  payments  made,  nor  officers 
regularly  appointed.  Tbe  Master  of  the  Rolls  said, "  It  was 
a  great  misfortune  to  these  societies,  that  they  were  in  the 
habit  of  deviating  from  their  rules;  here,  since  1813,  they 
had  ceased  to  act  upon  the  rules  that  had  been  registered, 
and  had  proceeded  on  a  different  plan;  what  had  been  done 
since  had  been  doue  by  agreement,  and  not  under  the  regu- 
lations. They  had  become  dissolved,  and  the  Court  had  no 
longer  any  jurisdiction  under  the  act." 

In  that  case,  it  is  true  the  third  section  does  not  appear 
to  have  been  noticed,  and  in  the  view  which  we  have  taken 
it  was  not  applicable,  because  there  had  been  no  attempt 
by  new  rules  formally  to  alter  or  repeal  the  old  ones.  The 
Master  of  the  Rolls  decides  upon  the  effect  of  a  practical 

Jac.  162.  (f )  33  Ceo.  3,  c.  54. 
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abandonment  of  the  old  rules,  which  is  the  difficulty  that  1838. 
presses  upon  our  minds  in  the  way  of  issuing  the  mandamus 
prayed  for. 

We  are  aware  of  the  extreme  inconvenience  of  putting  „  Lon' 
the  claimant  in  the  present  case  to  seek  his  relief  in  a  Court  and  auother. 
of  Equity,  but  with  the  authority  of  Ex  parte  Norrish  (a) 
before  us,  and  the  serious  doubts  (to  say  no  more)  which 
we  entertain,  whether  the  magistrates  have  the  jurisdiction 
which  the  writ  could  command  them  to  exercise,  we  should 
violate  our  well-established  rules,  if  we  were  to  make  the 
rule  absolute.  And  whatever  may  be  the  amount  of  incon- 
venience in  the  particular  case,  we  perhaps  do  that  which 
is  more  than  proportionably  convenient  iu  general,  if  by 
discharging  the  rule  we  cause  it  to  be  generally  understood 
that  these  societies  cannot  depart  from  their  established 
rules,  or  neglect  to  comply  with  the  statute,  in  the  mode  of 
altering  or  repealing  them,  without  exposing  their  property 
to  danger,  and  themselves  to  great  expense,  loss  and  incon- 
venience. 

Rule  discharged. 

(«)  Jac.  162. 


James  v.  Askew.  Saturday, 

June  2d. 

•J.  HENDERSON,  iu  Michaelmas  term,  1837,  obtained  If »  defendant 

puts  in  special 

a  rule  to  shew  cause  why  the  defendant  should  not  be  al-  bail  without 
lowed  costs  under  the  43  Geo.  3,  c.  46,  s.  3.    The  affida-  ^gJdctunaelly 
vits  on  which  the  rule  was  obtained  shewed  that  the  plain-  is  not  entitled 
tiff,  on  the  trial  between  these  parties,  had  recovered  a  much  Jhe^^cTcoA 
smaller  sum  than  that  for  which  the  defendant  was  held  to  c.46,  s.3. 
bail.    The  defendant,  however,  had  not  been  actually  ar- 
lested,  but,  a  capias  ad  respondendum  having  beeu  sued  out, 
a  sheriff's  officer  waited  with  a  warrant  on  the  defendant's 
attorney,  and  required  the  defendant  to  give  bail  to  the 
sheriff.    A  bail-bond  was  accordingly  executed,  and  special 
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bail  was  afterwards  perfected,  without  the  defendant  herself 
ever  having  seen  the  sheriff's  officer. 

Wightman  and  Crompton  shewed  cause. — The  defendant 
was  held  to  bail,  but  was  not  arrested,  and  the  statute  does 
not  give  costs,  unless,  in  the  words  of  the  3rd  section,  the 
defendant  has  been  "  arrested  and  held  to  special  bail." 
The  first  section,  which  is  eutirely  remedial,  enacts  disjunc- 
tively that  no  person  shall  be  "  arrested  or  held  to  special 
bail/'  unless  for  a  debt  of  the  requisite  amount,  exclusive  of 
costs.  But  in  the  3rd  section,  which  imposes  a  penalty, 
the  disjunctive  is  not  used,  so  that  the  plaintiff  is  not  liable, 
unless  the  defendant  shall  have  been  both  arrested  and  held 
to  bail.  Thus  the  legislature  has  shewn  that  it  used  "  or,* 
in  the  one  case,  and  "and,"  in  the  other  advisedly.  In 
Bates  v.  Pilling  (a)  it  was  expressly  held,  that  there  must 
be  both  an  arrest  and  a  holding  to  bail  to  bring  a  case  within 
the  statute.  The  defendant  must  at  all  events  be  arrested, 
even  if  it  be  not  necessary  that  he  should  also  be  held  to 
bail.  In  Amor  v.  Blqfield(b),  a  bailable  writ  was  sued  out: 
the  defendant  was  not  actually  arrested,  and  on  account  of 
a  defect  in  the  affidavit  of  debt,  was  allowed  to  file  common 
bail,  instead  of  perfecting  special  bail :  he  was  held  not 
entitled  to  costs.  In  Preedy  v.  M'Farlane  (c),  it  was  not 
necessary  to  decide  the  point,  but  the  Court  clearly  inti- 
mated, in  confirmation  of  Bates  v.  Pilling  (a),  that  the  de- 
fendant must  have  been  subjected  to  both  proceedings, 
in  order  to  claim  redress  under  the  statute.  From  this 
last  case  it  would  seem  that  the  going  to  prison  after  arrest 
would  amount  to  a  holding  to  bail,  and  dispense  with  the 
necessity  of  actually  giving  special  bail,  before  obtaining 
costs.  But  no  case  indicates  that  actual  arrest  can  be  dis- 
pensed with,  or  that  any  other  proceedings  can  be  con- 
sidered equivalent  to  it.   Thus,  Lord  Abinger  C.  B.  ob- 

(a)  2.  C.  &  M.  374;  S.  C.  2        (6)  9  Bing.  91. 
Dowl.  P.  C.  367.  (c)  1  C.  M.  &  R.  819. 
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serves  in  Edwards  v.  Jones  (a),  with  reference  to  this  very 
subject :  "  Where  a  party  voluntarily  gives  special  bail,  he 
can  in  no  sense  be  said  to  be  arrested  ;  but  when  he  is  ar- 
rested, he  is  taken  into  custody  only  until  he  gives  special 
bail,  so  that  in  one  sense  he  is  held  to  special  bail."  Parke 
B.  also  inquires  in  the  same  case,  "  Does  not  the  being  ac- 
tually arrested,  and  so  brought  under  an  obligation  of  putting 
in  special  bail,  satisfy  all  that  the  statute  intended  ?"  The 
question,  however,  was  not  there  determined ;  but  the  de- 
cision in  Bates  v.  Pilling  (b)  is  direct  upon  the  point,  and 
has  never  been  questioned,  except  by  a  dictutn  of  Parke  B. 
in  Wilson  v.  Broughlon  (c),  in  which  case  that  learned  judge 
seems  to  have  thought  that  the  holding  to  bail  alone  would 
satisfy  the  language  of  the  statute. 

Cresswell  and  J.  Henderson,  contri. — It  is  by  no  means 
certain  that  the  facts  in  this  case  do  not  constitute  an  arrest, 
to  which  actual  contact  is  not  necessary;  Grainger  v. 
Hitt{d).  There  seems  to  be  no  difference  between  that 
case  and  the  present,  except  that  here  the  defendant  did  not 
herself  see  the  sheriff's  officer.  But,  admitting  that  there 
was  no  arrest,  Bates  v.  Pilling  (i)  is  the  only  authority  that 
arrest  is  essential  to  entitle  the  defendant  to  costs,  and  it  ap- 
pears to  have  been  founded  on  Berry  v.  Adamson(e), 
which  was  not  a  decision  upon  the  present  subject,  but 
upon  the  question  whether  the  particular  circumstances 
amounted  to  an  arrest,  so  as  to  be  the  subject  of  an  action 
on  the  case  for  maliciously  arresting.  According  to  the 
terms  of  the  statute,  if  they  are  to  be  taken  literally,  a  defend- 
ant who  is  arrested  and  goes  to  prison  for  want  of  bail,  could 
not  recover  costs.  This  proposition  will  hardly  be  con- 
tended for,  so  that  arrest  at  all  events,  without  special  bail, 
would  suffice.  If  then  the  term  of  putting  in  special  bail 
may  be  severed  from  the  arrest  for  one  purpose,  why  not  for 

(a)  2  M.  &  W.  414.  (c)  2  Dowl.  P.  C.  631. 

(6)  2  C.  &  M.  374;  &  C.  2       (4)  4  Bing.  N.C.  212. 
Dowl.  P.  C.  367.  (<?)  6B.&C.  528. 
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another,  so  that  either  the  arrest  alone,  or  the  giving  bail 
alone,  will  bring  a  case  within  the  statute  ?  A  defendant, 
who  has  given  bail,  is  restrained  of  his  liberty,  for  in  con- 
templation of  law  he  is  alwajs  in  their  custody,  which  is 
assumed  in  the  writ  of  habeas  corpus  cum  causiL  Or  sup- 
pose the  bail  were  to  render  the  defendant  the  very  day  on 
which  they  had  become  his  bail,  upon  the  terms  of  the  act 
rigidly  construed  he  would  be  without  remedy.  Again,  on 
the  terms  of  the  act,  the  defendant  could  not  deposit  money 
in  the  hands  of  the  sheriff,  in  lieu  of  bail,  unless  there  had 
been  actual  arrest.  It  is  necessary,  therefore,  for  the  Court 
to  construe  the  act  liberally. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — In  this  case  we  were  called  upon  to  give  the  de- 
fendant costs,  under  the  43  Geo.  3.  She  had  put  in  and 
perfected  special  bail,  but  had  not  been  arrested.  We  are 
of  opinion  that  costs  should  not  be  given  under  the  statute, 
unless  there  has  been,  what  may  be  called,  an  arrest. 

Rule  discharged. 


Morgan  r.  Hallkn  and  another.  Executors  of  Sarah 

Monday,  IRONMONGER. 
June  4th. 

Whether  an  ASSUMPSIT  for  the  work,  labour,  and  attendance  of 
apothecary  is  ... 

entitled  to  re-  the  plaintiff,  as  a  surgeon  and  apothecary,  and  for  medicines 

tendances^  foulld  and  Provided-    The  defendants  paid  124/.  10s.  into 

well  as  medi-  Court,  and  pleaded  non  damnific  at  us  ultra. 

question  of  ^  ^e  *"a' at      Stafford  Summer  assizes,  1836,  before 

merefacUbr  Liuledale  J it  appeared  that  the  plaintiff,  who  was  an 

ing  into  con-    apothecary  at  Lichfield,  had  attended  Mrs.  Ironmonger, 

sideration  the 

distances 

travelled,  the  number  of  attendances,  the  charge  for  medicines,  and  all  the  other  circum- 
stances of  theense,  from  which  a  contract  for  reasonable  compensation  can  be  implied. 
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who  lived  in  the  same  town,  for  some  years,  and  that  at 
her  death  he  sent  in  his  bill  to  the  executors,  claiming,  for 
medicines  furnished  from  January,  1829,  to  May,  18355 
104/.  I85. 6d.;  and  "  for  extraordinary  attendance  and  advice, 
frequently  four  or  five  times  a  day,  during  the  above  period! 
1 10/.  10s.  No  evidence  was  given  as  to  any  surgical  ope- 
rations ;  but  it  was  proved,  that  the  attendances  of  the 
plaintiff  had  been  given  and  the  medicines  furnished,  dur- 
ing the  period  claimed.  The  contest  at  the  trial  was,  whe- 
ther the  plaintiff  was  entitled,  as  an  apothecary,  to  claim 
for  attendance  as  well  as  medicines.  It  appeared  that  in 
a  former  bill,  sent  in  by  the  plaintiff  during  Mrs.  Iron- 
monger's  life-time,  extending  over  a  period  of  nine  years,  he 
left  a  blank  in  his  claim  for  "attendances,"  and  Mrs. 
Ironmonger  paid  him  20/.  on  this  account,  when  she  settled 
the  rest  of  the  bill.  The  cases  of  Tnson  v.  Batting  (a)9 
and  Towne  v.  Lady  Gresley(b)  were  cited,  and  the  learned 
judge  reserved  the  point,  whether  an  apothecary  could 
claim  for  attendances  as  well  as  for  medicines,  and  he  left 
it  for  the  jury  to  say,  whether  the  sum  paid  into  Court 
was  a  sufficient  compensation  for  the  medicines  and  at- 
tendance. The  jury  found  a  verdict  for  the  plaintiff  for 
the  whole  amount  of  his  bill. 

Sir  W.  W.  Fo Hetty  in  Michaelmas  term,  1836,  having 
obtained  a  rule  nisi  to  enter  a  nonsuit  according  to  leave 
reserved, 

Talfourd  Serjt.,  Macmahon,  and  R<  V.  Richards  now 
shewed  cause.  There  is  no  question  of  law  in  this  case, 
for  the  jury  have  found  that  the  plaintiff  is  entitled  to  the 
whole  of  his  claim,  as  a  reasonable  compensation.  There 
is  a  popular  notion  that  an  apothecary  is  not  entitled  to 
recover  for  attendances,  as  well  as  for  medicines,  but  that 
cannot  be  law.  Best  C.  J.,  in  Towne  v.  Lady  Gresky  (6), 
threw  out  some  dicta  to  this  effect,  but  his  lordship  pro- 

(a)  3  Esp.  192.  (b)  3  Carr.  &Pay.  581. 
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1838.  ceeded  on  a  misapprehension  that  there  was  something 

v^s^/  in  some  acts  of  parliament  on  the  subject,  to  prevent 

Moroam  ^  recovery  for  attendances.  But  in  Gensham  v.  Germain  (a) 

Halle*  an  attempt  to  set  aside  an  award,  because  the  arbitrator 
and  another*  . 

had  allowed  an  apothecary  for  attendances,  was  unsuccess- 
ful. And  iu  a  subsequent  case  of  Handey  v.  Henson  (b) 
Lord  Tenierden  C.  J.  held,  that  a  surgeon  and  apothecary 
might  recover  compensation  both  for  medicines  and  attend- 
ance, Tuson  v.  Batting  (c)  decided,  that  if  a  surgeon  left 
a  blank  for  his  attendances,  he  could  not  recover  more  than 
the  patient  chose  to  pay.  That  case  would  probably  re- 
ceive a  different  decision  at  the  present  day,  and  at  all 
events  does  not  touch  the  present  question.  On  principle, 
it  is  clear  that  an  apothecary  ought  to  be  allowed  to  charge 
for  both  attendances  and  medicine.  For  if  he  is  to  be 
compensated  by  his  charges  for  medicine  only,  he  is  in- 
duced to  send  in  more  than  is  necessary,  and  he  will  have 
to  vary  the  price  to  each  patient,  according  to  the  distance 
from  his  own  residence,  and  the  loss  of  time  occupied  by 
each  attendance. 


C.  Phillips  and  Busby,  contnL  The  principle  on  which 
an  apothecary  ought  not  to  be  allowed  to  charge  both  for 
attendances  and  medicines  is  this,  that  as  apothecaries' 
charges  for  drugs  are  exorbitant,  they  are  sufficiently  com- 
pensated by  that  alone;  or  if  they  choose  to  charge  for 
attendances,  they  ought  not  to  charge  for  their  drugs  at 
apothecaries'  prices.  This  case  was  treated  as  a  matter  of 
law  at  the  trial,  whereas  it  should  have  beeu  put  to  the 
jury  as  a  question  of  fact.  Tuson  v.  Batting  (c)  is  identical 
with  the  present  case,  with  the  single  exception  that  the 
surgeon  in  that  case  left  a  blauk  charge  for  his  attendances, 
as  the  plaintiff  did  in  a  former  bill. 

Lord  Denman  C.  J.— I  think  there  is  no  point  of  law 


(a)  IIB.M00. 1. 

(6)  4  Carr.  &  Pay.  110. 


(c)  3  Esp.  192. 
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in  this  case,  but  it  is  entirely  a  question  of  fact,  whether 
any  contract  was  made  between  the  parties,  or  whether 
there  were  any  facts  from  which  a  contract  may  be  implied 
to  pay  a  reasonable  sum  for  attendances.  These  facts  are 
for  the  jury  to  determine. 

Littledale  J.— I  will  not  say  that  in  point  of  law  an 
apothecary  has,  in  all  cases,  a  right  to  charge  both  for  drugs 
and  attendances.  But  in  some  cases  he  certainly  may, 
Au  apothecary  may  be  called  upon  to  administer  drugs  to 
a  patient  who  resides  at  a  great  distance,  for  the  attendance 
ou  whom  the  price  of  the  medicine  may  afford  hardly  any 
compensation  whatever,  or  he  may  fiud  that  the  patient  re- 
quires no  medicine.  In  such  cases  it  is  evident  that  the 
apothecary  is  entitled  to  compensation  for  his  work  apd 
labour.  On  the  other  hand,  there  are  many  cases  where 
attendances  ought  not  to  be  charged,  namely,  where  there 
is  but  little  distance  to  go  to  visit  the  patient,  and  sufficient 
medicine  is  administered  to  afford  a  reasonable  compen- 
sation. All  these  cases  resolve  themselves  into  matters  of 
fact  for  a  jury. 

Patteson  J.— I  cannot  conceive  any  case  in  which  this 
question  can  be  made  a  matter  of  law.  In  an  action  on  an 
apothecary's  bill  for  attendances,  the  first  question  is,  whe- 
ther there  be  an  express  contract,  and  if  not,  whether  there 
are  any  facts  from  which  the  jury  can  imply  this  contract, 
and  what  is  a  reasonable  compensation.  In  no  case,  there- 
fore, is  the  intervention  of  the  Court  necessary, 

Williams  J. — I  will  only  add,  that  the  defendants  them- 
selves seem  to  have  taken  this  view  of  the  case,  for  they 
have  paid  money  into  Court  generally,  and'more  than  suffi- 
cient to  meet  the  charge  for  drugs,  and  therefore  they  left 
it  to  the  jury  to  say  whether  sufficient  had  been  paid  or  not 
for  the  attendances. 

Rule  discharged. 
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The  Queen  v.  The  Inhabitants  of  Mawgan  in 

Monday.  , , 

Juneith.  MENEAGE. 

\  ^lre  a  PRESENTMENT  of  a  highway  situate  in  the  parish  of 
road  bad  been  _  o       j  r 

presented  by  n  Mawgan  in  Meneage,  made  by  John  Borlase,  esq.  one  of 
deMS^ecTs"  n"  Majesty's  justices  &c.  at  the  general  quarter  sessions 
c.78,  s.  24,  of  the  peace  at  Bodmin,  on  Tuesday  the  1st  July,  5  W.  4, 
seiJtmentPwas  DV  virlue  °f  an  act  made  in  the  13  Geo.  3,  for  the  amend- 
^B^b  int°  ment  preservation  of  the  highways,  upon  his  own  view, 
tiorari,  after  that,  &c.  &c.  The  presentment  having  been  removed 
fore  judgment,  mt0  tnis  Court  in  Michaelmas  term,  5  W.  4,  by  certiorari,  a 
that  statute  particular  was  delivered  under  a  judge's  order,  setting  out 
by  \\\*t  &C6    lue  termini  °f  lne  road  out  °f  repair. 

4U  \d°'  °' tne  inhabitants,  for  themselves  and  the  rest  of 

that  the  Court  tne  inhabitants  of  Mawgan  (except  Jane  James,  Henry 

judgment  fl?  Reed'  J'  R'  and  W'  P,eaded  onerari  no»>  because,  1st, 
the  Crown,  as  as  to  parcel  &c.  containing  350  yards,  the  same  adjoined  a 
i^Pw?reed  certain  farm  called  &c,  which  said  farm,  at  the  time  in  the 
founded  on  the  said  presentment,  and  at  the  time  of  pleading,  was  in  the 
wM^waTno  occupation  of  John  Rogers,  and  that  the  said  John  Rogers 
longervalid.    was  liable  ratione  tenure:. 

whether,  in  a      2nd.  As  to  other  parcel  containing  730  yards,  they  say 

plea  by  the  in-  l|iat  fa  same  from  tjme  whereof  &c.  until  the  inclosures 

habitants  of  a  , 

parish  indict-  thereof  respectively  hereinafter  mentioned,  was  a  certain 

repair  ofa10""  common  highway,  upon  and  leading  over  a  certain  and  un- 

road,  that  A.    inclosed  ground  called  Roskymer  Downs,  in  the  said  parish; 

repair  Ratione  am*  38  to  343  yards  in  length,  or  thereabouts,  parcel  of  the 

claumr*,  it  is  8aid  last-mentioned  730  vards,  that  the  same  adjoins  on  both 

sufficient  to  .  .      .  . 

aver  that  the    sides  to  certain  lands  which,  at  the  time  in  the  said  preseot- 

mad°eS,whiht5  mcnt  mentioned,  were  in  the  occupation  of  one  Thomas 
A.  B.  was  in  James,  deceased,  and  were  then  in  the  occupation  of  one 
the  a^joiningf  ^ane  J°m^sf  widow  of  the  said  T.  J.,  and  which  said  lands 
lands.  ^ere  theretofore,  to  wit,  on  the  1st  January,  1830,  parcel 

of  the  said  piece  of  open  and  uninclosed  ground ;  and  that 
afterwards,  and  before  the  time  in  the  said  presentment 
mentioned,  to  wit,  on  the  1st  February,  1830,  the  said  34S 
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yards  in  length  of  the  said  highway  were  inclosed  on  both  1838. 
sides  thereof,  by  fences  erected  and  made  in  and  upon  the  J^^C^ 
said  last-mentioned  lands,  now  in  the  occupation  of  the  said  v. 
Jane  James,  and  continually  from  that  time  remained  so  in-  InMAwc!»r0f 
closed  as  aforesaid;  and  that  the  said  Thomas  James,  so  being  i» 
in  the  occupation  of  the  said  last-mentioned  lands  at  the  time 
in  the  said  presentment  mentioned,  by  reason  of  the  continu- 
ance of  the  inclosure  of  the  said  343  yards  in  length  of  the 
said  highway  as  aforesaid,  ought  to  have  repaired  and 
amended,  and  by  reason  thereof  the  said  Jane  James  still 
ought  to  repair  and  amend,  throughout  the  whole  breadth 
thereof,  the  said  last-mentioned  343  yards  of  the  said  high- 
way. 

3d.  And  as  to  387  yards,  residue  of  the  said  highway, 
leading  over  the  said  downs,  that  Henry  Reed  was  liable  to 
repair  ratione  clausura,  as  in  the  second  plea. 

4th,  And  as  to  130  yards,  residue  of  the  highway  in  the 
said  presentment  mentioned,  that  John  Rogers  and  William 
Richards  were  liable  to  repair  it  ratione  tetium,  as  in  the 
first  plea. 

I.  The  replications,  as  to  the  350  yards,  traversed  the  lia- 
bility of  John  Rogers,  ratione  tenure :  as  to  the  343  yards 
tendered  issue,  that  they  were  not,  at  the  time  in  the  said 
presentment  mentioned,  so  inclosed  on  both  sides  thereof 
by  fences  erected  and  made  upon  the  said  so  last-mentioned 
lands,  and  did  not  continually,  from  that  time  to  the  time 
of  the  pleading  the  said  plea,  remain  so  inclosed  in  manner 
and  form  &c. :  and  as  to  the  residue,  offered  similar  tra- 
verses respectively  as  in  the  first  and  second  replications, 
whereupon  issue  was  joined. 

At  the  trial  before  Williams  J.,  at  the  Cornwall  Sum* 
mer  assizes,  August  4th,  18S6,  a  verdict  passed  for  the 
crown  on  the  first  and  fourth  issues,  and  for  the  defendants 
on  the  second  and  third. 

Erie,  in  Michaelmas  term,  1836  (Nov.  4th),  obtained  d 
rule  nisi  for  arresting  the  judgment  on  the  first  and  fourth 
issues,  on  the  ground  that  as  the  proceedings  in  this  case 
had  been  commenced  by  the  presentment  of  a  magistrate, 


IV 

Mbmeaqe. 
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1838.  under  the  Id  Geo.  3,  c.  17,  0.  24,  and  as  that  statute  was 
jj^^^  repealed  by  the  5  &  6  Will.  4,  c.  50,  s.  1,  the  proceedings 

v.  stood  as  if  no  presentment  had  ever  been  made  at  all. 
^MawgTm  °f  Crowder,  on  a  subsequent  day  (a)  moved  for  a  rule  nisi 
to  arrest  the  judgment  on  the  second  and  third  issues. 
These  pleas  set  up  a  liability  in  third  parties,  raiioue  clau- 
sura,  but  they  ought  to  have  gone  further,  and  shewn  that 
the  inclosures  were  made  by  way  of  encroachment,  and 
by  parties  privies  in  estate  to  the  present  occupiers;  for 
it  appears  by  Serjt  William'*  note  to  Rex  v.  Stoughian(b), 
that  if  the  highway  be  inclosed  by  writ  of  ad  quod  damnum, 
or  under  a  statute,  the  owner  of  the  adjoining  land  is 
not  liable  to  repair.  This  doctrine  was  laid  down  clearly 
in  the  King  v.  Flecknow  (c).  In  this  case  the  inclosure 
may  have  been  made  against  the  will  of  the  owner,  or  under 
the  authority  of  a  writ  ad  quod  damnum.  No  precedent  of 
a  liability  ratione  clausurm  is  to  be  found  in  the  books  of 
entries* 


Lord  Denm  an  C.  J. — We  think  that  these  pleas  should 
be  considered  (d). 


First  point : 
When  a  sta- 
tute which  re- 
gulates the 
practice  of  a 
common  law 
proceeding  is 
repealed,  pro- 
ceedings com- 
menced under 
the  repealed 
statute  may  be 
gone  on  with. 


Crowder  and  Rome  now  shewed  cause  against  the  rule 
obtained  by  Erie.  It  is  contended  that  judgment  cannot 
be  given  in  this  case,  because  the  18th  Geo.  3,  c.  78,  under 
which  these  proceedings  were  commenced,  has  been  re- 
pealed by  the  5  8t  6  Will.  4,  c.  50,  s.  1.  It  is  true  that 
where  proceedings  are  taken  under  an  act  of  parliament, 
which  have,  as  it  were,  only  a  statutory  existence,  if  that  act 
be  repealed,  the  proceedings  fall  to  the  ground  altogether. 
Thus,  where  a  statute  creates  an  offence/no  judgment  can 
be  given  after  the  statute  is  repealed.   So  in  cases  under 


(a)  Nov.  5,  before  Lord  Dcit- 
tnan  C.  J.,  Patteton,  Williams,  and 
Coleridge,  Js. 

(6)  2  Wms.  Saund.  160  u.(l2)» 

(c)  1  Burr.  461. 


(</)  The  judgment  being  arrested 
on  the  1st  aod  4th  issues,  it  be- 
came unnecessary  to  consider  the 
validity  of  the  2nd  aad  3rd  pleas: 
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the  bankrupt  acts,  where  certain  efficacy  is  given  to  pro- 
ceedings under  one  act,  if  that  act  be  repealed,  all  pro- 
ceedings after  the  repeal  of  the  act  stand  as  if  no  such 
statute  had  existed.  Where,  therefore,  a  document  was  en- 
rolled, in  the  way  prescribed  by  5  Geo.  8,  c.  SO,  but  after 
its  repeal,  it  was  held  that  there  could  be  no  enrolment 
under  that  act,  and  that  the  6  Geo.  4,  c.  16,  s.  95,  did  not 
apply  to  any  anterior  proceedings;  Kay  v,  Goodwin  (a).  So, 
where  the  defendant  had  nonsuited  the  plaintiff,  and  would 
have  been  entitled  to  treble  costs  under  this  very  act,  the  13 
Geo.  3,  c.  78,  if  the  5  &  6  Will  4,  c.  50,  had  not  come 
into  operation  before  the  judgment  was  signed,  the  Court 
held  that  the  costs  could  not  be  recovered,  as  they  were 
given  by  13  Geo. 3,  o.  78,  which  was  repealed}  Charrmgton 
vf  Meatheringham  (5).  So,  the  1  Geo.  4,  c.  117,  having 
altered  the  punishment  for  larceny,  under  the  10  &  1 1  Will. 
3,  c.  9,5,  it  was  held  in  Rex  v.  M<£ensie(c),  that  an  offence 
committed  before  the  passing  of  the  new  act,  but  not  tried 
till  after,  was  not  punishable  by  either  act.  But  all  these 
cases  are  distinguishable ;  because,  in  all  of  them  it  was 
necessary  to  resort  to  the  repealed  act  to  effect  the  pur* 
pose  required;  whereas  the  proceeding  now  in  question  was 
not  created  by  statute,  but  was  valid  at  common  law*  All 
that  the  13  Geo*  3,  c.  78,  s.  £4,  did,  was  to  substitute  the 
presentment  of  a  justice  for  the  presentment  of  twelve  men. 
When  once  the  presentment  was  made,  the  statute  was 
quasi  functus  officio.  The  remainder  of  the  proceedings 
went  on  at  common  law,  and  therefore  the  repeal  of  the 
statute  cannot  prevent  the  common  law  from  having  its 
course. 

II.  But  the  5  &  6  Will.  4,  c.  50,  s.  1,  does  not  operate 
to  repeal  proceedings  commenced  under  13  Geo.  3,  ct  78, 
s.  24«  The  legislature  could  not  intend  the  absurdity  of 
putting  a  stop  to  all  proceedings  that  had  been  duly  com* 
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1836. 


The  Qubin 
v. 

Inhabitants  of 
Mawga* 
ijt 

HsvBAes. 


(a)  6  Bing.  576.] 
(6)  2  M.&W.  228. 


(c)  Russ.  &  Ry.  C.  C.  439. 


Second  point : 
The5&6 
Will.  4,  c.  50, 
does  not  re- 
peal 13  Geo.  3, 
c.  78,  as  to 
proceedings 
commenced 
under  a  pre- 
sentment of  a 
justice. 
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1838.       raenced  and  carried  on  under  an  existing  act  of  parlia- 

ment.    Surtees  v.  Ellison  (a)  will  be  cited,  but  that  case  de- 
The  Queen  v  7 

v.         pends  on  the  particular  words  of  the  bankrupt  act  then  under 

^Mm"1^  consideration.  The  sound  rule  of  construction  of  a  repealing 
in  clause  is  not  necessarily  to  hold  that  the  word  "  repeal" 
means  an  absolute  repeal,  2  Dwarrison  Statutes;  Camden 
v.  Anderson  (A).  It  is  clear,  however,  from  the  provisions  of 
the  5  8c  6  Will.  4,  c.  50,  that  it  only  repeals  13  Geo.  3, 
c.  78,  s.  <24,  as  to  future  presentments  by  a  justice.  For 
s.  99  enacts,  "  that  from  and  after  the  commencement  of 
that  act  it  shall  not  be  lawful  to  take  or  commence  any 
legal  proceeding  by  presentment."  If  the  first  section  ab- 
solutely repeals  13  Geo.  3,  c.  78,  as  to  all  proceedings  taken 
by  presentment,  section  99  is  senseless.  Section  3  of 
5  &  6  Will.  4,  also  shews  that  the  13  Geo.  3,  c.  78,  is  only 
repealed  pro  tanto.  That  section  keeps  alive  all  proceed- 
ings commenced  under  the  repealed  acts,  and  enacts,  that 
nothing  contained  in  the  act  shall  extend  "  to  prevent  the 
suing  for  any  penalty  incurred  by  any  offence  committed 
against  the  provisions  of  the  said  recited  acts,  or  any  of 
them,  previous  to  the  repeal  of  the  said  acts  in  and  by  this 
act,  or  to  prevent  or  defend  any  prosecution  commenced  or 
to  be  brought  for  such  offence."  If  the  presentment  is  for 
au  offence  against  the  act,  it  is  kept  alive,  if  it  is  not,  the 
repeal  of  the  act  cannot  affect  it. 

Second  point.  Erie  and  M.  Smith,  contra.  Nothing  can  be  more  ex- 
press than  the  words  in  the  first  section  repealing  the  13 
Geo.  3,  c.  78.  Section  3  contains  certain  exceptions  within 
which  the  present  case  does  not  fall,  as  is  shewn  by  the 
argument  on  the  other  side,  for  the  offence  presented  is  not 
an  offence  against  the  statute,  but  at  common  law.  Section 
99  was  necessary  in  order  to  do  away  with  all  presentments 
whatever,  such  as  a  constable  was  entitled  to  make  at 


(a)  4  Mann.  &  Ry.  586 ;  S.  C,  (b)  6  T.  R.  723. 
9  B.&C.  750. 
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common  law;  Bum's  Jus.  (a),  tit.  Coustable,  645 ;  8. 1,  of  5  1838. 


&  6  Will.  4,  c.  50,  having  only  repealed  the  statutory  present-   ^  qoebn 
ment  by  a  justice.   The  words  also  of  s.  99,  "  take  or  com- 
mence,"  shew  that  they  do  not  relate  to  future  presentments  In^^°A^  of 
only,  for  a  different  meaning  .must  be  given  to  each  word.  in 
The  6  8c  7  Will.  4,  c.  63,  which  is  an  act  to  enable  the  Mbnbaoe- 
collection  of  rates,  made  under  13  Geo.  3,  is  a  further  proof 
that  the  legislature  intended  a  total  repeal  of  that  statute. 

It  being  clear  then  that  the  13  Geo.  3,  c.  78,  is  repealed,  First  point, 
the  case  stands  as  if  there  were  no  presentment  at  all.  [Lord 
Denman  C.  J.  What  effect  do  you  give  to  the  words  in 
s.  3  of  5  &  6  Will.  4,  c.  50,  which  provides,  that  nothing 
in  the  act  is  to  interfere  with  any  acts  done  ?]  That  means 
acts  done  and  concluded,  according  to  the  principle  laid 
down  in  Kay  v.  Goodwin  (6),  by  Tindal  C.  J.  "  I  take 
the  effect  of  repealing  a  statute  to  be,  to  obliterate  it 
completely  from  the  records  of  the  parliament,  as  if  it  had 
never  passed ;  and  it  must  be  considered  as  a  law  that  never 
existed,  except  for  the  purpose  of  those  actions  which  were 
commenced,  prosecuted,  and  concluded  whilst  it  was  an 
existing  law."  The  distinction  sought  to  be  drawn  between 
an  offence  created  by  statute  and  the  present  case  does  not 
exist.  It  is  true,  it  is  an  offence  at  common  law,  but  when 
this  Court  looks  at  the  record  to  give  judgment,  they  find 
a  presentment  made  under  a  statute  which  is  no  longer  law. 
Warne  v.  Beresford  (c)  is  a  much  stronger  case  than  the 
present,  for  there  a  defendant  pleaded  the  Westminster 
Court  of  Requests  Act  (23  Geo.  2,  c.  27),  which,  at  the 
time  of  plea,  was  a  good  defence  to  the  action,  and  the  de- 
fendant succeeded  upon  it  at  the  trial.  But  the  23  Geo*  2, 
c.  27*  having  been  repealed  by  the  6  8c  7  Will.  4,  c.  137, 
3.  86,  before  trial,  judgment  was  entered  for  the  plaintiff 
non  obstante  veredicto.  It  is  not,  however,  merely  for  the 
presentment  that  the  13  Geo.  3,  c.  78,  must  be  resorted  to, 
as  it  is  only  upon  that  statute  that  judgment  can  be  given. 


(a)  Doyletf  and  WUlioms,  Ed.  (c)  2  M.  &  W.  848. 

(6)  G  Bing.  576. 


IN 

MfcHBAOI. 
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1838.      The  common  law  judgment  for  the  offence  is  fine  and  im- 

myt^%J  prisonment,  but  13  Geo.  3,  c.  78,  8.  34,  authorizes  only  a 
TheQuEBH  * 

v.  fine. 
Inhabitants  of 

Lord  Denman  C.  J. — It  is  no  doubt  exceedingly  in- 
convenient that  proceedings  which  had  beeti  going  through 
various  stages,  and  were  on  the  point  of  final  adjudication, 
should  be  entirely  put  an  end  to  by  art  act  of  the  legislature, 
certainly  not  passed  for  that  purpose.  But  still,  on  looking  at 
the  provisions  of  the  new  Highway  Act,  I  think  that  this 
Court  is  without  the  power  to  give  effect  to  what  has  been 
done.  These  proceedings  all  depend  on  a  presentment  not 
made  according  to  the  common  law,  and  as  the  statute  ha* 
been  repealed  which  authorized  such  a  presentment,  the 
Case  stands  as  if  no  presentment  at  all  had  been  made. 


Little  dale  J.— I  think,  as  the  13  Geo.  3  has  been  en- 
tirely repealed,  all  that  has  been  done  falls  to  the  ground,  and 
there  it  must  remain.  I  do  not  say  that  the  presentment 
was  bad,  but  nothing  further  can  be  done  upon  it. 

Patteson  J. — I  have  no  doubt  at  all  that  the  IS  Geo.  3 
is  entirely  repealed,  rtor  have  I  any  doubt  that  the  legis- 
lature intended  that  proceedings  which  had  been  com- 
menced should  go  on ;  but  they  have  not  chosen  to  express 
that  intention,  and  it  is  only  a  statutory  enactment  that  can 
authorize  such  a  presentment ;  if  there  is  none  in  existence, 
it  follows  that  this  Court  has  no  power  to  give  judgment 


Williams  J.  concurred. 


Rule  absolute  to  arrest  judgment* 
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Lyons     Martin.  Tuud^ 

TRESPASS  for  taking  the  plaintiff's  horse.    Pleas:  1,  ^ 5'h' 

.,  .  To  trespass  for 

not  guilty;  2,  that  the  defendant  took  the  horse  damage  taking  the 

feasant  in  his  close.    Replication,  that  the  horse  was  in  horw  flie  de- 

the  highway  adjoining  the  said  close,  and  that  the  defend-  fcndnnt  plead- 

ant  drove  it  from  the  highway  into  the  said  close,  and  then  guilty^  and  se- 

distrained  it.    The  rejoinder  took  issue  on  the  above  alle-  c°ndly,  that 

the  horse  was 

gallons.  damage  feas- 

At  the  trial  before  Coleridge  J.  at  the  Middlesex  sittings  J^00  ge 

in  this  term,  it  appeared  from  the  evidence  of  the  plaintiff,  horse  was 

that  he  and  the  defendant  occupied  adjoining  gardens;  that  Kn'wrong-^ 

the  horse  had  been  in  the  plaintiff's  garden,  but  that  after  full.y  dis- 

it  had  escaped  into  the  highway  the  defendant's  ser-  ieTvaMo?the 

vant  drove  it  back  into  his  master's  garden,  and  then  dis-  defendant  on 
.       _  the  highway, 

trained  it.    It  appeared  further,  that  the  same  servant  had  and  not  on  his 

on  other  occasions  distrained  cattle  trespassing  in  the  same  [hat  nTp-ima 

garden,  and  that  on  these  occasions  he  had  his  master's  facie  case  was 

authority  for  so  doing.    It  was  objected  for  the  defendant  Jh^defelidant' 

that,  as  the  distress  in  question  on  the  highway  was  illegal,  ,,.^atU|th ^" 

a  distinct  authority  to  the  servant  should  have  been  proved  tress  in  ques- 

to  render  the  defendant  liable.    The  plaintiff  contended  t»«n»hv  proof 

r  of  his  having 

that  a  sufficient  primd.  facie  case  had  been  made  out  for  on  other  occa- 

the  consideration  of  the  jury,  and  that  the  defendant,  by  ^wd  his^er- 

putting  a  plea  of  justification  on  the  record,  had  thereby  vant  to  distrain 

adopted  the  act  of  his  servant.    The  learned  judge  was  of  fe^sant^o^hls 

a  contrary  opinion,  and  directed  a  nonsuit.  ,and;  and  that 

he  had  not 
adopted  the 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  that  ^.j^Jy 
there  was  sufficient  evidence  against  the  defendant  to  be  pleading  a  jus- 
left  to  the  jury.    The  defendant's  servant  had  more  than  tification  of  ifc 
once,  in  the  ordinary  course  of  his  duty,  distrained  cattle 
trespassing  on  his  master's  land,  and  a  prima  facie  case  was 
made  out  that  on  the  occasion  in  question  also  the  servant 
had  acted  under  his  master's  authority.    It  is  a  general 
principle  of  law,  that  the  master  is  liable  for  the  mistakes 

VOL.  III.  Li. 
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of  his  servant,  acting  in  the  ordinary  course  of  his  employ- 
ment, and  that  the  acts  of  the  servant  are,  unless  the  con- 
trary be  shewn,  the  acts  of  the  master.  In  the  Attorney- 
General  v.  Siddon  (a),  the  responsibility  of  the  defendant 
was  extended  even  to  the  criminal  act  of  his  servant  A 
quantity  of  smuggled  tobacco  had  been  detected  in  the 
defendant's  cellar,  and,  in  his  absence,  for  the  purpose  of 
protecting  the  tobacco  from  seizure,  his  servant  procured  a 
permit,  which  was  for  the  removal  of  different  tobacco,  and 
produced  it  to  the  excise  officer  as  the  permit  for  the  to- 
bacco in  question ;  the  defendant  was  thereupon  held  liable 
to  the  penalty  for  unduly  using  a  permit.  Bayley  B.  there 
observed,  "  The  master  was  certainly  at  liberty  to  have  pro- 
duced evidence  for  the  purpose  of  rebutting  that  prima 
facie  case  ;  but  in  the  absence  of  any  evidence  to  rebut  that 
case,  I  am  of  opinion  that  it  was  rightly  left  to  the  jury, 
and  that  the  jury  were  bouud  to  consider  it  as  being  the 
master's  act."  In  that  case  there  was  no  evidence  of  adop- 
tion of  the  servant's  act  by  his  master,  except  that  which 
was  furnished  by  the  mere  circumstance  of  the  act  having 
been  done  for  the  supposed  benefit  and  protection  of  the 
master.  In  Michael  v.  Alestree,  8tc.  (A),  an  action  was 
brought  against  the  master  and  servant  for  an  injury  done 
to  the  plaintiff  by  the  servant  in  exercising  his  master's 
horses  in  Lincoln's  Inn  Fields.  The  master,  although 
absent,  was  held  responsible,  because  it  was  intended 
that  he  sent  the  servant  there  to  train  the  horses.  The 
numerous  cases  of  negligent  driving  also  supply  illustra- 
tions of  the  same  doctrine;  and  in  Brucker  v.  Fromonl  (c), 
which  was  an  action  against  the  defendant  for  the  neg- 
ligent driving  of  his  servant,  it  was  decided  that  the  decla- 
ration properly  alleged  the  act  to  have  been  done  by  the 
defendant  himself.  So  in  Gregory  v.  Piper  (</),  where  the 
defendant  ordered  a  servant  to  lay  down  a  quantity  of 


(a)  1  C.  &  J.  220.  (c)  6  T.  It.  659. 

(6)  2  Lev.  172;  See  Turberville  (d)  9  B.  &  C.  591;  S.  C.  4 
v.  Stampe,  1  Ld.  Ilnym.  264.  Man.  &  Ry.  500. 
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rubbish,  near  a  neighbour's  wall,  but  so  that  it  might  not 
touch  the  wall,  and  some  of  the  rubbish,  after  it  had  been 
put  up,  ran  against  the  wall,  the  defendant  was  made  liable 
in  trespass.  In  Goodman  v.  Kennell(a)  also,  a  person 
occasionally  employed  by  the  defendant  as  his  servant, 
being  sent  by  him  ou  his  business,  took  the  horse  of 
another  person,  in  whose  service  he  also  worked,  and  in 
going  rode  over  the  plaintiff ;  and  it  was  held  to  have  been 
properly  left  for  the  jury  to  say  whether  or  not  the  horse 
was  taken  with  the  implied  consent  of  the  defendant ;  and 
the  verdict  being  found  for  the  plaintiff,  the  Court  re- 
fused to  disturb  it.  The  plaintiff  has  also  a  right  to  pray 
in  aid  the  defendant's  plea  of  justification,  by  which  he 
admits  that  the  plaintiff's  horse  was  distrained  by  his  au- 
thority, and  justifies  the  distress  (b).  [Lord  Denman  C.  J. 
I  do  not  think  the  plea  involves  such  an  admission  of  the 
act ;  it  rather  means,  supposing  that  I  did  the  act,  I  had  a 
right  to  do  it.  There  is  a  rule  now  pending  in  this  Court 
in  an  action  of  assumpsit  for  a  tailor's  bill.  The  defendant 
pleaded  the  general  issue  and  infancy,  and  disputed,  at  the 
trial  before  me,  the  fact  of  the  goods  having  been  supplied. 
I  certainly  did  tell  the  jury  on  that  occasion  that  I  could 
not  shut  my  eyes  to  the  plea  of  infancy,  which,  as  it  then 
appeared  to  me,  admitted  that  the  goods  had  been  supplied, 
and  assigued  a  reason  why  the  defendant  should  not  pay 
for  them.  It  remains  to  be  seen  whether  I  was  right  in  so 
directing  them  (c).]  The  principle  of  all  the  cases  is,  that 
it  is  for  the  jury  to  say  whether  the  master  has  authorized 
the  act  of  the  servant. 

Lord  Denman  C.J. — The  ruling  of  the  learned  judge 
at  the  trial  appears  to  me  to  have  been  quite  proper.  The 
act  of  the  servant  in  driving  the  horse  back  from  the  high- 

(a)  1  M.  &  P.  241.  be  made  use  of  on  another  issue  ; 

(6)  See  Stracy  v.  Blake,  1  Mee.  &  and  Fairfax  v.  Etnpson,  ante,  385. 
Wels.  168 ;  where  it  was  held  that  (c)  This  case  has  since  been  set- 
mi  admission  in  one  plea  cannot  tied. 

LI.« 
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1833.  way  on  to  his  master's  land,  for  the  express  purpose  of  dis- 
v^v^"  training  it,  was  clearly  wrongful ;  and  this  wrongful  act  was 
v  not  in  any  way  traced  to  the  authority  of  the  master  by  the 
Martin,  evidence  given,  that  he  had  on  former  occasions  authorized 
his  servant  to  make  other  distresses  which  were  not  at  all 
wrongful.  In  the  cases  of  negligent  driving,  the  defendant 
has  been  held  responsible  for  the  conduct  of  his  servant  in 
doing  a  lawful  act  negligently,  but  here  the  act  done  is 
altogether  unlawful.  In  the  Attorney-General  v.  Riddle  (a), 
the  defendant,  a  paper-maker,  was  charged  with  having 
sent  out  paper,  not  properly  labelled,  according  to  the 
excise  acts.  Evidence  was  offered  to  shew  that  the  act 
charged  was  done  by  his  wife  in  his  absence;  it  was  cer- 
tainly held  that  this  evidence  was  admissible,  and  that  it 
was  for  the  jury  to  decide  whether  or  not  the  act  of  the 
wife,  under  the  circumstances,  was  done  under  the  autho- 
rity of  the  husband.  But  in  that  case  it  appeared  that  the 
wife,  in  her  husband's  absence,  habitually  acted  in  the 
business ;  that  she  had  frequently  sent  notices,  in  the  way 
of  business,  to  the  excise  officers  ;  and  that  on  one  occasion 
she  was  employed  by  the  defendant  to  pay  the  duty  in 
arrear.  No  similar  evidence  of  authority  was  given  in  this 
case,  the  rule  therefore  must  be  refused. 

Little  dale  J.  concurred. 

Patteson  J.— In  the  cases  cited  of  negligent  driving, 
the  servant  has  had  the  authority  of  his  master  to  do  the 
particular  act,  namely,  to  drive  along  the  highway,  which  is 
perfectly  lawful  in  itself;  and  he  has  been  made  chargeable, 
because  the  act,  so  authorized  by  him,  has  been  done  neg- 
ligently. But  if  the  servant  drives  wilfully  against  another, 
the  master  is  not  chargeable  for  the  injury  done ;  now  the 
present  case  is  more  analogous  to  the  case  of  injury  by  wil- 
fully bad  driving,  for  as  parties  must  be  supposed  to  know 


(a)  9  C.  &  J.  493. 
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the  law,  ihe  taking  the  plaintiff's  horse  was  wilfully  wrong- 
ful ;  it  was  not  a  lawful  act  negligently  done,  but  an  act 
altogether  unlawful. 

Williams  J.  concurred. 

Rule  refused. 


The  Queen  v.  Ledgard.  Tuesday, 

^  June  5th. 

UUO  warranto  information  against  the  defendant  for  cx-    1.  The  re- 
cusing the  office  of  councillor  of  the  borough  of  Poole.  l0u^ie& 
Pleas:  1.  That  at  an  election  of  councillors  of  the  of  councillors, 
borough,  on  the  2Cth  December,  1835,  according  to  the  4, 

provisions  of  the  Corporation  Amendment  Act,  (5  &  6  c.  76,  has 

merely 

Will.  4,  c.  76,)  the  defendant  was  duly  qualified  and  entitled,  ministerial 

according  to  the  act,  to  be  elected  a  councillor,  and  that,  duty  t0.  Per" 

0  .  form  of  return- 

being  so  entitled  and  qualified,  he  was  duly  ascertained  to  jng  the  can- 
be  one  of  the  candidates  who  had  a  majority  of  votes,  and  ha^the^c- 
thereupon  was  duly  declared  to  be  and  was  elected;  that  tual  majority  of 
he  made  the  required  declaration  and  was  duly  admitted  to  reference^to111 
the  office,  &c.    2.  That  the  defendant,  being  duly  qualified  their  possess- 
in  that  behalf,  was  at  the  said  election  declared  by  the  h"^ judgment, 
mayor,  then  being  the  returning  officer,  to  have  been  elected  ^eal^[on. 
councillor,  &c.  and  where,  to 

Replications:  1,  to  the  first  plea,  That  the  defendant  ^JSg0 
at  the  said  election  was  not  duly  ascertained  to  have  a  the  office  of 
majority  of  votes  at  the  said  election,  and  was  not  duly  defendant' 

pleaded  that 

he  was  duly  elected,  and  issue  was  joined  thereon,  it  was  held  sufficient  for  the  relator 
to  prove  at  the  trial  that  other  candidates  had  the  actual  majority,  without  proving 
their  qualification. 

2.  The  voting  papers  given  in  at  the  election  of  councillors,  which  by  section  35  the 
mayor  is  to  cause  to  he  kept  in  the  town-clerk's  office  for  six  months  alter  the  election, 
are  not  such  public  documents  a3  to  prove  themselves  on  production  from  the  proper 
custody.  Where,  therefore,  such  papers  having  been  handed  over  by  the  mayor  to  the 
town-clerk,  were  by  his  clerk  delivered  over  to  the  clerk  of  the  succeeding  town-clerk, 
who  produced  them  at  the  trial;  it  was  held,  that  the  foimer  town-clerk  also  should 
have  been  called  to  prove  that  the  papers  transmitted  by  him  were  the  same  which  he 
had  received  from  the  mayor. 

3.  Quare.  In  quo  warranto  to  inquire  into  the  validity  of  the  election  of  councillors, 
can  the  title  of  the  burgesses  who  voted  be  gone  into  ? 
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declared  to  be,  and  was  not  duly  elected  a  councillor  of  the 
said  borough;  concluding  to  the  country.  2,  to  the  second 
plea,  That  though  true  it  is  that  the  defendant  was  declared 
by  the  said  mayor  to  have  been  elected  councillor,  yet  that 
in  truth  and  in  fact  that  the  defendant  was  not  duly  elected, 
&c.  Veri6cation. 

Rejoinders:  1.  Joining  issue  as  to  the  replication  to  the 
first  plea.  2.  As  to  the  replication  to  the  second  pica,  that 
the  defendant  was  duly  elected  councillor  in  manner  and 
form.    Issue  thereon. 

The  cause  was  tried  before  Alderson  B.,  at  the  Dorset- 
shire summer  assizes,  1836.  The  defendant  made  out  a 
primi  facie  case,  by  proving  that  at  the  election  in  Decem- 
ber, 1836,  he  was  returned  by  the  mayor  as  one  of  the  nine 
councillors  elected  for  the  south-east  ward  of  the  borough. 
The  counsel  for  the  relator  then  opened  the  following  case 
in  answer: — that  at  the  election  in  question  there  were  two 
contending  parties,  the  one  called  the  mayor's  party,  and 
the  other  the  town  party.  The  mayor's  party  furnished 
nine,  and  the  other  party  two  candidates,  namely,  the  de- 
fendant and  one  Major,  and  that  these  two,  together  with 
seven  of  their  opponents,  were  elected;  that  the  majority 
of  the  defendant  and  Major  was  fraudulently  obtained,  by 
some  persons  having  delivered  in  fictitious  voting  papers, 
in  the  names  of,  and  in  addition  to  the  papers  actually 
delivered  in  by,  the  bon&  fide  voters;  that  duplicate  voting 
papers  were  delivered  in  in  the  names  of  seven  voters,  in 
the  name  of  one  a  triplicate,  and  that  two  of  the  voting 
papers  were  torn;  and  that  if  in  all  these  cases  the  genuine 
papers  only  had  been  counted,  the  defendant  and  Major 
would  have  been  in  a  minority.  In  support  of  this  case, 
Mr.  A  mold,  who  had  been  elected  town-clerk  on  the  1st 
January,  1836,  produced  the  voting  papers,  which  he  stated 
he  had  received,  on  the  4th  January,  from  the  clerk  of  his 
predecessor,  who  was  town-clerk  at  the  time  of  the  election; 
that  they  were  brought  to  his  office  locked  up  in  a  box,  the 
key  of  which  was  given  to  his  clerk,  and  that  they  had  been 
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inspected,  while  in  his  possession,  by  several  burgesses, 
under  section  35  of  the  Municipal  Act.  It  was  objected 
on  behalf  of  the  defendant,  that  these  papers  were  not 
admissible  in  evidence,  as  they  had  not  been  properly  traced 
from  the  mayor  to  the  custody  of  the  witness.  The  learned 
judge,  however,  on  reference  to  the  35th  section  (a),  ad- 
mitted them  as  coming  from  the  proper  custody,  and  as 
being,  like  the  poll-book,  the  proper  record  of  the  election, 
and  therefore  conclusive  in  those  cases  in  which  they  were 
unambiguous.  But,  in  the  cases  of  the  duplicate  and  the 
other  doubtful  papers,  he  received  the  testimony  of  the 
voters  and  other  persons  for  the  purpose  of  shewing  which 
were  the  genuine  voting  papers.  The  effect  of  this  inquiry 
being  that  the  defendant  had  not  a  majority  of  such  voting 
papers,  his  counsel  proposed  to  impeach  the  title  to  be  on 
the  burgess  roll  of  some  burgesses  who  had  voted  against 
the  defendant.  The  learned  judge  however  ruled  that,  as 
their  names  appeared  on  the  burgess  roll,  their  title  could 
not  be  questioned  in  the  proceedings  against  the  defendant. 
It  was  then  further  contended  for  the  defendant,  that  the 
relator  was  bound  to  prove  the  qualification  of  all  the  nine 
candidates  of  the  town  party,  because  the  election  of  the 
defendant  could  only  be  invalidated  by  proving  the  election 
of  other  persons  being  duly  qualified  for  the  office  of  coun- 
cillor. The  relator  was  not  able  to  give  the  required  evi- 
dence, but  the  learned  judge  was  of  opinion  that  no  such 


(a)  "  The  mayor  and  assessors 
shall  examine  the  voting  papers 
so  delivered  as  aforesaid,  for  the 
purpose  of  ascertaining  which  of 
the  several  persons  voted  for  are 
elected,  and  so  many  of  such  per- 
sons being  equal  to  the  number 
of  persons  then  to  he  chosen,  as 
shall  have  the  greatest  number 
of  votes,  shall  be  deemed  to  be 
elected,  &c;  and  the  mayor  shall 
cause  the  voting  papers  to  be 
kept  in  the  office  of  the  town- 


clerk  during  six  calendar  months, 
at  the  least,  after  every  such  elec- 
tion; and  the  town-clerk  shall 
permit  any  burgess  to  inspect  the 
voting  papers  of  any  year,  on 
payment  of  Is.  for  every  such 
search;  and  the  mayor  shall  pub- 
lish a  list  of  the  names  of  the 
persons  so  elected,  not  later  than 
two  of  the  clock  in  the  afternoon 
of  the  day  next  but  one  following 
the  day  of  such  election/'  &c. 


The  Queen 
v. 

Ledgakd. 
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1838.  issue  was  raised  by  the  pleadings,  and  directed  a  verdict  for 
the  crown,  reserving  leave  to  move  to  enter  the  verdict 
for  the  defendant,  if  the  Court  should  be  of  the  contrary 
opinion. 

Bompas  Serjt.,  in  the  Michaelmas  term  following,  ob- 
tained a  rule  nisi  to  enter  a  verdict  accordingly,  or  for  a 
new  trial,  if  the  Court  should  think  the  objections  taken  at 
the  trial  were  sustainable. 

First  point:        Erie,  Croivder,  and  Newman,  now  shewed  cause.   I.  The 

(Tr°nraunic?prd  voti"g  papers  were  properly  admitted,  without  any  other 

election  pro-    proof  than  that  they  came  from  the  proper  custody.  By 

the  custody  of  the  35th  section  of  the  Corporation  Act,  the  mayor,  after  the 

the  town  clerk,  election,  is  to  cause  them  to  be  kept,  during  six  calendar 

prove  them-  .  . 

selves.  months  after  the  election,  in  the  office  of  the  town-clerk, 

where  they  are  to  be  open  to  the  inspection  of  any  of  the 
burgesses.  They  are  therefore  documents  of  a  public  na- 
ture, which  are  usually  authenticated  by  the  mere  produc- 
tion of  them  by  a  clerk  from  the  proper  office.  Thus  the 
custom-house  copy  of  the  searcher's  report  proves  the 
actual  shipment  of  the  goods  therein  specified ;  Johnson  v. 
Ward  (a).  The  book  kept  at  the  Sick  and  Hurt  Office,  in 
which  are  copied  returns  made  by  officers  in  the  navy,  is 
evidence  of  a  seaman's  death;  Wallace  v.  Cook(b);  and 
the  book  from  the  Master's  office  is  evidence  that  a  parti- 
cular person  is  an  attorney;  Hex  v.  Crossley(c).  The  credit 
given  to  a  will  thirty  years  old  (d),  and  to  parish  books,  on 
their  production  from  the  proper  custody,  furnishes  other 
instances.  It  was  not  therefore  necessary  to  trace  the 
voting  papers  in  this  case  from  the  mayor  to  the  former 
town-clerk,  and  from  him  to  his  successor,  who  produced 

Second  point:  them  at  the  trial.    II.  It  was  not  competent  to  the  defend* 

On  an  issue  in  t      a*       *  •«■ 

a  quo  warranto  ant»  on  an  ,n9uiry  ,nto  »,s  l,"e  to  t»e  ottice  of  councillor,  to 

information     canvass  the  qualification  of  the  burgesses  who  voted  against 
thai  defendant  1  °  & 

(a)  6  Esp.  47.  (d)  See  Hancliffe  v.  Parkynt,  6 

(6)  5  Esp.  117.  Dow,  149. 

(c)  2  Esp.  526. 
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him.    Rex  v.  Hughes  (a)  and  Symmers  v.Regem(b),  arc  1838. 

express  authorities  that  under  the  old  corporation  system,  jj^^^j, 
on  the  (rial  of  the  right  of  the  elected  to  a  corporate  fran-  v. 
chise,  the  right  of  the  electors  to  their  corporate  franchise  LEDCAaD- 

cannot  be  gone  into.    The  recent  Corporation  Act  has  ha<!  "?*  thJ 
.  .  majority  of 

made  no  alteration  in  the  law  in  this  respect.    By  the  1 8th  votes,  he  can- 
sectiou  the  burgess  lists  are  to  be  revised  every  year,  when  jj^  tufcTof* 
a  direct  opportunity  is  afforded  of  examining  into  the  claim  the  electors 
of  any  burgess  to  be  put  on  the  roll.    By  the  22d  section,  against  him. 
the  lists  so  revised  are  to  be  delivered  to  the  town  clerk, 
who  is  to  copy  the  lists  into  a  book;  "  and  every  such 
book,  in  which  the  said  burgess  lists  shall  have  been  copied, 
shall  be  the  burgess  roll  of  the  burgesses  of  such  borough 
entitled  to  vote,  after  the  passing  of  this  act,  in  the  choice  of 
the  councillors,"  &c.    The  £9th  section  also  is  to  the  same 
effect,  and  is  expressed  in  the  most  direct  terms:  "Every 
burgess  of  auy  borough,  who  shall  be  inrolled  on  the  bur- 
gess roll  for  the  time  being  of  such  borough,  shall  be  enti- 
tled to  vote  in  the  election  of  councillors,"  &c.    This  section 
seems  intended  to  preclude  all  question  as  to  what  may  be 
called  the  opening  of  the  register.  [Lord  Denman  C.  J .  We 
need  not  hear  you  at  present  on  the  other  point,  as  to  the 
necessity  of  proving  the  qualification  of  the  candidates 
opposed  to  the  defendant.] 

Bompas  Serjt.,  Bar  stow,  Bond,  and  Butt,  contrsL  I.  The  Third  point  i 
relator  was  bound  to  prove  that  the  nine  candidates  of  the  ranto  lWorma- 
party  opposed  to  the  defendant  were  properly  qualified.  forexer- 
That  these  qualified  persons  were  elected  was  the  only  office  of  town 
ground  for  contending  that  the  defendant  was  not  elected.  ^"^I™*  ^ 
Where  a  disqualification,  or  some  restriction  to  a  particular  bound  to  prove 
class  of  the  right  to  fill  an  office,  is  created  by  a  subsequent  Jamihigfas^ 
statute,  it  may  not  be  necessary  for  a  person  elected  to  against  the  de* 
prove  his  qualification  in  the  first  instauce.    But  here  the  elected^0 
very  statute,  which  gives  the  authority  to  elect,  imposes  duly  qualified, 
also  the  qualification  necessary  to  the  person  elected ;  for 

(a)  4  B.  &  C.  368;  S.  C.  6  D.  &  R.  443.  (6)  Cowp.  480* 
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by  the  SOth  section,  the  burgesses  are  to  elect  tbe  council- 
lors "  from  the  persons  qualified  to  be  councillors/'  Tbe 
qualification  is  involved  in  and  inseparable  from  the  autho- 
rity to  elect,  and  an  averment  of  the  election  of  a  councillor 
under  this  section  could  not  be  framed,  without  stating  that 
be  was  elected  "  from  the  persons  qualified/'  or  that  be  was 
qualified  and  was  elected.  The  pleas  in  this  case  accord- 
ingly contain  an  averment  that  the  defendant  was  duly  qua- 
lified and  elected.  The  replication  denies  the  defendant's 
election  in  manner  and  form.  The  ground  of  this  denial 
in  the  replication  is,  that  the  other  nine  candidates  were 
elected;  and  if  this  ground  had  been  put  specially  on  tbe 
record,  it  would  undoubtedly  have  been  necessary  for  the 
relator  to  aver  that  these  candidates  were  qualified,  and 
then  the  defendant  might  have  rejoined  that  they  were  not 
qualified,  so  as  to  compel  the  relator  to  prove  his  averment 
at  the  trial.  And  even  although  he  has  made  no  such  aver- 
ment, still  he  should  have  proved  their  qualification,  for  his 
whole  case  was  that  they  were  elected,  and  not  the  defend- 
ant, and  they  could  not  have  been  elected  unless  they  were 
qualified.  \Patteson  J.  The  denial  is  that  you  had  not  the 
majority;  and  if  those  who  had  the  majority  were  not  qua- 
lified, a  quo  warranto  may  go  afterwards  against  them.] 
If  notice  had  been  given  that  they  were  not  qualified,  it  is 
clear  that  all  the  votes  given  for  them  would  have  been 
thrown  away;  Queen  v.  Boscawen (a),  Taylor  v.  Mayor  of 
Bath  (a),  and  Rex  v.  Parry  (b);  and  the  qualification  under 
this  act  being  inseparable  from  the  authority  to  elect,  it  is 
just  the  same  as  if  notice  had  been  given.  [Patteson  J.  I 
rather  think  that  the  mayor  has  nothing  to  do  but  to  ascer- 
tain who  has  the  majority  of  votes,  without  exercising  any 
judgment  at  all  upon  the  qualification  of  candidates.]  The 
35th  section  requires  the  mayor  and  assessors  to  "  examine 
the  voting  papers ;"  from  which  it  should  seem  that  he  has 
some  discretionary  power  assigned  to  him. 

(a)  Cited  by  Lord  Ellenborough  217. 
C.  J.,  in  Rex  v.  Hawkins,  10  East,      (6)  U  East,  649. 
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II.  The  voting  papers  were  received  in  evidence  without  1838. 

proper  authentication.    They  were  not  admissible  at  all ;  J^C^ 

.  .  .  The  Quebw 

still  less  were  they,  like  the  poll-book,  conclusive  between  v. 

the  parties.  They  had  no  claim  to  the  character  of  public  Ledoard« 
documents  merely  because  they  are  required  by  the  act  to 
be  kept  in  a  particular  way.  If  they  were  public  docu-  First  point, 
ments,  a  copy  of  them  might  have  been  given  in  evidence, 
which  will  hardly  be  contended  for.  By  section  65,  di- 
rections are  given  concerning  the  custody  of  the  deeds  and 
muniments  of  the  corporation.  Can  it  be  said  that  they 
also  are  therefore  public  documents,  and,  if  produced  from 
such  custody,  that  they  would  prove  themselves?  Accord- 
ing to  the  general  principles  of  evidence,  these  voting 
papers  should  have  been  identified  as  the  papers  received 
by  the  mayor,  and  by  him  handed  over  to  the  prior  town- 
clerk,  from  whom  they  came  to  the  witness  who  pro- 
duced them.  In  Johnson  v.  Ward  (a)  and  Rex  v.  Cross* 
ley  (6),  which  have  been  cited  on  the  other  side,  the 
papers  received  in  evidence  had  been  made  by  a  public 
officer  accredited  for  that  purpose ;  and  parish  books  are 
excepted  from  the  ordinary  rules  of  evidence  by  sta- 
tute (c).  Proof  of  the  execution  of  ancient  deeds  and  wills 
is  dispensed  with  on  account  of  the  necessity  of  the  case, 
because  the  witnesses  are  supposed  to  be  dead ;  and 
proof  of  the  sailor's  death,  as  in  the  case  cited,  stands 
on  the  same  ground  of  necessity,  because  the  officers  who 
make  the  returns  are  dispersed  in  various  parts  of  the 
world. 

III.  It  was  competent  to  the  defendant,  on  this  inquiry  Second  point, 
into  the  validity  of  his  election,  to  attack  the  title  of  bur- 
gesses who  voted  against  him.    By  the  15th  section,  a  list 

is  to  be  made  out  of  persons  entitled  to  be  inrolled  as  bur- 
gesses. The  29th  section  certainly  enacts,  that  "  any  bur- 
gess, who  shall  be  inrolled,  shall  be  entitled  to  vote ;"  but 
this  must  be  understood  with  reference  to  the  prior  section, 


(a)  6  Esp.  47. 
(6)  2  Esp.  526. 


(c)142  Geo.  3,(1.46,3.  3. 
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and  to  the  S2d  section,  which  prescribes  the  mode  in  which 
"  every  burgess  entitled  to  vote,"  shall  vote.  These  clauses, 
taken  together,  appear  to  mean  that  a  person  must  be  both 
a  burgess  and  be  also  on  the  roll,  in  order  to  have  a  vote ; 
that  is,  that  he  must  be  both  entitled  to  be  inrolled  and 
be  actually  inrolled.  There  is  nothing,  therefore,  in  the 
act  itself  to  preclude  the  opening  of  the  register.  The  au- 
thorities cited  merely  shew  that  the  title  of  the  electors 
cannot  be  impeached  through  the  medium  of  a  quo  war- 
ranto against  the  elected,  when  the  electors  themselves 
possess  such  a  corporate  franchise  as  may  itself  be  made 
the  subject  of  a  quo  warranto.  [Patteson  J.  In  the  Hor- 
sham case  (a),  it  was  held,  that  quo  warranto  would  lie 
against  a  person  claiming  to  vote  by  virtue  of  a  burgage 
tenement.]  There  is  no  burgage  tenement  in  this  case; 
the  burgesses  do  not  act,  except  by  voting,  so  that  their 
acts  can  only  be  questioned  in  this  way.  [Erie  mentioned 
the  case  of  Rex  v.  Harwood(b),  to  shew  that  an  information 
would  lie  against  a  person  claiming  to  be  a  freeman  of  a 
city.]  In  Hex  v.  Hebden  (c),  the  title  of  the  persons  under 
whom  the  defendant  claimed  to  have  been  elected  was 
investigated. 

Lord  Den  man  C.  J. — The  first  question  is,  whether 
the  defendant  is  entitled  to  have  the  verdict  entered  for 
him,  on  the  ground  that  no  proof  was  given  that  the  candi- 
dates in  competition  with  him  at  the  election  were  duly 
qualified  to  be  councillors.  The  defendant  has  pleaded, 
that  he  himself,  being  a  qualified  person,  was  duly  elected. 
On  this,  issue  is  taken  in  the  replication,  and  it  is  said,  that 
if  the  replication  were  fully  expanded,  so  as  to  plead  the 
election  of  other  persons  as  an  answer  to  the  supposed 
election  of  the  defendant,  it  could  not  have  dispensed  with 
an  averment  that  those  other  persons  were  duly  qualified  x 

(a)  Cited  in  a  note  to  Rex  v.     v.  Pepper,  3  N.  &  P.  155. 
Mein,  3  T.  R.  699.  (c)  2  Str.  1109. 

(6)  3  East,  177;  and  see  Rex 
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that,  as  this  would  necessarily  be  the  course  of  pleading,  1838. 

if  the  real  answer  to  the  defendant's  case  had  been  put  oil  ^^^C^ 

r  The  Queen 

the  record,  the  course  of  proof  at  the  trial  should  have  v. 

been  the  same,  and  the  election  of  other  persons  should  Ledoard. 
not  have  been  admitted  as  any  answer  to  the  defendant's 
election,  without  proof  that  they  were  duly  qualified.  The 
30th  section,  which  provides  that  the  burgesses  shall 
"  elect  from  the  persons  qualified,"  may  appear  to  give 
some  countenance  to  this  argument.  But,  on  considering 
the  mode  of  election,  and  the  manner  in  which  the  return 
is  to  be  made,  by  the  35th  section,  I  am  of  opinion  that 
the  proposed  construction  is  erroneous,  and  that  there  is 
no  ground  for  entering  the  verdict  for  the  defendant.  The 
28th  section  mentions  what  persons  shall  be  disqualified ; 
and  as  no  objection  appears  to  have  been  made  at  the  elec- 
tion to  the  candidates,  as  labouring  under  disqualification, 
we  must  assume  that  they  were  properly  qualified.  The 
mayor  had  nothing  to  do  but  to  return  those  who  bad  the 
actual  majority ;  and,  supposing  it  to  have  been  proved  at 
the  trial,  that  other  candidates  had  such  a  majority  over  the 
defeudant,  the  rule  for  a  new  trial  must  also  be  discharged. 
This  brings  us  to  the  question,  whether  the  papers  received  First  point, 
at  the  trial  were  legitimate  evidence  of  the  votes  given  at 
the  election.  It  is  said  that  the  35 th  section  makes  them 
public  documents,  and  excludes  the  necessity  of  any  veri- 
fication of  them  beyond  what  is  afforded  by  their  coming 
from  the  proper  custody,  which  is  that  of  the  town-clerk 
for  the  time  being.  But  we  should  do  much  more  than 
give  effect  to  this  clause,  if  we  were  to  say  either  that 
such  papers  were  conclusive  like  the  poll-book,  or  that  they 
could  be  received  as  evidence  at  all,  without  any  explana- 
tion to  shew  that  they  were  what  they  purported  to  be; 
or  to  trace  them  from  their  original  custody  to  that  of 
the  witness  who  produced  them.  We  think,  therefore,  that 
there  has  been  a  misreception  of  evidence,  and  that  there 
must  be  a  new  trial.  It  is  not  necessary  to  consider  the 
other  point. 
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Little  dale  J. — I  agree  with  my  Lord  that  there  it 
no  ground  for  entering  the  verdict  for  the  defendant,  and 
that,  with  respect  to  the  voting  papers,  they  were  not  pro- 
perly traced.  I  do  not  say  it  would  be  necessary  to  call 
the  voter  to  prove  what  papers  he  gave  to  the  mayor,  but 
the  former  town-clerk  ought  certainly  to  have  been  called 
to  prove  that  the  papers  handed  over  to  his  successor  were 
received  from  the  mayor. 


Patteson  J. — 1  am  of  the  same  opinon  on  both  points. 
Third  point.  The  elector  must  take  it  upon  himself  to  decide  whether 
the  candidate  for  whom  he  votes  is  properly  qualified  or 
not.  The  returning  officer  has  nothing  but  the  ministerial 
duty  to  discharge,  of  returning  the  candidate  who  has  the 
actual  majority.  It  would  obviously  encourage  partiality 
and  fraud  to  allow  him  to  exercise  judicial  functions 
with  respect  to  qualification,  and  to  return  the  candidate 
who  is  in  a  minority,  on  the  ground  that  his  opponent  is 
not  properly  qualified.  It  appears  to  me  that,  even  if  the 
relator  had  specially  replied  the  election  of  others  than  the 
defendant,  there  would  have  been  no  necessity  for  proving 
their  qualification. 

First  point.  As  to  the  other  point  about  the  voting  papers,  though 
the  act  does  not  constitute  them  a  record  of  the  election, 
yet  I  think  that  they  are  the  proper  evidence  of  it,  and  the 
only  question  is,  whether  the  papers  produced  at  the  trial 
were  the  same  papers  that  were  given  in  at  the  election.  The 
witness  said  he  received  them  in  a  box  from  the  clerk  of  the 
former  town-clerk.  The  least  that  could  have  been  done, 
therefore,  especially  where  there  is  so  much  room  for 
trickery,  on  account  of  these  papers  being  open  to  public  in- 
spection, was,  to  call  the  former  town-clerk  and  his  clerk  to 
prove  that  the  identical  papers  were  handed  over  to  them  by 
the  mayor.  Perhaps  the  mayor  ought  to  have  been  called, 
but  that  is  not  necessary  for  us  to  determine,  or  whether 
the  voters  also  should  have  been  called  to  prove  what 
papers  they  gave  to  the  mayor.    In  the  criminal  courts, 
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where  the  identity  of  property,  which  has  passed  through  1838. 

several  hands,  is  material,  not  a  single  link  in  the  chain  it  v-p^^/ 

,    .  t  The  Queen 

dispensed  with. 

Ledoard. 

Williams  J. — It  was  not  denied  that  the  custody  of  the 
papers  was  quite  proper,  at  the  time  of  the  trial.  The  First  point, 
question  was,  what  had  been  the  custody  up  to  that  time, 
and  whether  they  were  the  identical  papers  with  those 
given  in  by  the  voters  at  the  election.  Here  there  was  a 
chasm  in  the  proof,  and  the  defendant  is  entitled  to  a  new 
trial. 

I  quite  agree  also  on  the  other  point,  that  the  mayor  Third  point, 
has  no  power  of  originating  in  his  own  mind  objections  to 
the  candidates,  and  that  he  has  nothing  to  do  but  to  report 
the  actual  majority. 

Rule  absolute  for  a  new  trial. 
Rule  discharged  for  entering  the 
verdict  for  the  defendant* 


Pabnaby  and  others  v.  The  Lancaster  Canal 

COMPANY.  Wednesday, 

June  6th. 

CASE.  The  declaration  stated,  that  by  the  32  Geo.  3,  (local)  An  act  of  par- 
intituled  "  An  Act  for  making  and  maintaining  a  navigable  ^j™^  acon" 
Canal  fromKirkby  Kendal,  in  the  County  of  Westmoreland,  Company  for 
to  West  Houghton,  in  the  County  Palatine  of  Lancaster,  makingPand° 

and  also  a  navigable  Branch  from  the  said  intended  Canal  maintaining  a 

T  canal  to  be 

at  or  near  Borwick  to  or  near  Warton  Cragg,  and  also  passable  for 

another  navigable  Branch  from  at  or  near  Gale  Moss  by  boats.  Al1 
°  m  J  persons  were 

Chorley  to  or  near  Duxbtiry,  in  the  said  County  Palatine  to  be  allowed 
of  Lancaster,"  it  was  enacted,  that  certain  persons  should  ^af'Sd*6 

certain  tolls 

were  payable  by  them  to  the  company.  The  act  also  provided,  in  case  of  obstruction 
by  any  sunken  vessel,  the  owners  of  which  should  not  weigh  it  up  within  a  certain  time, 
that  it  should  be  lawful  for  the  Company  to  do  so,  and  to  keep  the  same  till  payment 
were  made  of  all  expenses  thereof : — Held,  that  these  words  were  compulsory  upon  the 
Company,  and  that  they  were  liable,  in  an  action  on  the  case,  for  an  injury  occasioned 
by  their  non-removal  in  due  time  of  a  sunken  vessel. 
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be  united  into  a  Company  for  the  carrying  on,  com- 
pleting and  maintaining  the  said  iuteuded  navigable  canal 
passable  for  boats,  &c.,  and  that  it  should  be  lawful 
for  the  said  Company  to  take  for  their  own  use  the 
rates  and  duties  in  the  act  mentioned,  and  that  all  per- 
sons should  have  free  liberty  to  navigate  upon  the  canal. 
And  that  if  any  boat  or  vessel  should  be  placed  or  lie 
abreast  or  athwart  in  any  part  of  the  said  canal,  &c.,  not 
being  moored  at  both  ends,  or  if  any  person  or  persons 
navigating  any  boat  or  vessel  should  wilfully  obstruct  the 
navigation  of  the  said  canal,  by  means  of  such  boat  or  vessel, 
and  the  person  having  the  care  of  such  boat  or  vessel  should 
not  immediately,  upon  request,  moor  the  same  at  both  ends, 
or  remove,  stop,  or  effectually  secure  the  same,  as  the  case 
should  require,  every  person  so  offending  should  for  every 
such  offence  forfeit  a  sum  not  exceeding  10*.  nor  less  than 
5s.,  and  also  a  like  sum  for  every  hour  such  neglect  or  ob- 
struction should  continue,  and  that  it  should  be  lawful  for 
the  agents  or  servants  of  the  Company  to  cause  any  such 
boat  or  vessel  to  be  unloaded,  if  necessary,  and  to  be  re- 
moved in  such  manner  as  should  be  proper  for  preventing 
such  obstruction  in  the  navigation,  and  to  seize  or  detain 
such  boat  or  other  vessel,  and  the  loading  thereof,  or  any 
part  of  such  loading,  until  the  charges  occasioned  by  such 
unloading  and  removal  were  paid ;  and  that  if  any  boat  or 
vessel  should  be  sunk  in  the  said  canal,  and  the  owner  or 
owners,  or  person  or  persons  having  the  care  of  such  boat 
8cc,  should  not  within  twenty-four  hours  weigh  or  draw  up 
the  same,  it  should  be  lawful  for  the  agents  or  servants  of 
the  company  to  cause  such  boat  or  vessel  to  be  weighed 
or  drawn  up,  and  to  detain  and  keep  the  same  till  payment 
were  made  of  all  the  expenses  thereby  necessarily  occasioned. 
That  the  canal  had  been  completed,  and  that  the  Company 
had  been  accustomed  to  take  rates  and  duties  in  respect  of 
boats  and  vessels  passing  along  the  canal:  that  the  plaintiffs 
were  owners  of  a  fly-boat,  wherewith  they  had  been  accus- 
tomed to  pass  and  repass  along  the  canal,  paying  to  the 
Company  therefore  such  rates  and  duties  as  were  allowed 
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by  the  said  act:  that  on  the  1st  March,  1836,  a  certain 
boat  sank  in  the  .canal,  and  lay  athwart  the  same,  and  was 
moored  only  at  one  end,  and  obstructed  the  navigation  of 
the  canal,  so  that  boats  and  vessels  passing  in  the  day-time 
could  with  difficult)  avoid  or  pass  such  obstruction,  and 
boats  passing  at  night  and  in  the  dark  would  be  in  great 
danger  of  striking  against  the  same.  Yet  the  Company,  by 
their  servants,  did  not  perforin  their  duty  in  the  premises, 
but  wholly  neglected  the  same  in  this,  to  wit,  that  although 
twenty-four  hours  had  elapsed  before  the  accruing  of  the 
damage  thereinafter  mentioned,  and  although  the  Company 
might  have  required  the  owners  or  persons  having  the  care 
of  the  said  boat,  to  moor  the  same  at  both  ends,  or  to 
remove  &c.,  and  to  weigh  and  draw  up  the  same,  and  if  the 
same  had  not  thereupon  been  done  without  loss  of  time, 
might  and  ought  to  have  caused  such  boat  to  be  weighed 
and  drawn  up  before  the  time  when  &c.,  and  might  and 
ought  in  the  meantime  to  have  caused  some  light  or  other 
signal  to  be  so  placed  as  to  enable  persons  guiding  boats  or 
vessels  in  that  direction  to  avoid  the  same:  yet  the  Company 
did  not  nor  would  &c.  &c,  by  means  whereof  the  fly-boat 
of  the  plaintiffs  struck  against  the  boat  so  sunk,  and  was 
greatly  damaged,  &c. 
Plea:  not  guilty. 

The  cause  was  tried  before  Coleridge  J.,  at  the  Liverpool 
summer  assizes,  1836.  After  the  case  for  the  plaintiffs  had 
been  opened,  the  counsel  for  the  defendants  objected  that 
the  act  of  parliament,  upon  which  the  declaration  was 
framed,  imposed  no  duty  upon  the  defendants  to  remove  the 
obstruction  which  had  caused  the  injury  complained  of. 
For  the  plaintiffs  it  was  contended,  that  the  clause  enabling 
the  Company  to  make  a  canal  and  to  keep  it  navigable  com- 
pelled them  to  do  so,  and  Rex  v.  The  Severn  and  Wye 
Railway  Company  (a)  was  relied  upon.  The  learned  judge, 
after  conferring  with  Mr.  Baron  Parke,  was  of  opinion  that 
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the  plaintiffs  ought  to  be  nonsuited,  but  allowed  the  cause 
to  go  on,  reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit,  and  the  plaintiffs  obtained  a  verdict  on  the  merits. 

Cresswell,  in  Michaelmas  term,  1636,  having  obtained  a 
rule  nisi, 

Alexander,  Wight  man,  G.  Henderson,  and  Tomlinson, 
shewed  cause  (a).  The  question  is,  whether  the  act,  as  set 
out  in  the  declaration,  does  not  make  it  imperative  upon  the 
Company  to  keep  their  canal  navigable  and  free  from  ob- 
structions. The  rule  should  rather  have  been  to  arrest  the 
judgment,  for  the  question  is  completely  raised  on  the  de- 
claration. The  words  in  the  act,  that  "  it  shall  be  lawful" 
for  the  Company  to  raise  sunken  vessels,  do  not  give  any 
latitude  to  the  Company  to  do  the  act  authorized,  or  to  omit 
to  do  it,  at  their  pleasure.  Permissive  words  in  a  statute 
have  been  frequently  held  to  be  obligatory,  for  the  sake  of 
the  public  good ;  Dwarris's  Statutes  (6),  Rex  v.  The  Com- 
missioners  of  Flockwold  lnclosure  (c),  Rex  v.  The  Corpora- 
tion of  Eye(d),  Scales  v.  Picketing  (e),  and  Blakemore  v. 
The  Glamorganshire  Canal  Navigation  (f),  illustrate  this 
point.  Rex  v.  Broderip  (g),  which  may  appear  to  be  an 
authority  the  other  way,  was  decided  on  another  point. 
But  independently  of  the  imperative  words  in  the  act  by 
which  the  Company  is  constituted,  they  are  liable  on  the 
general  principles  of  law  applicable  to  their  peculiar  rela- 
tion to  the  public.  From  the  right  of  the  public  to  use  the 
canal,  and  the  right  of  the  Company  to  take  tolls,  there 
results  an  obligation  on  the  Company  to  remove  obstructions 
in  the  canal.  It  is  a  public  highway,  Rex  v.  Trafford  (h), 
Rex  v.  The  Severn  and  Wye  Railway  Company  (i ),  and  the 

(a)  In  Easter  term  last,  May  4,  (0  4  Bing-  448- 

before  Lord  Denman  C.  J.,  Pattc-  CO  1  M)'lne  &  K-  154- 

son  and  Coleridge  Js.  (s)  5  B.  &  C.  239;  7  D.  &  R. 

(6)  Vol.  ii.  p.  712.  861. 

(f)  2  Chitty,  251.  (A)  1  B.  &  Ad.  874. 

(</)  1  B.  &  C.  85;  S.  C.  2  D.  &  (i)  2  B.  &  Aid.  646. 
R.  172. 
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right  of  the  public  to  pass  along  it  is  nugatory,  unless  it  be 
compulsory  on  the  defendants  to  keep  it  in  a  fit  state  for 
the  public  use.  If  one  of  their  own  embankments  had 
fallen  in,  and  had  been  suffered  to  lie  unrepaired,  so  as  to 
impede  the  navigation,  the  defendants  would  certainly  be 
liable.  The  only  difference  between  that  case  and  the  pre- 
sent is,  that  here  the  sunken  vessel,  creating  the  obstruction, 
belonged  to  others;  but  that  circumstance  is  quite  immate- 
rial, for  the  act  gives  the  defendants  express  power  to  weigh 
up  such  a  vessel.  The  liability  of  companies  and  public 
bodies  for  injuries  occasioned  by  their  negligence,  has  been 
established  by  several  cases;  Leader  v.  Moxton(a),  Mat' 
thews  v.  West  London  Waterworks  Company  (b),  Weld  v.  The 
Gas  Light  Company  (c),  Jones  v.  Bird  (d).  In  Harris  v. 
Baker  (e)9  Boulton  v.  Crowther  (/),  and  Sutton  v.  Clarke (g), 
which  may  be  mentioned  on  the  other  side,  the  defendants 
represented  persons  who  had  acted  in  discharge  of  a  public 
duty  and  without  emolument,  as  in  Governor  b)c.  of  Cast 
Plate  Manufacturers  v.  Meredith  (A),  in  which  case,  be- 
sides, a  particular  remedy  had  been  pointed  out  by  the  act. 
The  defendants  in  this  case  are  remunerated  by  tolls,  for 
the  performance  of  the  duties  voluntarily  undertaken  by 
them,  and  it  is  not  necessary  to  bring  assumpsit,  in  order 
to  take  advantage  of  the  circumstance  that  they  are  so  re- 
munerated. In  The  Proprietors  of  Stourbridge  Canal 
Company  v.  Wheeley  (i),  it  was  considered  as  a  rule  of  con- 
struction well  established,  that  any  ambiguity  in  the  lan- 
guage of  acts  like  the  present,  should  operate  in  favour  of 
the  public  (k). 


(a)  3  Wilson,  461. 
(6)  3  Camp.  403. 

(c)  1  Stark.  189. 

(d)  5B.&Ald.  837;  S.C.  ID. 
&  R.  497. 

(c)  4  M.  &  S.  27. 
(/)  2  B.&  C.703  ;  S.C.  4  D. 
&  R.  195. 

(g)  G  Taunt.  29. 


(h)  4  T.  R.  794. 

(i)  2  B.  &  Ad.  792. 

(ft)  They  also  argued,  that  under 
the  plea  of  not  guilty  the  defend- 
ants could  not  dispute  the  duty  as 
laid  in  the  declaration,  but  the 
judgment  of  the  Court  renders  it 
unnecessary  to  report  this  part  of 
the  argument. 
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Cressirell,  Armstrong,  and  L.  Peel,  contrd.  Permissive 
words  in  a  statute  are  construed  in  an  imperative  sense  only 
when  inevitable  inconvenience  would  result  from  a  different 
construction.  Thus,  the  23  Hen.  6  says,  the  sheriff  may 
take  bail,  but  the  construction  has  been  that  he  shall  (a), 
because  otherwise  a  party  would  be  deprived  of  his  liberty. 
So  on  the  14  Car.  2,  c.  12,  which  says  the  churchwardens 
and  overseers  may  make  a  rate  to  reimburse  the  constables, 
it  has  been  held  (6)  that  they  must  make  a  rate,  because 
otherwise  the  constables  would  be  defrauded.  But  in  the 
present  case,  if  the  defendants  neglect  to  remove  any  ob- 
struction, no  inevitable  inconvenience  is  occasioned,  for  if 
the  canal  is  a  highway,  any  person  may  treat  the  obstruc- 
tion as  a  public  nuisance  and  abate  it.  The  greater  part  of 
the  clause,  which  relates  to  the  removal  of  obstructions  in 
the  canal,  appears  to  have  been  intended  merely  to  protect 
the  Company  from  being  dealt  with  as  trespassers. 

The  defendants  never  entered  into  any  contract  whatever 
with  the  public,  either  to  make  this  canal  or  to  repair  it 
when  made.  Can  it  be  said,  that  after  the  bill  passed  for 
making  the  canal,  the  defendants  were  obliged  to  make  it, 
and  that  they  had  no  power  to  abandon  their  intention;  or 
that  now,  as  the  canal  has  been  made,  they  are  bound  to 
repair  it  for  ever?  Suppose  they  should  have  no  funds  for 
this  purpose?  If  they  do  not  repair,  the  public  will  pay 
no  toll,  and  that  is  the  only  consequence  which  can  ensue 
to  the  defendants.  In  Rex  v.  Cumber  worth  (c),  the  trustees 
had  not  completed  the  road,  which  an  act  of  parliament  had 
authorized  them  to  make ;  the  only  consequence  was,  that 
the  public  were  not  bound  to  repair  it.  In  Rex  v.  The 
Severn  and  Wye  Railway  Company  (d ),  the  Court  issued  a 
mandamus  to  the  Company  to  reinstate  the  railway;  but  in 
that  case  the  Company  had  themselves  destroyed  part  of  it, 
for  the  purpose  of  excluding  the  public.    But  even  where 


(a)  Bac.  Ab.  Statutes  (I).  1.  (c)  2  liar.  &Wol.  439;  S.C.  I 

(6)  Rex  v.  Barlow,  2  Salk.  G09.     N.  &  P.  197. 

(rf)«B.&  Aid.  C4G. 
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a  party  is  liable  to  repair  a  road,  he  is  not  therefore  liable 
for  an  obstruction  on  it  caused  by  others.  Suppose  a  wag- 
gon to  be  overturned  by  others,  and  left  in  a  road,  which  a 
party  is  liable  to  repair  ratione  tenures,  would  he  be  liable 
for  the  obstruction  ?  Nor  can  it  be  said  that  the  taking 
tolls  would  make  any  difference.  In  the  case  put,  of  a  wag- 
gon left  in  the  road,  would  the  owner  of  a  toll  traverse  or  toll 
thorough  be  liable  ?  Besides,  the  circumstance  that  tolls 
are  taken  by  the  defendants  is  not  material  in  this  form  of 
action,  though  it  might  be  in  assumpsit;  and,  in  truth,  it 
can  never  be  material,  unless  the  defendants  are  also  actors. 
In  the  cases  cited  on  the  other  side  the  defendants  had  been 
actors,  and  were  held  liable  for  injuries  occasioned  by  their 
own  acts,  but  it  is  sought  to  make  these  defendants  liable 
for  the  acts  of  others.  The  clause  in  the  act  empowering 
the  Company  to  weigh  a  sunken  vessel,  cannot  carry  their 
liability  beyond  that  of  the  owners  of  the  vessel,  and  Hex 
v.  Walls  (a)  is  an  authority  that  an  indictment  does  not  lie 
against  the  owner  of  a  vessel  sunk  in  a  navigable  river,  for 
not  removing  it. 

Cur.  adv.  vult. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  on  the  case  against  the  defend- 
ants for  negligence,  in  leaving  a  sunken  barge  in  their  canal, 
which  the  plaintiffs'  vessel  ran  against  and  thereby  was  sunk. 
The  declaration  set  forth  portions  of  the  act,  by  which  the 
defendants  were  empowered  to  make  a  canal  passable  for 
all  boats,  and  to  receive  tolls  for  their  passage,  and  to  raise 
such  vessels  as  might  be  sunk  in  their  canal,  if  the  owners 
should  omit  to  do  so  after  twenty-four  hours:  it  then  alleged 
a  duty  in  defendants  to  keep  the  canal  clear  and  safe  for 
navigation,  and  stated  that  the  plaintiffs'  vessel  was  navi- 
gating there,  using  the  canal  and  paying  toll  to  the  defend- 
ants: and  lastly,  described  the  injury  sustained  from  the 
vessel  after  the  twenty-four  hours.    The  only  plea  was,  not 

(a)  2  Esp.  6f5* 
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guilty.  On  the  trial  before  my  brother  Coleridge,  the  jury 
found  a  verdict  for  the  plaintiffs  to  the  full  extent  of  their 
loss,  but  defendants  obtained  a  rule  for  eutering  a  nousuit, 
according  to  leave  reserved,  and  we  have  heard  that  rule 
fully  argued. 

We  do  not  feel  the  smallest  doubt  that  this  actiou  may 
be  maintained.  The  only  one  of  the  numerous  cases  cited, 
that  appeared  to  point  the  other  way,  is  Harris  v.  Baker  (a), 
where  trustees  of  a  road  were  held  not  liable  to  an  action 
for  a  personal  injury  arising  from  the  plaintiff's  wife  falling, 
in  the  night-time,  over  a  heap  of  scrapings,  placed  on  the 
road-side  by  defendant,  who  placed  no  light  to  give  notice  of 
the  obstruction.  But  that  case  may  be  distinguished,  as  the 
action  was  against  public  officers  who  derived  no  benefit 
from  the  road.  The  present  defendants,  on  the  contrary, 
invite  the  whole  public  to  navigate  on  their  canal,  in  con- 
sideration of  the  tolls  paid.  They  have  lawful  power  to 
make  the  canal  in  all  respects  fit  for  navigation,  and  particu- 
larly to  remove  the  kind  of  obstruction  by  which  the  plain- 
tiffs suffered.  It  is  the  same,  in  principle,  as  if  they 
announced  the  carrying  on  of  a  business  at  premises  acces- 
sible only  by  a  certain  road  over  their  land,  which  was  open 
to  the  public  for  that  purpose,  but  which  they  only,  and  not 
the  public,  had  a  right  to  repair,  and  then  left  that  road  in 
so  bad  a  state,  that  a  person's  leg  was  broken,  when  he 
came  to  transact  business  with  them  there.  A  more  familiar 
example,  and  not  of  very  rare  occurrence,  is  that  of  a  shop- 
keeper who  leaves  a  trap-door  open  in  his  shop,  and  causes 
a  customer  to  fall  down  and  suffer  injury.  We  think  the 
defendants  are  certainly  liable,  it  is  therefore  needless  to 
enter  upon  the  other  point  made,  as  to  the  effect  of  the  plea 
of  not  guilty. 

Rule  discharged. 


(a)  4  M.  &S.  27. 
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June  6th. 

MONEY  had  and  received.    Plea:  non  assumpsit.    At  1.  When  fraud 

the  trial  at  the  Suffolk  Summer  assizes,  183(j,  before  Bo-  mTttedebyC°m" 

sanquet  J.,  it  appeared  that  the  action  was  brought  to  givin|acheque 

recover  the  price  of  some  bullocks  which  the  plaintiff  had  which  the 

sold  at  Woodbridge  Market  for  100/.  75.  6d.  to  a  person  of  V**J  knows 

°  *  will  not  be 

the  name  of  Mann,  who  had  paid  for  them  by  a  cheque  on  honoured,  the 

his  bankers  at  Hadleigh,  which  was  more  than  ten  miles  ^herwisek-h 

from  Woodbridge.    Mann  sold  these  bullocks  to  the  de-  admissible  for 

fendant  on  the  following  day.    Mann's  cheque  was  dis-  gmnjp^  may  be 

honoured,  and  it  appeared  that  he  had  only  the  sum  of  g,ven  in  evi- 

dence. 

3/.  85.  6d.  at  his  bankers  when  he  drew  the  cheque,  and    2.  The  same 

evidence  was  given  to  shew  that  he  knew  it  would  be  dis-  ev»dence  is 

0        .   .  admissible  111  a 

honoured.    Upon  this  it  was  contended,  that  as  the  bullocks  civil  action  to 

were  obtained  from  the  plaintiff  by  fraud,  which  the  jury  ^Tniued  by 

found  to  be  the  case,  no  change  of  property  was  effected,  a  third  Darty, 

and  therefore  that  the  plaintiff  was  entitled  to  treat  a  sale  ^if  were  iin- 

of  them  by  the  defendant  as  a  sale  to  his  own  use.    The  dieted,  with 

„  the  exception 

defendant  had  sold  the  bullocks  at  Smithfield  for  102/.,  0f  his  admis- 

after  notice  from  the  plaintiff  of  the  circumstances  under  Sions  subs*- 
mr  m  m  quent  to  the 

which  they  were  obtained  from  him,  and  a  notice  not  to  sell  transaction. 

them.    In  the  course  of  the  evidence  for  the  plaintiff,  the  ^tlctio^for 

dishonoured  cheque,  which  had  been  given  by  Mann,  was  money  had  and 

put  in,  but  was  objected  to  for  want  of  a  stamp,  it  having  whereVwas 

been  drawn  on  bankers  who  resided  more  than  ten  miles  necessary  for 

from  the  place  where  it  was  issued  (a).    The  learned  judge  to  prove  that 

however  admitted  it.    The  verdict  passed  for  the  plaintiff,  ["s  property 

\  *      #        had  been  ob- 

damages  100/.  7s.  6d. ;  the  jury  finding  that  Mann  obtained  mined  from 

the  bullocks  of  the  plaintiff  by  fraud,  that  he  knew  at  the  ^iybydU" 

means  of  a 

(a)  See  55  Geo.  3,  c.  184,  Sched.  Part  1,  "  Bills  of  Exchange''  &c,  cheque  given 
and  Exemptions.  by  a  third  par- 

ty:—Held, 

that  the  cheque,  though  unstamped,  was  admissible  in  evidence  against  the  defendant, 
who  was  no  party  to  the  fraud. 
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1836.  time  he  gave  it  that  the  cheque  would  not  be  paid,  and  that 
the  defendant  sold  them  and  received  the  money  before  the 
action  was  brought. 

Kelly  had  obtained  a  rule  nisi  for  a  nonsuit  in  the  ensuing 
Michaelmas  term,  in  pursuance  of  leave  reserved  by  the 
learned  judge,  on  the  ground  that  the  cheque  was  inad- 
missible in  evidence. 


U.  Andrews  and  O'Malley  now  shewed  cause.  Several 
cases  have  decided  that  an  unstamped  instrument  is  admis- 
sible in  evidence  for  a  collateral  purpose,  though  not  to 
enforce  an  agreement  between  the  parties.  The  cases  are 
collected  in  2  Stark,  on  Ev.  772,  2d  ed.,  and  they  establish 
the  proposition,  that,  when  a  person  is  charged  with  forgery, 
usury,  or  fraud,  the  instrument  to  prove  the  offence  is  ad- 
missible though  unstamped.  It  is  not  only  in  criminal 
cases  that  such  evidence  has  been  received,  but  in  all  cases 
where  the  intention  of  the  party  was  required  to  be  proved  ; 
Dover  v.  Maestaer  (a),  Gregory  v.  Eraser  (6),  Nash  v.  Dan- 
comb  (c).  The  case  set  up  here  was,  that  Mann  obtained 
the  bullocks  by  fraud ;  it  was  therefore  competent  to  the 
plaintiff  to  shew  that  the  giving  the  cheque  in  question  was 
an  ingredient  of  that  fraud.  It  is  clear  that,  if  the  bullocks 
were  obtained  under  such  circumstances,  no  property  in 
them  passed  to  the  defendant,  who  could  have  no  better 
title  than  Mann  possessed;  Earl  of  Bristol  v.  Wi/smore  (rf), 
Shelley  v.  Ford  (e) ;  and  therefore  the  fraud  committed  by 
Mann  was  an  essential  branch  of  the  inquiry.  The  admis- 
sibility in  evidence  of  an  unstamped  draft,  drawn  on  bankers 
w  ho  reside  more  than  ten  miles  from  the  place  where  it  was 
issued,  was  discussed  in  Rex  v.  Pooley  (f).  After  the  dis- 
cussion of  the  point  before  the  twelve  judges,  the  prisoner 


(n)  5  Esp.  92. 

(V)  3  Camp.  454. 

(c)  1  Moo.  &  Rob.  101. 


(d)  1  B.&  C.  514;  S.C.  2D. 
&  R.  755. 

(e)  5  C.&  P.  313. 
(/)  3  B.  &  P.  311. 
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was  pardoned  upon  another  ground,  and  was  tried  again  for 
the  offence  laid  in  a  different  form ;  and  at  the  second  trial, 
on  the  cheque  being  tendered  in  evidence,  the  Court  held, 
that  it  was  admissible  for  collateral  purposes,  though  not  for 
the  purpose  of  recovering  the  sum  for  which  it  was  drawn. 
[Williams  J.  In  Rex  v.  Gillson(a),  where  the  prisoner  was 
indicted  for  feloniously  burning  his  house  with  intent  to 
defraud  an  assurance  office,  it  was  held  that  an  unstamped 
policy  was  not  admissible  in  evidence  to  prove  the  contract. 
The  prisoner  in  that  case  was  not  connected  with  the  in- 
strument, as  in  the  cases  cited  of  forgery  and  usury.]  The 
instrument  there  was  rejected,  on  the  ground  that  it  was 
necessary  to  prove  a  valid  contract  of  insurance,  for  other- 
wise the  prisoner  could  not  defraud  the  office.  If  the  policy 
was  unstamped,  the  prisoner  could  not  have  recovered 
upon  it,  and  the  office  could  not  be  defrauded.  The 
present  case  proceeds  on  the  assumption  that  the  cheque 
given  by  Mann  was  valueless  and  fraudulent,  and  that 
according  to  Rex  v.  Freelh(b)  the  giving  it  in  payment, 
when  he  knew  it  to  be  valueless,  amounted  to  a  fraudulent 
representation. 

Kelly  and  Gunning,  contrA.  The  cases  cited  are  all  dis- 
tinguishable. For  the  purposes  of  criminal  justice,  the 
strong  words  of  the  statute  of  Ann.  (c)  have  beeu  got 
over  in  cases  of  forgery ;  and  rightly,  because  that  offence 
could  not  be  proved  except  by  the  production  of  the  in- 
strument itself,  and  a  party  cannot  take  advantage  of  his 
own  wrong.  The  like  principle  has  been  extended  to  cases 
of  usury,  which  is  quasi  an  offence.  But  these  decisions 
are  not  to  be  extended  beyond  the  necessity  of  the  case. 
[PattesonJ.  In  Rex  v.  Fowle{d)  it  was  held  that,  on  an 
indictment  for  a  conspiracy  to  defraud  the  creditors  of  the 
party,  an  agreement  entered  into  by  the  prisoner,  though 
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(«)  1  Taunt.  95. 
(6)  Russ.  &  Ry.  127. 


(c)  10  Ann.  c.  19,  s.  105,  per- 
petuated by  10  Ann.  c.  26,  8. 78. 
(<0  4  C.  &  P.  592. 
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1838.  not  stamped,  was  admissible  to  prove  the  fraud.  If  that  be 
good  law,  1  caunot  see  why,  if  it  was  necessary  to  prove 
Manns  fraud  in  this  case,  the  unstamped  iustrunient  was 
Payne.  I10t  equally  admissible.]  This  case  is  very  different;  if 
Mann  was  indicted  for  the  misdemeanor,  it  might  perhaps 
be  admissible  against  him ;  but  the  question  here  is  between 
other  parties,  and  the  plaintiff  must  prove  the  contract  with 
Mann  by  legal  evidence,  although  it  may  be  void  by  reason 
of  fraud.  Even  against  Mann  it  would  depend  on  the 
crime  for  which  he  was  indicted  whether  it  would  be  ad- 
missible or  uot.  If  he  were  charged  with  larceny  on  the 
authority  of  Semples  case  (a),  then  the  cheque  would  be  the 
very  essence  of  the  offence,  and  it  could  not  be  given  in 
evidence ;  Rex  v.  Gilhon  (6).  It  is  too  much  to  say, 
therefore,  that  when  fraud  is  to  be  proved  as  against  a  third 
party,  not  privy  to  it,  au  unstamped  instrument  is  admissible 
to  prove  any  link  in  it.  The  line  may  be  well  drawn  by 
admitting  it  only  in  those  cases  where  it  is  the  subject- 
matter  of  the  offence,  as  in  forgery,  usury,  and  conspiracy. 
The  case  of  Nash  v.  Duncomb  (c)  is  the  only  decision  in  a 
civil  proceeding  that  carries  the  doctrine  of  admitting  un- 
stamped instruments  at  all  further.  That  was  a  defence  of 
usury,  and  Lord  Tenlerden  admitted  the  evidence  very  cau- 
tiously ;  and,  as  the  plaintiff  obtained  a  verdict,  there  was 
no  necessity  for  considering  the  propriety  of  his  decision. 
That  also  was  an  action  between  the  parties  to  the  instru- 
ment. 


Lord  Den  man  C.J. — I  am  of  opinion  that  the  cheque 
was  properly  received  in  evidence  at  the  trial.  No  authority 
whatever  is  to  be  found  against  its  reception,  except  in  the 
words  of  the  statutes  (d),  which  the  decisions  shew  are  not 
to  be  taken  absolutely.    To  prove  the  fraud  committed  by 

(a)  1  Leach,  C.  C.  424.  00  23  Geo.  3,  c.  49,  s.  14;  35 

(6)  1  Taunt.  95.  Geo.  3,  c.  55,  s.  10. 

(c)  1  Moo.  &  Rob.  104. 
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Matin  exactly  the  same  evidence  is  admissible  as  if  Mann 
himself  were  on  his  trial  for  obtaining  the  bullocks  by  false 
pretences,  with  the  exception,  of  course,  that  the  admis- 
sions made  by  him  would  not  be  admissible  against  a  third 
party.  The  proof  as  to  the  fraud  therefore  assimilates 
itself  to  the  cases  of  forgery  and  usury  in  which  unstamped 
instruments  have  been  received ;  and  I  think  that,  when 
fraud  is  attempted  to  be  set  up  in  an  inquiry  material  to  the 
issue,  an  unstamped  instrument,  which  has  been  made  use 
of  in  the  transaction,  is  receivable  in  evidence,  whether  the 
fraud  be  committed  by  a  party  to  the  suit,  or  by  a  third 
person. 

Littledale  J. — Though  the  words  of  the  statutes  are 
absolute,  that  an  unstamped  instrument  shall  not  be  given 
in  evidence,  it  is  admitted  still  that  in  certain  cases,  as 
forgery,  usury  &c,  it  is  admissible.  But  it  is  contended 
that  it  is  not  admissible  when  the  instrumenf  does  not  form 
the  subject-matter  of  the  contract  or  prosecution.  I  think 
however  that  when  fraud  is  to  be  proved,  all  may  be  given 
in  evidence  that  tends  to  establish  it. 

Patteson  J. — I  cannot  recognise  the  distinction  which 
is  set  up  between  a  fraud  committed  by  a  third  party  and  a 
defendant  who  is  sought  to  be  affected  by  such  fraud.  I 
put  it  broadly  that,  when  it  becomes  necessary  to  prove 
a  felony  to  have  been  committed,  the  same  evidence  is 
admissible  to  prove  the  felony  as  would  be  on  an  indict- 
ment for  it,  with  the  exception,  that  admissions  made  by 
the  felon  subsequent  to  the  transaction  would  not  be  ad- 
missible. This  exception  is  illustrated  by  the  case  of  a 
receiver,  against  whom  even  the  judgment  against  the  prin- 
cipal is  not  receivable,  and  much  less  his  confessions.  I 
admitted  them  once  at  York  against  a  receiver,  but  I  after- 
wards came  to  the  conclusion  that  I  was  quite  wrong.  But 
with  that  exception  all  the  same  evidence  is  receivable  as  if 
Mann  had  been  indicted  for  the  felony.   The  cases  clearly 
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shew  that  in  that  case  the  cheque  would  have  been  re- 
ceivable, for  it  is  not  like  Rex  v.  Gillson  («),  where  it  wa* 
necessary  to  prove  a  valid  contract,  which  was  quite  imma- 
terial here. 

Wi  l  li  A  Ms  J. — I  consider  the  question  as  to  the  admis- 
sibility of  the  cheque  just  as  if  what  used  to  be  termed  a 
flash  note  had  been  given  for  the  bullocks.  There  can  be 
no  doubt  that  a  flash  note  would  be  admissible  to  prove  the 
fraud;  then  why  not  this  cheque,  which  tends  equally  to 
prove  it  ? 

Rule  discharged. 

(«)  1  Taunt.  05. 
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Wednctday    Wilder  v.  SpIbr,  G raves  aud  others,  Winch  and  others. 
June  CM.  _ 

1.  Distrainors  1  RES  PASS  for  distraining  the  plaintiff's  ewes  and  we- 

arc  bound  to   thers,  and  chasing  and  driving  them  at  a  furious  rate,  the 
sec  tnut  tii©  . 
pound  to        said  ewes  being  then  with  lamb,  and  for  impounding  the 

tallfc  the'dfs-  sal(*  s'ieeP  *n  a  sma"»  wet*  muddy,  aud  dirty  pound,  and  for 
tress  is  in  a  detaining  them  there  for  a  long  time,  to  wit,  for  two  days ; 
oeivcTit  and6"  seU'n8  out  special  damage,  that  the  ewes  brought  forth 
therefore  if  their  lambs  prematurely,  and  that  divers  of  the  lambs  were 
wet  and"1  '*    trampled  to  death  and  drowned,  &c.  &c. 

muddy,  the        The  defendant  IV.  Speer  pleaded,  1st,  not  guilty;  2dly, 

distrainors        .       .  .        ,  . 

are  liable  for  tliat  t,ie  ewes  and  wethers  were  not  the  property  of  the 

any  damage  plaintiff :  3dly,  that  before  and  at  the  said  times  when  &c. 
thereby  caus-  r       .  '  .  . 

ed  to  the  the  said  W.  Speer  was  seised  in  his  demesne  as  of  fee  of 
distress.^^    an(j  jn  tjie  manor  Qf  Weston,  and  of  and  in  a  certain  close, 

the  plaintiff  waste,  or  common  situate  in  the  parish  of  Thames  Ditton, 
alleged  that 

the  defendants  impounded  his  cattle,  and  that  the  pound  was  then  too  small  to  hold 
the  cattle  in  a  fit  and  proper  manner,  and  was  then  wet  and  dirty,  and  wholly  unfit 
for  impounding  the  same,  whereby  special  damage  accrued,  and  the  defendants 
traversed  that  the  pound  was  too  small,  cr  that  it  was  wet,  &c  niodo  et  forroA,  omit- 
ting the  word  then :  Held,  that  the  issue  raised  was  not  as  to  the  general  size  and  state 
of  the  pound,  but  as  to  its  condition  at  the  time  of  impounding. 
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then  and  still  being  parcel  of  the  manor,  and  then  justified 
the  alleged  taking  to  be  for  a  distress  damage  feasant,  and 
that  he  impounded  the  same  in  a  certain  common  pound 
within  the  said  manor,  doing  no  unnecessary  damage,  &c. 
4thly,  That  he  the  said  W.  Speer,  at  the  said  several  times 
when  &c,  took  and  distrained  the  said  ewes  8cc.  in  a  certain 
close,  waste,  or  common,  situate  &c,  and  which  said  close, 
before  and  at  &c«,  was  and  still  is  within  and  parcel  of  the 
manor  of  Weston,  in  &c. :  and  the  said  W.  S.  further  says, 
that  he,  before  and  at  &c.,  was  seised  in  his  demesne  as  of 
fee  of  and  in  the  said  manor  and  of  the  said  close  &c, 
and  that  the  plaintiff,  before  and  at  &c,  was  possessed  of  a 
certain  messuage  and  a  certain  small  quantity  of  land,  to 
wit,  one  rood  with  the  appurtenances,  situate,  lying,  and 
being  within  and  parcel  of  the  said  manor  aforesaid,  by  reason 
whereof  the  said  plaintiff  ought,  during  all  the  time  aforesaid, 
to  have  had  common  of  pasture  for  all  commonable  cattle, 
levant  and  couchant,  in  and  upon  her  said  messuage  and 
lands.  The  defendant  W.  S.  then  averred  that  the  plaintiff, 
under  colour  of  her  said  right  of  common,  wrongfully  sur- 
charged the  common  with  the  ewes  and  wethers  in  the  de- 
claration mentioned,  and  justified  the  taking  for  the  cause 
aforesaid,  as  in  the  third  plea. 

The  defendants  Graves  and  others  pleaded  four  similar 
pleas,  justifying  as  the  servants  of  W.  Speer.  The  de- 
fendants Winch  and  others  also  pleaded  similar  pleas,  justi- 
fying as  commoners  of  the  manor  of  Weston. 

The  plaintiff  took  issue  on  the  first  two  pleas,  and  replied 
severally  to  the  pleas  of  justification,  that  the  defendants, 
after  they  had  seised,  taken,  and  distrained  the  said  ewes 
&c,  for  and  in  the  name  of  a  distress  for  the  said  damage 
feasant,  chased,  drove,  and  hurried  about  the  said  ewes  &c. 
under  the  said  distress,  in  a  wanton  and  cruel  manner,  and 
to  a  greater  degree,  and  with  more  force  and  violence,  and 
at  a  quicker  and  more  furious  rate  than  was  necessary,  and 
then  impounded  the  same  under  the  said  distress  in  the  said 
pound  in  the  said  declaration  mentioned^  which  was  then 
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too  small  to  hold  or  contain  the  same  in  a  fit  and  proper 
manner,  and  which  was  then  very  wet,  and  muddy  and  dirty, 
and  wholly  improper  for  impounding  the  same,  and  thereby 
greatly  injured  the  said  ewes  &c,  as  in  the  said  declaration 
mentioned,  and  abused  the  said  distress. 

The  defendants  rejoined  respectively  to  each  replication 
of  excess,  that  they  did  not  chase,  drive,  or  hurry  about  the 
said  ewes  &c.  under  the  said  distress  in  a  wanton  or  cruel 
manner,  or  to  a  greater  degree,  or  with  more  force  or 
violence,  or  at  a  quicker  or  more  furious  rate,  than  was 
necessary,  nor  was  the  said  pound  in  the  said  declaration 
mentioned,  in  which  8cc.,  too  small  to  hold  or  contain  the 
said  ewes  in  a  fit  and  proper  manner,  nor  was  the  same  wet, 
muddy,  or  dirty  and  improper  for  impounding  the  same  m 
manner  and  form  &c. 

Upon  these  rejoinders  issue  was  joined. 

At  the  trial  at  the  Surrey  Summer  assizes,  1836,  before 
Lord  Abinger  'C,  B.,  it  appeared  that  the  plaintiff  occupied 
a  small  cottage,  with  three  or  four  roods  of  land,  within  the 
manor  of  Weston,  and  that  she  and  her  husband,  before  bis 
death,  had  been  in  the  habit  of  surcharging  the  common  of 
the  manor  with  a  large  quantity  of  sheep,  amounting  at  times 
to  between  two  and  three  hundred.  The  defendant  W.  Speer, 
who  was  lord  of  the  manor,  in  1835  had  impounded  some 
of  the  sheep,  and  the  plaintiff  for  some  time  discontinued 
to  surcharge.  She  afterwards,  however,  repeated  the  prac- 
tice, and  having  in  January,  1836,  turned  upwards  of  two 
hundred  sheep  on  the  common,  the  commoners  gave  her 
notice,  that  unless  she  removed  the  sheep  they  would  dis- 
train them  on  the  following  day.  She  refused  to  remove 
them,  and  on  Thursday,  the  21st  January,  the  defendants 
Graves  and  others,  who  were  servants  of  Mr.  Speer,  the 
lord  of  the  manor,  and  the  defendants  Winch  and  others, 
who  were  commoners,  distrained  about  150  of  the  plain- 
tiff's sheep,  and  drove  them  to  the  lord's  pound.  The 
pound-keeper  offered  the  plaintiff's  shepherd  to  release  the 
sheep  on  the  payment  of  105.,  but  the  shepherd  refused,  and 
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the  sheep  were  impounded  till  the  Saturday  following,  when 
the  10s.  were  paid  and  the  sheep  released.  It  appeared  that 
for  a  day  or  two  previous  to  that  time  the  weather  had  been 
inclement,  with  a  heavy  fall  of  snow,  and  that  the  pound, 
which  was  about  twenty-five  feet  square,  was  in  a  wet  and 
muddy  state.  The  ewes  were  lambing  at  the  time  of  the 
distress,  and  two  or  three  of  the  lambs,  dropped  during  the 
nights  the  ewes  were  impounded,  were  trampled  to  death. 
At  the  close  of  the  opening  of  the  plaintiff's  case,  the 
Lord  Chief  Baron  intimated  that  there  was  no  case  against 
Mr.  Speer,  upon  which  it  was  agreed  that  a  verdict  of  not 
guilty  should  be  entered  for  him  on  the  first  issue,  and  that 
the  jury  should  be  discharged  from  giving  a  verdict  on  the 
other  issues  raised  by  him. 

Piatt  for  the  plaintiff,  on  the  facts  above  stated,  con- 
tended that  as  it  appeared  that  at  the  time  of  the  distress 
the  pound  was  in  a  muddy,  unfit,  and  improper  state  to 
receive  so  many  sheep,  the  defendants  were  liable  for  the 
special  damage.  The  Lord  Chief  Baron  was  of  opinion 
that  the  issue  raised  upon  the  record  was  not  whether  the 
pound,  on  that  particular  night,  was,  from  the  inclemency 
of  the  weather,  unfit  and  improper,  but  whether  it  was 
generally  so ;  and  he  left  it  to  the  jury  to  say  whether  the 
pound  was  sufficient  generally,  and  if  so  to  find  a  verdict 
for  the  defendants.  The  jury  found  for  the  defendants. 
Piatt,  in  Michaelmas  term,  1836,  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection. 

Andrews  Serjt.  and  3f.  Chambers  now  shewed  cause  for 
Winch  and  the  other  commoners.  Even  if  the  direction  of 
the  Lord  Chief  Baron  was  not  correct  in  terms,  the  question 
was  in  substance  properly  left  to  the  jury.  As  far  as  the  com- 
moners are  concerned  an  issue  as  to  the  state  of  the  pound  at 
the  moment  of  impounding  is  an  immaterial  issue,  for  they  are 
not  responsible  for  the  state  of  the  pound,  although  the  lord 


539 

1838. 

Wilder 
v. 
Speer 
and  others. 


640 

1838. 

Wilder 
v. 
Sheer 
and  others. 


CASES  IN  THE  QUEEN  *  BENCH, 

of  the  manor  may  be  so.  It  is  laid  down  in  the  digest  and  text 

books  (a),  that  if  a  distrainor  put  a  horse  into  a  pound  with 
spikes  in  it,  and  the  horse  wound  himself,  the  distrainor  is 
liable,  and  for  this  position  Vaspor  v.  Edward*  (b)  is  cited; 
but  the  position  is  there  only  thrown  out  at  the  bar  arguen- 
do, and  Doctor  and  Student,  Dial.  II.  c.  27,  is  cited  for  it; 
whereas  on  examining  that  book  there  is  no  authority  for  such 
a  position.  The  law  with  regard  to  pounds  is,  that  cattle 
damage  feasant  roust  either  be  taken  to  the  public  pound 
where  they  are  to  be  kept  by  the  owner,  or  they  may  be  taken 
to  a  private  pound  in  the  close  of  the  distrainor,  or  of  another 
by  his  consent,  where  the  owner  may  give  the  cattle  meat 
and  drink  without  committing  any  trespass;  in  which  case, 
unless  the  distrainor  give  uotice  of  the  place  of  impound- 
ing, he  must  provide  for  them  himself ;  Co.  Lit.  47.  But 
if  the  public  pound  is  resorted  to,  as  it  may  be,  without 
regard  to  the  season,  the  distrainor,  if  he  has  taken  the 
distress  for  just  cause,  cannot  be  made  liable  for  the  damage 
produced  by  the  weather,  and  the  reason  is,  that  "  in  him 
that  distrained  there  cau  be  assigned  no  default,  but  in  the 
other  may  be  assigned  a  default;"  Doctor  and  Student,  Dial. 
I.  c.  5.  The  issue  perhaps  is  not  formally  raised  on  this 
record,  it  ought  to  have  beeu  as  to  the  general  state  of  the 
pound,  not  as  to  its  particular  state  at  the  time  of  impound- 
ing from  accidental  causes.  But  as  the  jury  have  fouud 
that  the  pound  was  generally  sufficient,  there  is  no  ground 
for  a  new  trial. 


Shee  shewed  cause  for  the  defendants  Graves  and  others. 
The  direction  of  the  Lord  Chief  Baron  was  light  on  the  issue 
joined.  The  allegation  in  the  replication  is  not  that  the  pound 
was  too  small  generally,  but  that  it  was  then  too  small ;  the 
rejoinder  takes  issue  upon  this  averment,  but  omits  the  word 


(a)  See  Vin.  Abr.  Distress  (P),     (1st  ed.) 
14;  Bradby  on  Distresses,  240,        (6)  12  Mod.  658. 
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"  then."  The  real  issue  therefore  was  whether  the  pound 
was  sufficient  generally. 

Thesiger,  with  whom  was  De  Saumarez,  appeared  for  the 
defendant  Speer. 

Piatt,  contra,  was  not  called  upon  by  the  Court. 

Lord  Denman  C.  J. — The  question  raised  for  the  Court 
to  decide  is,  whether,  supposing  a  pound  to  be  immersed  in 
water  or  to  be  otherwise  unfit  at  the  time  of  impounding  a 
distress,  the  distrainors  would  make  themselves  liable  for 
any  damage  caused  by  the  state  of  the  pound.  The  ques- 
tion on  this  record  is  not  what  the  state  of  the  pound 
generally  was,  but  what  it  was  at  that  particular  moment ; 
and  as  that  question  has  not  been  left  to  the  jury,  there 
must  be  a  new  trial. 

Littledale  J. — It  is  imperative  on  a  distrainor  to  pro- 
vide a  proper  pound  for  the  distress  he  has  taken.  The 
law  does  not  allow  him  to  imprison  the  cattle  of  another 
without  seeing  them  properly  provided  for.  I  think  the 
terms  of  these  issues  relate  expressly  to  the  state  of  the 
pound  at  the  time  and  not  to  its  general  condition. 

Patteson  J. — It  is  contended  that  the  issue  raised  as  to 
the  commoners  is  an  immaterial  issue,  but  if  that  be  so,  and 
the  plaintiff  obtains  a  verdict,  the  defendants  may  move  to 
arrest  the  judgment. 

Rule  absolute  (a), 
(a)  William  J.  h:id  left  the  Court. 
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Tkunday,  ^he  QUEEN  v.The  Guardians  of  the  Dolgeixy  Union. 

June  7th.  j 

The  Court  rc-  JERVIS  bad  obtained  a  rule  calling  upon  the  defendants 

fused  a  man-  to  a(|mjt  one  j0/fH  Jofies  to  the  office  of  clerk  to  the  board 
damus  to  a 

board  of  guar-  of  guardians,  and  to  permit  him  to  perform  the  duties  of 

dian^°nalmit  that  office-    The  affidavits  on  which  the  rule  was  obtained 

a  person  as 

their  clerk,  stated,  that  the  said  John  Jones  and  one  Richard  Jones  had 
ed^diaT^he^"  k^11  candidates  for  the  office  of  clerk,  and  that  an  election 

person  filling    for  the  office  had  been  held  without  due  notice;  that 

the  office  had 

been  unduly    although  Richard  Jones  had  obtained  the  majority  of  votes, 

elected,  by  the  tjje  guardians  themselves  had  voted  for  Richard  Jones,  and 

votes  of  guar-  ° 

dians  who      that  many  of  them  were  not  properly  elected ;  and  that 

wlranoTpro-  J°/m  Jones  had  t,ie  majoritv  of  kg**1  vote8« 

perly  elected.      J{.  V.  Richards,  in  Easter  term  last  (a),  shewed  cause. 

Two  questions  are  raised  in  this  case ;  first,  that  the  guar- 
dians of  a  union  have  no  right  to  vote  at  an  election  for  a 
clerk;  and  second,  that  if  they  have,  many  of  the  guardians 
who  voted  for  Richard  Jones  were  not  duly  elected  them- 
selves. But  it  is  submitted  that  the  Court  will  not  enter 
into  this  question.  In  Rex  v.  Carpenter  (b)  this  Court  re- 
fused a  quo  warranto  information  for  the  office  of  a  guar- 
dian. If  the  election  of  the  guardians  be  disputed  in  this 
inquiry,  it  is  equally  open  to  canvass  the  titles  of  those 
who  elected  the  guardians,  and  thus  an  interminable  in- 
quiry is  set  on  foot. 

Jervis,  contrA.  The  title  of  the  guardians  only,  not  of 
those  who  elected  them,  is  attacked  on  the  present  occa- 
sion, therefore  the  inconvenience  suggested  could  not  arise. 
In  Rex  v.  The  Trustees  of  the  Cheshunt  Turnpike  Roads  (f), 
the  Court  issued  a  mandamus  to  admit  the  clerk  to  the 
trustees,  which  is  a  very  similar  office. 

Cur.  adv.  vult. 


(a)  May  8th,  before  Lord  Den-        (6)  1  N.  &  P.  773. 
wifliiC.  J.,  Littlcdalc9Patteton,  and        (c)  5  B.  &  Ad.  438. 
Coleridge  Js. 
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Lord  Denman  C.J.  on  this  day  delivered  the  judgment  1888. 
of  the  Court. — This  was  an  application  for  a  mandamus  to  y^^** 
the  guardians  of  the  Dolgelly  union  to  admit  John  Jones  v, 
as  their  clerk,  and  to  permit  him  to  perform  the  duties  of  Tb6^1^ians 
that  office.    Another  clerk,  Richard  Jones,  had  been  ad-  Dolgelly 
mitted  and  is  acting,  but  the  applicant  says  that  Richard  Union- 
Jones  was  not  duly  elected.    There  was  a  contest  and  a 
poll,  and  though  Richard  Jones  was  returned,  John  Jones 
asserts  that  he  had  the  majority  of  good  votes,  and  ought 
to  have  been  returned.    In  effect,  therefore,  it  is  proposed 
to  set  on  foot  a  scrutiny  of  all  the  votes  given  in  the  elec- 
tion of  the  guardians,  in  the  shape  of  a  mandamus!  to  admit 
their  own  servant  to  a  ministerial  office.    No  precedent 
for  such  a  course  was  quoted :  the  inconvenience  of  thus 
unravelling  the  rights  of  voters  in  an  antecedent  stage 
would  be  very  great,  and  we  think  it  ought  not  to  be  per- 
mitted.   There  is  a  preliminary  difficulty  of  no  light  im- 
portance.   If  we  send  the  writ,  who  must  make  the  return? 
That  question  must  be  answered  before  the  return  can  be 
made ;  yet  the  object  of  the  proceeding  itself  is  to  settle 
that  question.    If  the  guardians  de  facto  are  to  make  the 
return,  it  must  be  because  they  are  in  possession,  and 
competent  to  do  the  duties  attached  to  their  office :  one  of 
them  is  to  appoint  a  clerk ;  they  have  done  so,  and  the 
public  suffer  no  inconvenience  from  a  vacancy  of  the  office. 
The  rule  must  be  discharged. 

Rule  discharged. 


The  Queen  v.  The  Commissioners  of  the  Insolvent  Debtors' 

Court.— In  the  matter  of  Hamlin.  /WdSfi 

June  8th. 

CROWDER  had  obtained  a  rule  calling  upon  the  Com-  A  prisoner  in 

missioners  of  the  Insolvent  Debtors*  Court  to  shew  cause  C^fa\tlaga- 

why  a  writ  of  prohibition  should  not  issue  directed  to  them,  iwn  for  no?- 
J  r  payment  of 

damages  and  costs,  may  be  discharged  under  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57, 

without  previous  reversal  of  his  outlawry. 

N  N  2 
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1838.       to  prohibit  them  from  further  proceeding  in  an  order  made 

J^P*/  by  them  on  the  13th  December,  1837,  for  the  discbarge  of 
1  he  Queen  rr 

v.         one  Hamlin  out  of  custody. 
ThD^btora*nt     II  aPPeared  bv  the  affidavits  that  the  prisoner  had  been 
Court.      sued  by  one  Crossley  in  an  action  for  criminal  conversation. 

The  plaintiff  had  obtained  a  verdict,  and  had  signed  judg- 
ment for  288/.  damages  and  costs.  The  defendant  was 
proceeded  against  to  outlawry,  and  being  taken  into  custody 
on  the  3d  December,  1837,  on  a  capias  utlagalum,  was 
confined  in  Hertford  gaol.  The  defendant  petitioned  the 
commissioners  of  the  Insolvent  Debtors'  Court  for  his  dis- 
charge on  December  10th,  and  on  December  13th  the 
commissioners  adjudged  that  he  should  be  discharged,  after 
remaining  in  Hertford  gaol  four  months  from  the  date  of  his 
petition. 

Sir  W.  IV.  Follett,  in  Hilary  term  (a)  last,  shewed  cause. 
The  10th  section  of  7  Geo.  4,  c.  57,  entitles  "  any  person 
who  shall  be  in  actual  custody  within  the  walls  of  any  prison, 
upon  any  process  whatsoevei;  for  or  by  reason  of  any  debt, 
damages,  costs,"  &c.  to  petition  to  be  discharged  from  such 
custody.  These  words  evidently  include  a  prisoner  in  cus- 
tody on  a  capias  utlagalum,  and  this  view  is  confirmed  by 
s.  50,  which  enacts,  that  the  discharge  under  the  act  shall 
extend  to  all  process  for  contempt  in  non-payment  of  money 
or  costs  incurred  in  any  Court.  These  sections  therefore 
afford  sufficient  reason  why  the  writ  should  not  issue,  even 
if  it  appeared,  which  it  does  not,  that  the  commissioners 
were  about  to  take  any  further  proceeding.  The  only  case 
which  has  been  found  on  the  subject  is  that  of  Ex  parte 
Battine  (6),  by  which  it  would  seem  that  the  power  of  this 
Court  to  grant  prohibition  to  the  Insolvent  Debtors'  Court 
at  all,  is  very  doubtful. 


(a)  Jan.SOth,  before  Lord  Den-        (6)  4  B.&  Ad.  690;  S.  C.  1  N. 
man  C.  J.,  Littledulc,  Williams,     &  M.  570. 
and  Coleridge  Js. 
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Crowder  contrA.    The  question  is,  whether  an  outlaw  1838. 
can  appear  in  Court  on  his  own  behalf,  for  any  purpose  T^J^^N 
whatsoever,  except  to  reverse  his  outlawry.  The  authorities  v. 
shew  he  cannot.    He  is  not  "  within  the  law,"  Co.  Lilt,  ^Defi?* 
122  b;  Vin.  Abr.  Utlawry  (Xa);  Aldridge  v.  Butter  (a);  Court 
Loukes  v.  Holbeach  (£) ;   Griffith  v.  Middleton  (c).  That 
last  case  shews  that  an  outlaw  is  equally  incapacitated  to 
receive  any  benefit  from  the  law,  whether  he  sue  as  a  plain- 
tiff, or  bring  his  audits  querela  as  defendant.    In  Ex  parte 
Lawrence  (rf),  where  the  prisoner  was  in  custody  for  a  con- 
tempt of  the  Court  of  Chancery  in  not  putting  in  an  answer, 
and  that  Court,  on  application,  refused  to  discharge  him 
unless  upon  payment  of  his  fees,  the  Court  of  Common 
Pleas  refused  to  discharge  him  under  the  then  Insolvent 
Debtors'  Act,  34  Geo.  3,  c.  69,  because  his  coutempt  did 
not  consist  in  the  non-payment  of  money.    The  words  in 
section  10  of  the  present  statute  are  very  similar  to  the  en- 
actment of  that  statute; — it  shall  be  lawful  for  any  person 
in  custody,  u  upon  any  process  whatsoever,  for  or  by  reason 
of  any  debt,  damages,  costs,  &c,  or  for  or  by  reason  of  any 
contempt  of  any  Court  whatsoever  for  non-payment  of  any 
sum  of  money/'  to  petition  for  his  discharge.    A  prisoner 
in  custody  on  a  capias  utlagatum  cannot  be  said  to  be  in 
custody  for  non-payment  of  costs,  or  for  contempt  of  Court 
in  non-payment.     Beauchamp  v.  Tomkins  (e)  is  a  strong 
authority  to  shew  that  bankruptcy  and  a  certificate  are  no 
ground  of  discharge  of  a  prisoner  in  custody  on  a  capias 
utlagatum.    If  this  is  law,  then  the  Insolvent  Debtors' 
Court  have  no  authority  to  discharge  the  prisoner,  and  pro- 
hibition lies;  Bac.  Abr.  Prohibition  (I).    It  has  been  said, 
that  it  does  not  appear  that  that  Court  is  about  to  take 
any  proceedings,  but  it  is  clear  that  the  application  of  the 
prisoner  to  the  Court  is  sufficient  to  ground  prohibition; 
Ex  parte  Smyth  (f).    In  Ex  parte  Battine  (g)  the  applica- 

(a)  2  M.  &  \V.  412.  (c)  3  Taunt.  Ul 

\b)  4  Bing.  419.  (J)  2  C.  M.  &  LI  748. 

(c)  Cro.  Jac.  425.  (g)  4  B.  &  Ad.  690;  S.C.  1  N. 

(d)  i  B.  &  P.  477.  &  M.  579. 


The  Queen 
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1838.      tion  was  for  a  prohibition  to  the  Insolvent  Debtors'  Court, 
against  proceeding  on  an  order  made  by  them,  and  it  did 
not  appear  that  that  Court  was  about  to  take  any  further 
^Debton?nt  steP8,    ^e  orc'er  *n  question  was  made  on  December  13th, 
Court      when  this  Court  was  not  sitting,  and  therefore  Roberts  v. 

Humby  (a)  is  in  point,  which  shews  that  prohibition  will 
issue  after  sentence,  although  the  want  of  jurisdiction  does 
not  appear  on  the  face  of  the  proceedings,  if  the  party  has 
had  no  earlier  opportunity  of  applying  to  the  Court.  He 
also  cited  Grant  v.  Gould  (b). 

Sir  W.  W.  Follett  cited  Castleman's  case(c),  and  Dickson 
v.  Baker  (d). 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. — A  rule  was  obtained  and  has  been  argued  in 
this  case,  to  shew  cause  why  prohibition  should  not  go  to  the 
Insolvent  Debtors'  Court,  prohibiting  them  from  proceeding 
to  discharge  a  defendant  who  has  been  outlawed  in  an 
action  for  criminal  conversation,  on  the  general  ground  that 
an  outlaw  cannot  be  heard  in  any  Court,  except  for  the  single 
purpose  of  reversing  his  outlawry.  And  this  is  an  un- 
doubted rule  of  law,  laid  down  in  numerous  cases  and 
text  books,  the  authority  of  which  is  fully  recognized  and 
was  acted  upon  by  the  Court  of  Commou  Pleas  in  Loukes 
v.  Holbeach  (e).  My  brother  Park  there  pronounced  a 
learned  judgment,  affirming  the  principle,  and  applying  it 
to  a  motion  for  setting  aside  an  annuity  in  that  Court 
granted  by  a  person  outlawed  in  the  Court  of  King's 
Bench,  in  an  action  to  recover  arrears  of  that  annuity. 
Whether  the  words  of  the  Insolvent  Debtors'  Act  (f)9  which 
were  cited  in  the  argument  as  creating  an  exception  from 
the  general  rule,  ought  to  have  that  effect,  is  the  question 

(«)  3  M.  &  W.  120.  (d)  1  A.  &  E.  853 ;  &  C.  3  N. 

(6)  2  H.  Bl.  69.  &  M.  774. 

(c)  4  Burr.  2119,  2127.  (c)  4  Biog.  419. 

(f)  7  Ceo.  4,  c.  57,  ss.  10, 50. 
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which  we  are  now  called  upon  to  decide.    But  in  truth  1838. 

we  caunot  consider  it  an  open  question.    The  words  "  by  S.^l*^ 

.  *  »    The  Queen 

any  process  whatsoever,    "  by  reason  of  any  damages/  v. 

are  undeniably  extensive  enough  to  embrace  a  person  out-  ^^^tore^ 
lawed  in  an  action ;  whether  it  be  an  action  of  tort,  or  in  Ccjurt. 
debt  or  assumpsit,  appears  to  make  no  difference  in  the 
case.  There  may  be  some  ground  for  contending  that 
persons  outlawed  were  not  in  the  contemplation  of  the  act ; 
but  in  Lord  Mansfield's  time  this  Court  expressly  declared 
its  unanimous  opinion  on  two  different  occasions  (a),  that  an 
outlaw  fell  within  the  clause  of  the  then  existing  act,  the 
terms  of  which  exactly  corresponded  with  the  present.  We 
hold  ourselves  bound  by  that  opinion,  aud  think  that  we 
must  discharge  the  present  rule.  In  the  case  of  Loukes  v. 
Holbtach  (b)  no  reference  was  made  to  the  report  in  Bur- 
rough,  which  indeed  could  not  have  been  brought  to  bear 
on  the  question  there  decided. 

Rule  discharged, 
(a)  4  Burr.  2119,  2127.  (b)  4  Bing.  419. 


Raphael  and  another  v.  Goodman.  Friday, 

June  &th. 

DEBT  on  an  indemnity  bond  given  to  the  plaintiffs  as  l.  A  sheriff 

sheriff  of  Middlesex,  conditioned  to  save  them  harmless  in  °!"!!!ot  re\ 
7  cover  on  an 

the  execution  of  a  writ  of  fi.  fa.  against  one  John  Hayward.  indemnity 

The  third  plea  alleged  that  the  bond  was  obtained  from  the  ha"  been  pro- 

defendant  by  the  plaintiffs  and  others  in  collusion  with  ^JJj  ^h^e 

them,  by  fraud,  covin,  and  misrepresentation.    At  the  trial  own  officer. 

before  Coleridge  J.  at  the  sittings  in  Middlesex  after  Mi-  t0*"n^Jj£ 

chaelmas  term  1836,  it  appeared  that  the  plaintiffs  having  a  on  such  a 

writ  of  fi.  fa.  to  execute  against  one  John  Hayward  at  the  ^as  o'btotned 

suit  of  the  defendant,  received  notice  that  it  was  the  in-  hy  the  sheriff 
-         .         ,.  .  r  •       TT  i  an(l  others  in 

tention  of  certain  creditors  to  issue  a  fiat  against  Hay  war  a  y  collusion  with 

as  he  had  committed  an  act  of  bankruptcy.    The  sheriff's  him  by  fraud 

r    J  and  covin,  is  a 

officer  thereupon  obtained  by  fraud  from  the  defendant  an  good  plea. 
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18S8.  indemnity  bond  previous  to  executing  the  writ.    The  plain- 
s',-*_r  ^g  tjiei)  floj^  Hayward'a  goods,  and  paid  the  proceeds  of 
Raphael  ,                 ,  . yr    ,           /          ,  , 
and  another  tne  sa'e  to  the  defendant,  and  were  afterwards  sued  by 

Goodman  ^e  ass'8nees  °^  Hayward,  who  had  become  a  bankrupt, 
for  the  seizure,  and  a  verdict  and  damages  were  obtained 
against  them.  They  now  sought  to  recover  the  amount 
from  the  defendant  under  his  bond.  It  did  not  appear  that 
the  plaintiffs  were  at  all  connected  with  the  fraud,  and  the 
learned  judge  thought  that  the  fraud  of  his  officers  was  not 
sufficient  to  prove  the  plea,  but  he  left  it  to  the  jury  to  say 
whether  fraud  had  been  practised,  and  on  their  finding  a 
verdict  for  the  defendant  on  that  issue,  he  gave  leave  to  the 
plaintiffs  to  enter  a  verdict  for  themselves. 

Sir  F.  Pol/ock,  in  the  Hilary  term  following,  having 
obtained  a  rule  accordingly  on  two  grounds,  first,  that  the 
sheriff  could  not  be  affected  in  this  action  by  the  fraud  of 
his  officers ;  secondly,  that  at  all  events  it  ought  to  have 
been  pleaded  specially ; 

Thesiger  and  Ball  now  shewed  cause.  Neither  of  the 
points  made  ou  obtaining  the  rule  can  be  supported. 

I.  It  has  been  held  from  the  earliest  times  that  the  sheriff 
is  responsible  civilly,  though  not  criminally,  for  the  acts  of 
his  officers;  Laicock's  case(o),  Woodgate  v.  Knatchbull (b), 
Sturrny  v.  Smith  (c),  North  v.  Miles  (rf).  If  therefore  he 
seeks  to  enforce  an  instrument  obtained  by  their  fraud,  the 
law  of  principal  and  agent  applies  against  him;  Fitzhcrbert 
v.  Mather  (e),  Doe  v.  Martin,  per  Ashurst  S*(f).  The 
case  perhaps  of  Crowder  v.  Luug(g)  may  be  cited  to  shew 
that  a  sheriff  is  not  liable  for  the  fraud  of  his  officer ;  but 
that  case  proceeded  entirely  on  special  circumstances,  and 
the  general  rule  was  fully  admitted  by  the  Court. 

II.  It  being  clear  therefore  that  the  fraud  of  the  sheriff's 
officer  is  legally  the  fraud  of  the  sheriff,  the  proper  mode  is 

(a)  Latch,  \Q7.  (c)  IT.  R.  12. 

(6)  2  T.  R.  148.  (f)  4  T.  R.  68. 

(c)  11  East,  25.  (g)  8  B.  &  C.  598;  S.  C.  3  M. 

(<Q  1  Camp.  389.  &  R.  17. 
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to  plead  it  as  the  fraud  of  the  sheriff  according  to  its  legal  1838. 

effect,  and  it  is  doubtful  whether  it  would  be  a  good  plea 

to  state  that  the  bond  was  obtained  by  the  fraud  of  the   amj  another 

sheriff's  officer.  0   v*  _ 

Goodman. 

Sir  F.  Pollock  and  Hoggitts,  contrA.  There  is  no  doubt 
that  the  sheriff  is  liable  for  the  acts  of  his  officers,  but  the 
question  is,  how  is  he  liable  ?  It  is  suggested  that  the  fraud 
of  the  sheriff's  officers  could  not  be  pleaded  specially,  but 
if  the  defence  is  a  good  one,  what  rule  of  law  is  there  to 
preveut  the  facts  being  pleaded  according  to  the  truth. 
There  is  no  authority  whatever  for  saying  that  all  that  a 
sheriff's  officer  says  or  does  may  be  described  as  the  act  of 
the  sheriff.  If  his  officers  misconduct  themselves  in  the 
execution  of  process,  the  sheriff  is  responsible,  but  if  the 
fraud  of  the  officer  is  relied  upon  as  a  defence  to  the  action, 
it  must  be  pleaded.  The  present  issue  is  not  supported  by 
the  evidence,  for  it  is  an  averment  against  the  facts.  In 
Woodgate  v.  Knatchbull  (a)  the  action  was  brought  on  the 
29  Eliz.  c.  4,  and  it  appeared  by  the  sheriff's  return  itself 
that  greater  fees  had  been  taken  than  were  allowed  by  the 
statute,  the  sheriff  therefore  was  estopped  from  saying  that 
the  fees  were  taken  by  his  officer  and  not  by  himself.  But 
that  case  is  no  authority  for  holding  that  the  fraud  of  the 
officer  may  be  laid  as  the  fraud  of  the  sheriff.  If  his  officer 
has  committed  a  fraud,  an  action  probably  might  be  brought 
against  the  sheriff  for  misconduct,  although  Crotoder  v. 
Long(b)  shews  that,  if  the  fraud  took  place  between  the 
execution  creditor  and  the  sheriff's  officer,  the  execution 
creditor  cannot  charge  the  sheriff  with  the  fraud.  To  make 
the  sheriff  responsible  now,  would  be  to  make  him  answer 
for  the  fraud  committed  by  another  person. 

Lord  DenMAn  C.  J. — This  is  a  case  that  offers  nd 
room  for  doubt.  In  all  matters  relating  to  the  execution  of 
writs  the  sheriff's  officer  is  substantially  the  sheriff.  This 

(a)  2T.R.148.  (6)  8  B.&C.  598;  S.  C.  3  M»  &  R.  17. 
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is  more  particularly  the  case  with  regard  to  indemnity  bonds, 
and  we  should  depart  from  one  of  the  most  recognized 
principles  of  the  law,  if  we  were  to  hold  that  a  sheriff  could 
recover  on  an  indemnity  bond,  which  had  been  procured  by 
the  fraud  of  his  officer. 


Littledale  J. — The  sheriff  and  his  officer,  in  all  mat- 
ters relating  to  executions,  are  identified.  The  officers  are 
appointed  by  the  sheriff  for  his  own  convenience,  and  are 
the  persons  by  whom  practically  all  executions  are  made. 
All  the  cases  shew  that,  if  any  thing  irregular  takes  place, 
the  sheriff  is  the  person  to  be  resorted  to  as  the  responsible 
party. 

Patteson  J. — This  is  as  clear  a  case  as  can  be  con- 
ceived. It  is  said  that  a  sheriff  ought  not  to  be  made 
responsible  for  auother's  fraud,  but  that  is  much  better  than 
to  allow  him  to  take  advantage  of  another's  fraud,  that 
other  being  his  own  officer.  It  is  a  misinterpretation  of 
the  plea  to  suppose  that  it  charges  the  sheriff  personally 
with  the  fraud. 


Coleridge  J. — The  civil  responsibility  of  the  sheriff 
for  his  officers  does  not  seem  to  be  disputed,  but  it  is  con- 
tended that  the  plea  ought  to  have  been  framed  differently. 
The  sheriff,  however,  has  many  duties  to  perform,  often  at 
different  places  at  the  same  time,  and  therefore  he  is  forced 
to  employ  officers;  but  he  is  responsible  for  them,  and 
therefore  to  hold  that  his  responsibility  may  not  be  pleaded 
generally  according  to  its  legal  effect,  would  be  to  depart 
from  one  of  the  fundamental  rules  of  pleading. 


Rule  discharged. 
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1838. 

Corbett  v.  Swinburne.  Saturday 

a  ^  June  9th. 

ASSUMPSIT.    First  count,  on  a  bill  of  exchange  drawn  Aplea,against 

by  the  defendant  and  indorsed  to  the  plaintiff,  and  on  an  the  further 

maintenance 

account  stated,    ihere  were  several  special  pleas,  but  the  of  the  action, 

3d  and  5th  are  the  only  material  pleas.  that  since  the 

J  r  #  commence- 

Third  plea.    As  to  the  sum  of  50/.,  residue  of  the  sum  mentofthc 

of  money  in  the  first  count  mentioned,  and  as  to  the  50/.,  recovera  sum 

parcel  of  the  sum  of  money  in  the  last  count  mentioned,  the 

defendant  says  that  the  plaintiff  ought  not  further  to  main-        amj  the 

tain  his  action  thereof  against  him,  because  he  says  (after  plaintiff  had 

.    received,  the 

an  averment  of  the  identity  of  the  two  sums  of  money  in  same  in  satis- 
the  introductory  part  of  the  plea  above  mentioned),  that  defe^ant^ 
after  the  making  of  his  said  promise  as  to  the  said  sum  of  promise,  and 
50/.,  and  after  the  commencement  of  this  action,  he  the  ^thoutThe8eS> 
defendant  indorsed  and  delivered  to  the  plaintiff  a  certain  like  allegation 
bill  of  exchange  made  and  drawn,  to  wit,  on  &c,  by  one  also,  held  good 
&c,  upon  and  accepted  by  certain  persons,  to  wit  &c,  and  after  verdict. 
made  payable,  to  wit  &c,  for  the  sum  of  82/.  10s.,  in  full 
satisfaction  and  discharge  of  the  said  promise  of  the  defend- 
ant as  to  the  said  sum  of  50/.,  and  of  all  damages  by  the 
plaintiff  sustained  by  reason  of  the  non-performance  of  the 
said  promise,  and  which  said  bill  he  the  plaintiff  then  took 
and  received  of  and  from  the  defendant  in  such  full  satis- 
faction and  discbarge  as  aforesaid,  and  this  the  defendant  is 
ready  to  verify;  wherefore  he  prays  judgment  if  the  plaintiff 
ought  further  to  maintain  his  aforesaid  action  thereof  against 
him. 

Fifth  plea.  As  to  the  sum  of  50/.  in  the  3d  plea  men- 
tioned, and  thereby  pleaded  to,  the  defendant  says  that  the 
plaintiff  ought  not  further  to  maintain  his  action  thereof 
against  him,  because  he  says  that  after  the  making  of  his 
said  promise  relating  to  the  said  sum  of  50/.,  and  after  the 
commencement  of  this  action,  to  wit,  on  &c,  he  the  defend- 
ant paid  to  the  plaintiff,  and  the  plaintiff  accepted  and  re- 
ceived of  and  from  the  defendant,  the  sum  of  50/.,  in  full 


CASES  IN  THE  QUEEN'S  BENCH, 

satisfaction  and  discharge  of  the  said  promise  of  the  defend- 
ant as  to  the  said  sum  of  50/.  in  the  introductory  part  of 
this  plea  above  mentioned,  and  of  all  damages  sustained  by 
'  the  plaintiff  by  reason  of  the  non-performance  by  the  de- 
fendant of  his  said  promise,  and  this  the  defendant  is  ready 
to  verify;  wherefore  he  prays  judgment  if  the  plaintiff  ought 
further  to  maintain  his  action  thereof  against  him. 

The  replication  traversed  the  above  pleas. 

At  the  trial  before  Patteson  J.  at  the  Middlesex  sittings 
in  Hilary  term,  1837,  a  verdict  was  found  for  the  defendant 
on  all  the  issues  except  the  first,  which  was,  whether  or  not 
notice  of  dishonor  had  been  given  to  the  defendant 

Piatt,  in  the  same  term,  obtained  a  rule  nisi  to  enter  up 
judgment  for  the  plaintiff  non  obstante  veredicto,  on  the 
ground  that  the  Sd  and  5th  pleas  of  accord  and  satisfaction, 
and  of  payment  of  the  debt  and  damages,  after  the  com- 
mencement of  the  action,  did  not  afford  any  answer,  because 
the  plaintiff  was  entitled  to  satisfaction  for  costs  also. 

Alexander  and  Busby,  shewed  cause  (a).  The  pleas 
afford  a  good  defence  against  the  further  maintenance  of 
the  action,  by  shewing  that  the  plaintiff  has  been  fully  satis- 
fied in  respect  of  the  cause  of  action  and  the  damages  to 
which  they  are  pleaded.  The  word  "  damages"  includes 
the  costs  payable  to  the  plaintiff  for  his  writ;  and  even  if  it 
do  not,  the  plaintiff  should  not  have  proceeded  with  his 
action,  but  should  have  entered  a  nolle  prosequi  as  to  the 
debt  and  damages.  [Patteson  J.  Can  a  party  submit  to  a 
judgment  apparently  against  him,  and  yet  have  costs?]  It 
is  apprehended  that  he  could,  as  these  pleas  are  pleaded 
only  against  the  further  maintenance.  The  issue  in  this 
case  is  like  the  issue  on  a  replication  of  damages  ultra*  after 
a  plea  of  payment  of  money  into  Court,  when  the  plaintiff, 
if  he  fails,  is  not  allowed  his  costs  up  to  the  time  of  the 

(a)  June  7,  before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  WU» 
liams  Js. 
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plea.   The  pleas  could  not  have  been  pleaded  in  bar  gene- 
rally ;  Le  Bret  v.  Papillon  (0)  and  Hall  v.  Cole  (6). 

CORBETT 
V. 

Cottingham,  contii,  contended  that  the  allegation,  that  Swinburne. 
the  damages  had  been  satisfied,  did  not  apply  to  costs,  and 
that  the  pleas  were  therefore  bad ;  and  added,  that  he  be- 
lieved it  had  recently  been  decided  in  the  Exchequer  that 
the  word  "  damages"  in  a  plea  of  payment  did  not  include 
costs. 

Cur.  adv.  vult. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — We  are  of  opiuion  that  the  pleas  in  this  case  are 
good.  They  are  pleaded  in  bar  of  the  further  maintenance 
of  the  action,  and  are  not  open  to  the  objection  taken  in 
the  case  of  Le  Bret  v.  Papillon  (a).  They  also  state  that 
the  bills  and  the  payment  therein  mentioned  were  accepted 
by  the  plaintiff  in  full  satisfaction  and  discharge  of  the 
causes  of  action  to  which  they  are  pleaded.  They  would 
have  been  good  in  that  form  if  the  transaction  had  been 
prior  to  the  action,  and  they  had  been  pleaded  in  bar  gene- 
rally; and  we  cannot  see  any  reason  why  they  are  not 
equally  good  in  the  same  form  as  a  bar  to  the  further  main- 
tenance. This  being  our  opinion,  it  is  unnecessary  to 
notice  the  other  matters  which  were  discussed  on  the  argu- 
ment. 

Rule  discharged, 
(o)  4  East,  502.  (b)  4  Ad.  &  El.  577;  8.  C.  6  N.  &  M.  124. 


BLUNT  v.  HESLOP.  Saturday, 

June  9th. 

ASSUMPSIT  to  recover  the  amount  of  an  attorney's  bill.  The  month 
Plea,  that  the  action  was  commenced  in  less  than  a  elapse^fterthe 

month  after  the  delivery  of  a  signed  bill  of  costs.  delivery  of  his 

bill,  before  an 

attorney  can  commence  nn  action  for  its  amount,  under  2  Geo.  2,  c.  23,  s.  23,  must  con- 
sist of  28  days,  exclusively  of  both  the  day  of  delivering  the  bill  and  of  commencing  the 
action. 
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The  replication  traversed  this  plea. 
On  the  trial  before  Lord  Denman  C.J.  at  the  sittings 
after  Michaelmas  term,  1836,  it  appeared  that  the  bill  had 
been  delivered  on  the  12th  January,  1836,  and  the  action 
was  commenced  on  the  9th  February  following,  so  that  a 
full  month  had  not  intervened  from  the  delivery  of  the  bill, 
according  to  2  Geo.  2,  c.  23,  s.  23,  unless  one  of  those  days 
could  be  included  in  the  computation ;  and  the  objection 
having  been  taken  that  the  action  was  brought  too  soon,  his 
lordship  directed  a  verdict  for  the  plaintiff,  and  reserved 
leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Alexander j  in  Hilary  term,  1836,  having  obtained  a  rule 
nisi, 

Channell  now  shewed  cause.  A  month  from  the  deli- 
very of  the  bill  had  expired  before  action,  according  to  the 
principle  of  computation,  which  is  now  established  by 
many  authorities,  that,  where  the  computation  is  to  be  made 
from  an  act  done,  the  day  on  which  the  act  is  done  is  to  be 
included,  especially  as  against  a  party  privy  to  the  act: 
Clayton  s  case  (a),  RexwAdderley(b),  Castle  v.  Burditt{c), 
Glassington  v.  Rawlins  (</).  It  may  be  said  that  the  bill  of 
costs  may  be  delivered  at  a  person's  place  of  abode,  and 
that  therefore  the  delivery  is  not  necessarily  an  act  to  which 
he  is  privy.  The  same  observation,  however,  will  apply  to 
notice  of  action,  the  day  of  which  is  computed  inclusively ; 
Castle  v.  Burditt  (c).  In  Lester  v.  Garland  (e),  which  may 
be  cited  on  the  other  side,  the  Master  of  the  Rolls  instances 
notice  of  action  as  an  act  to  which  the  party  receiving 
notice  is  necessarily  privy,  and  therefore  as  dissimilar  in 
that  respect  to  the  event  there  computed  from,  namely,  the 
death  of  a  testator.  That  case,  therefore,  is  in  favour  of 
the  plaintiff.  On  the  same  ground  also  it  was  held,  in 
Pellew  v.  The  Inhabitants  of  Wonford  (/),  that  the  two 

(«)  5  Rep.  1.  (f)  15  Ves.  248. 

(b)  2  Doug.  463.  (/)  9  B.&  C.  134;  S.C.  4M.& 

(c)  3T.R.623.  R,  130. 
(<*)  3  East,  407. 
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days'  notice  to  the  hundred  of  the  plaintiff's  premises  having 
been  maliciously  fired,  were  to  be  reckoned  exclusively  of 
the  day  when  the  fire  happened;  Lord  Tenterden  C.J.  ob- 
serving, that  the  computation  was  to  be  made  from  an  act 
not  done  by  the  party,  and  of  which  he  might  at  the  time 
be  wholly  ignorant.  The  same  principle  of  computation  is 
recognised  in  Hardy  v.  Ryle  (a),  although  there  may  be 
difficulty  in  reconciling  with  it  the  decision,  that  the  day  of 
the  plaintiff's  imprisonment,  which  was  the  act  computed 
from,  was  to  be  excluded  from  the  six  months  within  which 
he  was  required  to  commence  his  action  against  a  justice 
for  false  imprisonment.  Ex  parte  Farquhar  (b)  also,  and 
Godson  v.  Sanctuary  (c),  are  in  favour  of  the  plaintiff.  In 
those  cases  the  two  months,  which  must  elapse  between  cer- 
tain acts  and  a  commission  of  bankruptcy,  in  order  to  vali- 
date such  acts,  were  reckoned  inclusively  of  the  day  of  the 
acts  done.  In  Webb  v.  Fairmaner  (d),  it  has  very  recently 
been  held,  that  where  goods  were  sold,  to  be  paid  for  in 
two  months,  the  day  of  the  sale  was  not  to  be  included ; 
but  in  that  case  neither  of  the  authorities  last  cited  was 
brought  to  the  attention  of  the  Court. 

Alexander,  contri.  Most  of  the  cases  cited  for  the 
plaintiff  are  founded  upon  Rex  v.  Adderley  (e),  a  decision 
upon  the  20  Geo.  2,  c.  37,  s.  2,  which  is  very  distinguish- 
able in  its  language  from  the  statute  now  under  considera- 
tion. The  20  Geo.  2,  c.  37,  s.  2,  enacts  that  the  sheriff  shall 
not  be  called  upon  to  return  any  process,  unless  he  be 
required  to  do  so  within  six  months  after  the  expiration  of 
his  office.  But  the  2  Geo.  2,  c.  23,  8.  23,  says,  that  no 
attorney  or  solicitor  shall  commence  an  action  for  his  bill 
"  until  the  expiration  of  one  month  or  more  after  such 
attorney  or  solicitor  respectively  shall  have  delivered,"  8cc. 
The  word  "  within"  does  not  occur  in  this  statute ;  but 

(a)  9B.&C.603;  S.  C.  4  M.  (c)  4B.&Ad.  255;  5.  C.  IN. 
&  R.  295.  &  M.  52. 

(b)  1  Mont.  &  Mac.  7.  (d)  3  M.  &  W.  473. 

(e)  2  Doug.  463. 
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even  where  the  word  "  within"  is  found,  the  computation  is 
sometimes  exclusive ;  as  where  a  patent  bore  date  the  10th 
of  May,  and  contained  the  usual  proviso  that  a  specifica- 
tion should  be  inrolled  "  within  one  calendar  month  next 
and  immediately  after  the  date  thereof,"  an  inrolment  of 
the  10th  of  June  was  held  to  be  in  time ;  Watson  v.  Pears(a\ 
Many  other  cases  of  the  same  construction  may  be  men- 
tioned, and  among  them  Pellew  v.  Wonford  (6),  which  has 
been  cited  for  the  plaintiff.  Webb  v.  Fairmantr  (c)  is  a 
case  where  so  many  months  were  stipulated  for  without  any 
words,  such  as  "  within"  and  "  or  more,"  to  modify  them, 
and  the  day  of  the  act  done  was  excluded :  and  Rex  v.  The 
Justices  of  Cumberland  (d)  is  another  case  of  the  same  cha- 
racter. But  the  words  in  the  statute  of  2  Geo.  %  c.  £3, 
s.  £3,  "  one  month  or  more/'  mean  one  month  "  at  least;" 
and  the  effect  of  these  last  words  is,  that  a  clear  month 
must  be  given  exclusively  both  of  the  day  of  delivering  the 
bill  and  commencing  the  action ;  Regina  v.  The  Justices  of 
Salop  (e),  and  Zouch  v.  Empsey  ( f).  According  to  the  ar- 
gument on  the  other  side,  if  the  statute  had  said  that  the 
action  should  not  be  commenced  until  the  expiration  of  one 
day  after  the  delivery,  it  might  be  commenced  immediately. 
"  It  was  the  intention  of  the  statute  that  the  client  should 
have  due  time  to  examine  the  charges  made  by  the  attor- 
ney! and  take  advice  upon  them  if  necessary  :n  Brooks  v. 
Mason(g). 

Lord  Denman  C.J. — The  defendant  cannot  have  the 
benefit  of  the  statute  unless  a  clear  month  be  allowed  him ; 
and  any  odd  hours  of  the  day  ou  which  the  bill  is  delivered 
must  be  given  in. 

Little  dale  J. — The  words  "  until  the  expiration  of 
one  month  or  more/'  must  mean  an  entire  month. 

Patteson  and  Williams  Js.  concurred. 


Rule  absolute. 


(a)  9  Campb.  294. 
(6)  9  B.&C.  134;  S.  C  4  M. 
&  R.  130. 

(c)  3  Mees.  &W.  473. 


(</)  4  Nev.  &  M.  378. 
(c)  Ante,  286. 
(f)  4  B.  &  Aid.  522. 
{g)  1 II.  Bl.  290. 
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Doe  rf.  Bridger  v.  Whitehead.  Saturday, 

June  9t'h. 

Ejectment  for  premises  near  Bethnal  Green.  At  In  ejectment 
the  trial  before  Lit  tie  dale  J.  at  the  Middlesex  sittings  after  [jjg  according 
Michaelmas  term,  1836,  the  plaintiff  claimed  as  landlord  for  to  covenant,  it 

t>     r  •  <•    i        t  i        t    i  ii.  lieS  UP°n  lnG 

a  forfeiture  on  account  of  the  defendant  s  breach  of  covenant  plaintiff  to 

to  insure,  and  also  to  repair.    The  covenant  to  insure  was  Prove  that  no 
r  .  insurance  has 

general:  it  was  proved,  that  in  November,  1834,  the  de-  been  effected, 

fendant  was  requested  by  the  plaintiff  to  produce  his  policy  cumstance" 

of  insurance,  and  that  he  declined  to  do  so.    Notice  was  that  defendant 

also  given  to  the  defendant  to  produce  the  policy  at  the  ^iTthe0 

trial,  but  he  did  not  comply  with  the  notice.  The  learned  policy,  when 
.    .  <%     •  •       .       •  ,i  lhe  plaintiff 

judge  was  of  opinion  that  the  defendant  was  bound  to  prove  required  him, 

the  affirmative,  that  he  had  insured  the  premises,  but  left  to  '"^j^^rf 

the  jury  the  evidence  on  this  point,  as  well  as  evidence  it  at  the  trial, 

which  was  given  to  shew  the  state  of  repair,  and  a  verdict  arenot°prima 

was  found  for  the  defendant.  facie  evidence 

against  him. 
Semble,  per 

Piatt,  in  the  following  term,  obtained  a  rule  nisi  for  a  new  ^ttledale  J., 
•  ,         .  !  •  that  if  it  had 

trial,  on  the  ground  that  the  verdict  was  against  evidence,    been  an  action 

of  covenant 
merely,  the 

Kelly  now  shewed  cause,  and  contended  that  the  Court  onus  would 
could  not  disturb  the  finding  of  the  jury  as  to  either  for-  SThSdeS 
feiture ;  and  that  with  regard  to  the  forfeiture  for  not  insur-  ant. 
ing,  it  lay  on  the  lessor  of  the  plaintiff  to  make  out  his  own 
case. 


Piatt  and  Peacock,  contrA. — Although  the  general  rule 
is  that,  where  the  negative  of  the  issue  involves  a  charge  of 
culpable  omission,  it  is  incumbent  upon  the  party  making 
the  charge  to  prove  it,  yet  where  the  affirmative  is  peculiarly 
within  the  knowledge  of  the  party  charged,  as  in  this  case, 
the  presumption  of  law  in  his  favour  docs  not  operate,  and 
the  more  general  rule  obtains,  that  he  who  asserts  the  affir- 
mative of  the  issue  must  prove  it.  The  defendant  not  hav- 
ing covenanted  to  insure  in  any  particular  office,  it  would  be 
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almost  impossible  to  prove  that  he  had  not  insured,  whereas 
he  might  prove  the  affirmative  without  any  difficulty.  The 
rule  of  pleading  applicable  to  this  subject  is  laid  down  in 
Spieres  v.  Parker  (a),  but  there  are  several  direct  authorities 
upon  the  very  question  before  the  Court,  as  to  the  onus  of 
proof  in  cases  like  the  present.  In  Rex  v.  Stone  (6)  the 
Court  were  divided,  but  in  Rex  v.  Turner  (c)  it  was  ex- 
pressly held  that,  on  an  information  against  a  person  fjpr 
having  game  in  his  possession,  without  being  properly 
qualified  under  the  Game  Acts,  it  lay  upon  him  to  prove 
his  qualification.  So,  in  a  penal  action  against  the  defend- 
ant for  practising  as  an  apothecary  without  a  certificate, 
Abbott  C.  J.  ruled  that  it  lay  upon  him  to  shew  that  he  had 
a  certificate;  Apothecaries  Company  v.  Bent  ley  (d).  If  any 
prim&  facie  evidence  on  the  part  of  the  plaint  iff  was  re- 
quisite, the  very  circumstance  that  the  defendant  did  not 
produce  his  policy  in  Court,  after  notice  to  do  so,  was  suf- 
ficient to  raise  a  presumption  against  him ;  just  as  it  is  to 
be  presumed  that  an  agreement  is  properly  stamped  against 
a  party,  who  refuses,  after  notice,  to  produce  it ;  Crisp  v. 
Anderson  (c). 

Lord  Denman  C.J. — In  an  action  like  the  present  for 
a  forfeiture,  I  do  not  think  that  the  non-production  of  the 
policy,  after  notice,  should  be  taken  even  as  priori  facie 
evidence  against  the  defendant  that  he  had  not  insured.  The 
defendant  is  in  possession  of  an  estate,  and  ought  not  to  be 
deprived  of  it  on  the  ground  that  it  has  become  vested  in  the 
plaintiff  by  a  forfeiture,  until  it  is  shewn  how  a  forfeiture  has 
been  incurred.  It  is  not  necessary  to  dispute  the  autho- 
rity of  the  cases  cited,  where  penalties  have  been  imposed 
on  persons  for  doing  certain  acts,  without  the  necessary 
qualification,  although  no  evidence  was  given  that  such 
qualification  was  not  possessed  by  them  ;  because  in  those 


(a)  1  T.  R.  141. 
(6)  1  East,  639. 
(c)  5  M.  &  S.  206. 


(d)  Ry.  &  Moo.  159. 
(«)  1  Stark.  C.  35. 
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cases  all  persons  generally  are  prohibited  from  doing  the  1838. 
acts  in  question,  unless  they  have  an  authority.  In  this 
case,  no  doubt,  the  plaintiff  would  have  had  very  great  dif- 
ficulty in  proving  that  the  defendant  had  not  insured.  But 
this  difficulty  the  plaintiff  has  brought  upon  himself,  for  he 
might  have  made  it  part  of  the  contract,  that  the  defendant 
should  insure  in  some  particular  office,  or  that  he  should 
produce  his  policy  when  called  upon.  He  has  however 
chosen  to  make  the  forfeiture  depend  on  a  condition  pecu- 
liarly within  the  knowledge  of  the  defendant,  and  has 
therefore  brought  the  difficulty  upon  himself.  With  regard 
to  the  other  alleged  forfeiture,  the  evidence  in  support  of  it 
was  certainly  strong,  but  we  will  not  disturb  the  verdict. 

Little  dale  J.— I  am  of  the  same  opinion.  The  cases 
cited  are  distinguishable ;  where  the  law  says  that  no  man 
shall  be  allowed  to  do  a  certain  act,  unless  he  has  a  specified 
qualification,  it  lies  upon  the  party  doing  such  an  act  to 
justify  it  by  shewing  his  qualification.  Here  an  estate  has 
been  granted  by  a  person  who  wishes  to  defeat  it  on  the 
ground  of  forfeiture ;  but  before  he  can  be  allowed  to  do 
that,  he  should  shew  that  a  forfeiture  has  been  committed. 
In  an  action  of  covenant  for  not  insuring,  perhaps  it  might 
be  for  the  defendant  to  prove  affirmatively  that  he  had  in- 
sured, but  not  in  an  action  like  the  present  for  a  forfeiture. 
The  non-production  of  an  instrument,  after  notice,  is  not 
in  itself  evidence,  but  merely  lets  in  other  evidence  of  a 
secondary  nature. 

Patteson  and  Williams  Js.  concurred. 

Rule  discharged  (a). 

(a)  See  also  Doe  d.  ChandUtt  tiff  must  give  some  negative  evt- 

v.  Robton,  3  C.  &  P.  245,  where  deuce  that  the  thing  has  not  been 

Abbott  C.  J. observed,"  In  all  cases  done." 
of  forfeiture,  the  lessor  of  the  plain- 
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Monday,  Routledge  r.  Abbott  and  others. 
June  Uth. 

In  trespass  for  I  RESPASS  for  breaking  and  entering  the  plaintiff's  dwell- 
emeriii^B811^  ing-h°use>  and  for  seizing  and  taking  away  divers  goods  and 
dwelling,  and  chattels,  to  wit  &c,  there  found  and  being  in  the  said  dwell- 
tnkTii^away  ing-house.  Pleas: — 1,  not  guilty;  2,  that  the  dwelling- 
divers  goods  house  was  not  the  dwelling-house  of  the  plaintiff,  nor  the 
and  chattels  i     *    ■       •  • 

there  being,  goods  cCc.  the  goods  of  the  plaintiff;  3,  as  to  seizing  and 

pleaded  that C  ta*"no  lne  g00^8  &c-> a  ^at  °f  bankruptcy  issued  out  against 

the  house  one  Francis  Knowles,  whereupon  the  defendant  Abbott  was 

plaintiff's**0  appointed  official  assignee,  and  that  the  goods  and  chattels 

nor  the  goods,  in  the  declaration  mentioned  were  the  goods  8cc.  of  the  said 

thefrhiUhe"1  bankrupt,  and  that  the  defendants  seized  them  under  the 

contest  was  as  warrant  of  the  commissioner  of  bankrupts.  At  the  trial  in 
to  the  right  to  .  .  w  ,  , 

the  goods;  the  London,  at  the  sittings  after  Michaelmas  term,  1837»  before 
Souse  'and  Lord  Defiman  C' J' il  appeared  that  the  plaintiff,  in  De- 
part of  the      cember,  1 855,  took  an  inn  called  the  City  Hotel,  in  Cheap- 

ea^the'0"8"  8'^e>  anc*  'a'^  ln  a  'ar8e  8toc^  °f  furniture  suitable  for  an 
plaintiff;  the  hotel,  which  were  the  goods  and  chattels  mentioned  in  the 
Fngentered the  declaration,  and  which  had  been  seized  by  the  defendants 
commission  of  bankruptcy  against  Knowles,  who 
ruled  that  the  had  formerly  kept  the  Blossoms  Inn,  aud  against  whom  a  6at 
goodswasdi-6  of  bankruptcy  had  been  issued  in  July,  1835.  The  defend- 
visible,  and  ants'  case  at  the  trial  was,  that  the  City  Hotel  had  in  reality 
postea  to        keen  tal<en  Dv  Knowles,  who,  not  having  obtained  his  certifi- 

be  amended  ca^  |,ad  pUt  forward  the  plaintiff  as  the  ostensible  owner, 
by  entering  it  . 

for  the  defend-  and  that  all  the  goods  contained  therein  had  been  obtained  on 

ant,  as  to  those  KH0W]es'  credit,  and  been  paid  for  by  Knowles.  Evidence 
goods  which  .  . 

werefoundnot  was  given  by  the  plaintiff  to  shew  that  he  alone  had  taken 

per^y  of°he°"  lue  nouse»  an(*  some  °^  tne  g°°ds  mentioned  in  the  declara- 
plaintiff.  tion  were  proved  to  have  belonged  to  the  plaintiff  before  be 
came  to  the  City  Hotel,  to  which  he  had  removed  them  from 
his  former  residence  at  Camberwell.  The  jury  found  that 
the  house  and  fixtures  belonged  to  thc  plaintiff,  and  also  the 
furniture  brought  by  the  plaintiff  from  Camberwell,  but  they 
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found  that  the  goods  bought  for  the  City  Hotel  belonged  to 
Knowles,  and  they  gave  100/.  damages. 

The  plaintiff  on  this  finding  having  entered  the  postea  on 
all  the  issues  for  himself,  Sir  jP.  Pollock,  in  Easter  term, 
1837,  obtained  a  rule  nisi  for  amending  the  posteft,  in  con-* 
formity  with  the  finding  of  the  jury  (a). 

Sir  W.  W.  Follett  now  shewed  cause. — It  is  contended 
that  the  defendant  is  entitled  to  the  costs  on  so  much  of  the 
issue  on  the  second  plea,  as  relates  to  the  goods  of  the  bank- 
rupt Knowles.  But  that  is  not  so.  The  rule  Hil.  2  Will 4, 
r.  74,  entitles  the  defendant  to  the  costs  of  all  issues  found 
for  the  defendant.  But  the  second  issue  in  this  case  is 
found  for  the  plaintiff.  That  issue  was,  that  the  house  was 
not  the  house,  and  that  the  goods  were  not  the  goods,  of  the 
plaintiff.  The  jury  have  found  that  they  were.  It  is  quite 
immaterial  whether  the  whole  of  the  goods  are  the  goods  of 
the  plaintiff.  The  declaration  complains  of  an  injury  to  the 
plaintiff's  property,  and  the  injury  proved  to  those  goods 
which  belong  to  the  plaintiff  is  that  for  which  he  is  entitled 
to  recover.  Suppose  the  action  had  been  trover  for  200 
boxes,  and  that  the  plaintiff  had  proved  himself  entitled  to 
100,  and  had  offered  no  evidence  as  to  the  remainder,  the 
issue  must  have  been  found  for  the  plaintiff.  So  in  the  case 
of  a  libel,  when  the  plaintiff  proves  some  parts  of  the  libel, 
he  is  entitled  to  a  verdict  on  the  whole  count.  It  is  impos- 
sible, therefore,  to  say  that  the  issue  on  the  second  plea  is 
divisible.  [Patteson  J.  In  Boweu  v.  Jenkins  (b),  which 
was  case  for  disturbance  of  common,  where  the  defendant 
justified  under  a  right  of  common  for  all  his  cattle  levant 
and  couchant,  and  the  plaintiff  in  his  replication  traversed 
that  all  the  cattle  were  the  defendant's  commonable  cattle 


(a)  In  the  affidavit  of  the  plain- 
tiff's attorney  it  was  sworn,  that 
the  verdict  of  the  jury  was  be- 
lieved to  be  in  writing  to  the  fol- 
lowing effect : — "  The  jury  find 
that  the  house  and  fixtures  belong 


to  the  plaintiff,  and  that  the  furni- 
ture bought  by  the  plaintiff  also 
belongs  to  him,  and  we  find  for 
the  plaintiff,  damages,  100//' 
(6)  2  N.  &  P.  87. 
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levant  and  couchant ;  I  ruled  at  the  trial  that,  as  the  de- 
fendant proved  a  right  to  turn  on  his  cattle  levant  and 
couchant,  the  plaintiff  could  not  prove  a  surcharge,  without 
having  a  new  assignment.  When  the  case  was  considered  in 
this  Court,  the  ruling  was  confirmed,  on  the  ground  that,  as 
the  number  of  the  cattle  was  not  material  in  the  declaration, 
and  the  defendant  had  shewn  a  right  to  turn  on  a  certain 
quantity,  he  had  a  right  to  apply  that  proof  to  the  general  al- 
legation in  the  declaration.]  That  seems  to  be  an  authority 
for  the  plaintiff  in  the  present  case.  The  number  of  the 
goods  here  is  immaterial ;  the  plaintiff  alleges  a  trespass 
with  respect  to  his  goods,  and  he  proves  a  trespass  com- 
mitted. Suppose  the  count  was  in  trespass  for  200  bales 
of  goods,  and  the  plaintiff  recovered  as  to  10,  there  is  no 
issue  as  to  the  remaining  190.  [Littledale  J .  When  the 
defendant  proved  that  half  of  the  goods  belong  to  Knowles, 
had  he  not  proved  that  part  of  his  plea  ?]  If  he  had 
pleaded  that  part  of  the  goods  were  the  goods  of  Knowles, 
it  might  have  been  so,  but  that  would  have  been  a  bad  plea. 
On  the  present  issue,  as  the  plaintiff  proved  part  of  the 
goods  to  be  his,  it  is  quite  immaterial  that  another  part  be- 
longed to  other  persons. 

Sir  jF.  Pollack,  (with  whom  was  Butt,)  coutriL  This  is 
not  a  mere  action  of  trespass  for  breaking  aud  eutering  a 
dwelling-house,  but  it  is  trespass  to  a  house  and  goods,  and 
in  such  case,  if  the  jury  find  for  the  plaintiff  as  to  the  house, 
but  not  as  to  the  goods,  it  is  clear  on  principle  that  the  ver- 
dict on  the  issue  as  to  the  goods  should  be  entered  for  the 
defendant.  In  this  case,  although  the  question  relates  as  to 
the  goods  only,  the  issues  are  quite  as  distinct.  [Lord 
Denman  C.  J.  Without  doubt,  the  main  contest  at  the  trial 
was  as  to  which  party  was  entitled  to  the  goods.]  On  the 
main  point,  the  defendant  succeeded,  he  is  therefore  clearly 
entitled  to  have  the  verdict  entered  for  him.  The  finding 
of  the  jury,  perhaps  in  point  of  form,  is  not  quite  correct,  but 
it  is  for  the  Court  to  have  the  entry  made  according  to  the 
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meaning  of  that  finding.  In  Doe  v.  Errington  (a),  where 
the  plea  was  only  not  guilty,  that  plea  was  held  divisible. 
So  in  Prudhomme  v.  Fraser  (i),  where  the  declaration  con- 
tained a  number  of  causes  of  action  for  libel,  to  which  not 
guilty  was  pleaded,  and  the  jury  negatived  the  greater  part 
of  the  libel,  it  was  held  that  the  plea  of  not  guilty  raised 
distinct  issues  on  the  different  allegations  in  the  declaration, 
and  that  the  plaintiff  was  entitled  to  the  costs  only  of  such 
parts  of  the  declaration  as  were  found  by  the  plaintiff  to 
apply  to  him.  Cox  v.  Thomason  (c)  also  decided  that  the 
genera]  issue,  pleaded  to  a  declaration  containing  several 
counts,  raised  distinct  issues  upon  each  count.  It  has  been 
said  that,  if  the  plaintiff  brought  trespass  for  200  bales  of 
goods,  and  offered  no  evidence  as  to  190,  there  would  be 
no  issue  except  as  to  ten  bales ;  but  that  is  not  so,  for  in 
Phythian  v.  White  (d),  where  the  plaintiff  brought  trespass 
for  breaking  and  entering  three  closes,  and  the  defendant 
justified  as  to  all  the  closes,  and  the  plaintiff  offered  no  evi- 
dence as  to  one  of  them,  it  was  held  that  the  issue  was 
divisible,  and  that  the  defendant  was  entitled  to  the  verdict 
as  to  that  close.    (He  was  then  stopped  by  the  Court.) 
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RoUTLEDOE 
V. 

Abbott 
and  others. 


Per  Curiam  (e). — The  issues  on  the  second  and  third 
pleas  are  certainly  divisible;  the  verdict  therefore  must  be 
entered  for  the  plaintiff  on  not  guilty,  and  distributively  on 
the  second  and  third  issues. 

Rule  absolute. 


(a)  4  Dowl.  P.  C.  602. 
(6)  4  N.  &  M.  512. 
(c)  2  C.  &  J.  498;  S.  C.  1 
Dowl.  P.  C.  572. 


(<Q  4  Dowl.  P.  C.  714;  S.C. 
1M.&W.  216. 

(c)  Lord  Denman  C.  J.,  Little- 
dale,  Pattern,  and  Williams,  Js. 
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June*iuh  Pur  sell  v.  Horne  and  Elizabeth  bis  wife. 

1.  Throw-  THE  declaration  stated,  that  the  said  Elizabeth,  on  the  1st 

ing  water  on  a 

iierson  is  a  November,  1836,  with  force  and  violence  assaulted  the 

Sphere  a  plaintiff,  and  then  cast  and  threw  divers  large  quantities  of 

declaration  boiling  water  on  the  plaintiff,  and  also  then  wetted,  da- 

defendnnt*10  maged,  and  spoiled  the  clothes  and  wearing  apparel  of  the 

in 1  d°S5pliiin  P,amt'^  to  w'r'  &c*'  wn*cn  tne  plaintiff  tnen  wore  afld 
tiff,  and  throw-  was  clothed  with,  by  means  of  which  &c.  the  plaintiff  was 

him "id  HI""  t,,en  Sreat,y  ,,urt>  scalded,  and  wounded,  &c.  First  plea :  as 
with  wetting,  to  the  assaulting  the  said  plaintiff  as  in  the  declaration  raen- 
5|M^lmg  his"nd  t*0116^  ana<  wetting,  damaging,  and  spoiling  the  said  clothes 

clothes,  and  and  wearing  apparel,  son  assault  demesne.  Second  plea: 
the  defend-  .         .  .        .  . 

nut  pleaded,    to  "ie  residue  of  the  trespasses,  not  guilty. 

ns  to  the  At  the  trial  of  this  cause  at  the  Northamptonshire  Spring 

assaulting,  and       .  T  •   i  i  »    t      t  •  j  * 

wetting  da-     assizes,  1837,  before  Ltttledale  J .,  the  verdict  passed  for 

"mmiSi^  tTo  thc  P,aintiff>  damages  one  farthing.  The  learned  judge 
clothes  a  jus-  refused  to  certify  and  deprive  the  plaintiff  of  costs  under 
to1thorteidniied  lne  ^Hz*  c.  6.  The  associate  having  thereupon  in- 
ofthetres-  dorsed  the  postea,  with  40s.  costs,  Waddington,  in  Trinity 
puiliVs— 1 Held  term  'ast*  obtained  a  rule,  calling  upon  the  plaintiff  to  shew 

that,  as  the  cause  why  thc  postea  should  not  be  amended,  by  substitut- 
wcttuip  ot  the   .  .  .  . 

clothes  was     ing  one  farthing  costs  for  forty  shillings. 

not  necessarily 
a  battery,  there 

was  no*  justiti-     llumfrey  now  shewed  cause.    I.  The  plaintiff  is  entitled 

UtSy?  w°  lo  llis  fuU  cosls-  The  22  &  23  Car'  2'  c* 9' s' 136,  does  DOt 
that  the  judge,  operate  to  deprive  a  plaintiff  of  his  costs,  unless  there  be  a 
whotiiedlhc   ,  lt  .        x„        .    .    .  , 

cause,  might    battery  as  well  as  an  assault.     .Now  it  is  laid  down  in 

und«C*^      Comi/w  (a)  that  throwing  water  upon  a  person  is  not  a  bat- 

Car.  <?,  c.  9,    tery,  but  only  an  assault.    There  was  a  case  tried  at 

rj waspS  Coventry,  before  Alexander  C.  B.,  where  the  defendant 

and  that,  as     threw  a  glass  bottle  at  the  plaintiff,  and  it  was  held  to  be 

^nc  so""^    no  Dalterv'  ^  lX  ls  a  battery,  there  is  a  justification 

plaint  iff,  who 

had  recovered  («)  Cora.  Dig.  Battery  (C). 

less  than  forty 

shillings  damages,  was  not  en  tilled  to  costs. 


TRINITY  TERM,  I  VICT. 

pleaded  on  the  record,  which  has  always  been  held  to  pre- 
vent the  operation  of  the  statute  (a). 

Waddington,  contrsl.  I.  The  law  laid  down  by  Comyn 
evidently  refers  to  cases  where  water  &c.,  is  thrown  at,  and 
not  on  the  plaintiff.  All  the  instances  collected  in  that 
section  are  only  exemplifications  of  the  first  proposition, 
"  If  a  man  strike  at  another,  and  do  not  touch  him,  it  is  no 
battery,  but  will  be  an  assault."  [Lord  Denman  C.J.  The 
Court  are  satisfied  on  this  point.] 

II.  Part  of  the  trespass,  then,  being  a  battery,  there  is 
no  justification  of  it.  The  plea  studiously  separates  the 
charges  of  throwing  the  boiling  water  on  the  plaintiff,  and 
the  assaulting  and  wetting  him,  and  damaging  his  clothes; 
and  it  only  justifies  the  latter  charges,  pleading  not  guilty  to 
the  former.  The  gist  of  the  action  is  the  assault  and  the 
battery;  the  wetting  and  damaging  the  clothes  is  justified  as 
if  mere  aggravation  of  the  assault.  In  Bannister  v.  Fisher  (6), 
where  the  declaration  charged  that  the  defendant  assaulted 
the  plaintiff,  aud  with  a  stick  struck  him  many  blows,  and 
then  and  there,  with  the  said  stick,  struck  a  certain  horse,  on 
which  the  plaintiff  was  ridiug,  many  blows,  and  the  ver- 
dict passed  for  the  plaintiff,  with  5s.  damages ;  it  was  con* 
tended  that  the  striking  the  horse  was  an  independent  as- 
sault, and  therefore  that  the  case  was  not  within  the  22  8c  23 
Car.  2. ;  but  the  Court  held  that,  the  whole  being  in  one 
count,  the  striking  the  horse  was  ancillary  to  the  gist  of  the 
action, which  was  the  assault  and  battery,  and  therefore  that  it 
was  within  the  statute.  The  same  point  was  ruled  in  Mean 
v.  Greenaway  (c),  where  wetting  and  tearing  the  clothes 
was  charged  in  addition  to  the  assault  and  battery,  and  it 
was  held  to  be  merely  ancillary;  and  Hamson  v.Ad$head(d) 
is  to  the  same  effect.  In  this  case,  the  wetting  and  damag- 
ing the  clothes  is  not  justified  as  if  consequential  from 

(a)  See  the  cases  collected  in  (6)  1  Taunt.  357. 

a  note  of  Sir  TP.  Evant,  in  his  Col-  (c)  1  H.  Bl.  291. 

lection  of  Statutes,  3  Evans's  Stat.  (<Q  Bull.  N.  P.  989. 
301-*. 
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the  battery,  but  from  the  assault.  All  formed  part  of  one 
transaction  undoubtedly,  but  it  is  easy  to  conceive  that  the 

PURSELL  .  I'll 

v.  plaintiff  might  get  his  clothes  wet  and  torn  without  any  bat- 
Horne.      tery  being  committed. 

Lord  Denman  C.  J. — I  think  a  battery  cannot  mean 
merely  an  injury  inflicted  by  an  instrument  held  in  the  hand, 
cominus  as  it  were,  but  includes  all  cases  where  a  party  is 
struck  by  any  missile  thrown  by  another.  That  being  so, 
I  think  there  is  no  justification  of  the  battery  on  this  re- 
cord. 


Littledale  J. — Unless  we  were  to  hold  that  throw- 
ing boiling  water  on  a  person  is  not  a  battery,  the  wounding 
a  person  with  a  ball  from  a  pistol,  under  circumstances 
not  amounting  to  a  felony,  would  not  be  a  battery. 

Patteson  J. — The  justification  is  certainly  as  to  the 
assault  only,  for  the  wetting  and  damaging  the  clothes,  or 
laceravit,  as  it  is  called,  does  not  necessarily  amount  to  a 
battery. 


Williams  J.  concurred. 


Rule  absolute  (a). 


(a)  "  It  seems  that  any  injury 
whatsoever,  be  it  never  so  small, 
being  actually  done  to  the  person 
of  a  man,  in  an  angry,  revengeful, 
rude,  or  insolent  manner,  as  by 
spitting  in  his  face,  or  any  way 


touching  him  in  anger,  or  violently 
jostling  him  out  of  the  way,  are 
batteries  in  the  eye  of  the  law." 
1  Uawk.  B.  1,  c.  15,  p.  110,  8th 
ed. 
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18S8. 

Thomas  v.  Davies.  Monday, 

June  11  In. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  Trespass  for 

messuage  or  dwelling-house,  in  the  parish  of  Llanelly,  and  entering* a*" 

for  there  seizing  and  taking  away  a  signboard  affixed  to  the  {j^Jj^pj 

said  dwelling-house.    Pleas: — 1,  not  guilty;  2,  that  the  i,  not  guilty; 

messuage  or  dwelling-house,  and  the  signboard  thereto  ^^„^^a9 

attached,  were  not  the  messuage  &c.  of  the  plaintiff ;  3,  not  the  mes- 

that  the  signboard  mentioned  in  the  declaration  was  affixed  piaHuu^^li- 

to  the  dwelling-house  mentioned  in  the  declaration,  and  berum tene^ 

that  the  dwelling-house  was  the  soil  and  freehold  of  the  plication,  that 

defendant.    Replication,— that  the  defendant  had  demised  ff1®  defendant 

r  .  had  demised 

the  said  dwelling-house  to  the  plaintiff  for  a  year,  and  so  on  to  the  plaintiff, 

from  year  to  year,  &c,  and  that  the  defendant  entered  into  emereo^during 

the  said  dwelling-house  during  the  continuance  of  the  said  the  demise. 

demise.    Rejoinder, — that  the  defendant  did  not  demise  to  ^tamed'a^r- 


the  plaintiff  modo  et  forma.  diet,  with  U. 

damages,  and 

At  the  trial  at  the  Breconshire  assizes,  before  Coleridge  J.,  the  judge  cer- 
the  jury  found  a  verdict  for  the  plaintiff,  damages  twenty  [{^43" jg^J 
shillings;  and  the  learned  judge  certified,  under  43  Eliz.  c.  6:— Held, 
c.  6,  to  deprive  the  plaintiff  of  costs.  ffw^iS?" 

J.  Evans  having  obtained  a  rule  calling  upon  the  defend-  tied  to  full 
ant  to  shew  cause  why  the  Master  should  not  tax  full  costs  standing, 
to  the  plaintiff,  notwithstanding  the  certificate, 

Chilton  now  shewed  cause,  and  contended,  that  in  order 
to  give  effect  to  the  22  &  23  Car.  2,  c.  9>  the  several  deci- 
sions ruling  that  a  plea  of  licence,  or  other  justification,  to 
trespass  quart  clausum  fregit,  take  the  case  out  of  the 
statute,  ought  to  be  overruled.  [Patteson  J.  The  question 
has  just  received  a  very  elaborate  discussion  in  Purnell  v. 
Young  (a).]  It  is  admitted  that  the  current  of  decisions  is 
opposed  to  putting  the  correct  construction  on  the  statute 
of  Charles,  but  the  attention  of  the  Court  has  never  been 


(a)  3M.&W.  988. 
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v. 
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called  to  the  marked  distinction  in  language  between  the 
43  Eliz.  c.  6,  and  the  22  &  23  Car.  2,  c.  9.  The  former 
statute  entitled  the  plaintiff  to  full  costs  in  all  cases  where 
he  recovered  a  verdict,  if  the  most  minute  interest  in  land 
was  in  question ;  but  by  the  22  &  23  Car.  2,  c.  9,  the 
judge  is  directed  to  certify  that  the  title  "was  chiefly  in 
question,"  in  order  to  entitle  the  plaintiff  to  full  costs  if  the 
jury  found  less  than  forty  shillings  damages.  The  intention 
of  the  legislature  evidently  was  to  discourage  frivolous  ac- 
tions, by  depriving  the  plaintiff  of  costs  in  all  personal 
actions  if  he  recovered  less  than  that  amount,  and  unless 
the  judge  certified.  He  then  cited  Hughes  v.  Hughes  (a), 
Smith  v.  Edwards  (i),  Dunnage  v.  Kemble(c),  and  Howell 
v.  Thomas  (d). 


J.  Evans y  contra*,  was  not  called  upon. 

Lord  Denman  C.J. — Mr.  Chitty,  in  his  edition  of  the 
statutes,  animadverts  upon  the  construction  which  has  been 
placed  upon  the  statute  of  Charles,  and  disapprobation  of 
it  has  from  time  to  time  been  expressed  by  the  bench ;  but 
after  so  many  decisions  establishing  the  rule,  we  are  not  at 
liberty  to  depart  from  it. 

Littledale,  Patteson  and  Williams  Js.  concurred. 

Rule  absolute  (e). 


(a)  9  C.  M.  &  R.  663. 
(6)  4  Dowh  P.  C.  621. 
(c)  3  Bing.  N.  C.  538. 


((/)  7  Carr.  &  P.  342. 
(e)  See  Pugh  v.  Roberts,  3  M. 
&  W.  458. 
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1838. 

The  Queen  v.  The  Lady  Henrietta  Barbara  Man-  v^v^/ 

ners  Sutton  and  others.  Monday, 

June  \Uh. 

INDICTMENT  for  the  non-repair  of  Kelham  Bridge.  \:  On  an  in- 
•  f  ht         i  dictment  for 

in  the  county  of  Nottingham,  upon  an  alleged  liability  to  the  non-repair 

repair  ratione  tenures  (a).    At  the  trial  before  Bosanquet  J.  of  *  Dr,dge 

.    „.      .     T  .  .  ratione  tenure, 

at  the  Warwick  Lent  assizes,  1836,  the  defendants,  in  answer  held  that  a 

to  a  priin&  facie  case  brought  against  them  on  the  part  of  1£fo%0[£* 

the  crown,  tendered  in  evidence  a  record  of  the  Court  of  tingoutapre- 

Exchequer,  Hil.  18  Ed.  3,  produced  from  the  treasury  of  the'Sshop  of 

the  Court  of  Exchequer,  by  which  it  appeared  that  the  Lincoln  for  ^ 

men  of  Kelham  had  presented  the  Bishop  of  Lincoln  for  the^dge^and 

the  non-repairs  of  Kelham  Bridge,  and  that  upon  a  trial  jJJJ^ 

had  the  jury  negatived  the  liability  of  the  Bishop  ;  and  the  which  was 

jury,  upon  being  asked  who  of  right  was  bound  to  repair  the  foHowed  b^a 

bridge,  said  that  they  were  wholly  ignorant ;  and  they  also  gr»nt  of  P°nt- 

found  that  the  bridge  had  been  built  about  sixty  years :  the  crown^cm  the 

reception  of  this  evidence  was  objected  to  on  behalf  of  the  gj°u  j^j1111  lt 

crown,  but  was  admitted  by  the  learned  judge  as  shewing  a  found  by  in- 

««™<«»t  the  time.  .  .     .  ST-SmJ. 

The  record  in  question  set  out  a  writ  of  certiorari  to  the  to  repair  the 
sheriff  of  Nottingham,  to  bring  up  certain  presentments  of  SdjS&We  in 
the  Bishop  of  Lincoln  for  the  non-repair  of   Kelham  evidence  to 
Bridge.    The  presentment  was  as  follows  : —  Trn^emoria^ 

"Kelum.  The  township  of  Kelum  presents  that  the  Bishop  lability  ro- 
,  .  ...       tione  tenure. 

of  Lincoln  ought  and  was  accustomed  to  repair  the  bridge     2.  The  jury, 

of  Kelum,  which  is  ruinous  and  broken,  in  default  of  the  a^r^ct 

said  Bishop,  to  the  damage  of  the  men  passing  by  the  said  acquittal,  also 
.  .,     „  found  that  the 

bridge.  bridgc  had 

The  bishop  pleaded,  that  neither  he  nor  his  predecessors  recently 
.  .  .  built,  and  that 

had  at  any  time  repaired  the  aforesaid  bridge,  nor  are  no  one  was 

they  bound  to  repair  or  sustain  the  bridge ;  of  which  he  p^t^s^fe 
put  himself  upon  the  country ;  and  John  de  Lincoln,  who  that  such  find- 
sued  for  the  king,  did  the  like.    (The  record  then  set  out  jQ^ncient"^' 

an  award  of  nisi  prius  to  Retford,  in  Nottinghamshire,  and  times,  is  ad- 
missible as  re- 
Co)  See  the  former  case,  5  N.  &  M.  853.  putation,  on  a 

question  as  to 
the  liability  to  repair  ratione  tenure. 
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that  the  verdict  of  the  jury  was  thereupon  taken  in  these 
words,)  "  the  aforesaid  bishop  or  his  predecessors  have 
never  repaired  the  aforesaid  bridge,  nor  are  they  bound  of 
right  to  repair  or  sustain  the  said  bridge.  The  same  jurors 
being  asked  if  there  is  any  bridge  at  the  aforesaid  town  of 
Kelm,  they  say  there  is :  also  being  asked  who  of  right  are 
or  is  bound  to  repair  and  sustain  the  bridge  aforesaid,  they  say 
that  they  are  wholly  ignorant :  also  being  asked  at  what  time 
and  by  whom  the  bridge  aforesaid  was  first  constructed  or 
repaired,  they  said  that  about  sixty  years  past,  and  then  from 
the  alms  of  the  men  of  the  county  passing  there ;  and  in 
the  construction  and  reparation  of  the  bridge  aforesaid 
came  one  Oliver,  heretofore  Bishop  of  Lincoln,  the  prede- 
cessor of  the  said  bishop  who  now  is,  passing  through  the 
country,  and  of  his  own  alms  charitably  contributed  to  the 
work  of  the  aforesaid  bridge  40s.,  and  in  no  other  manner." 
Ideo  consideratum  est,  8cc.  The  defendants  then  produced 
from  the  records  of  the  Tower  a  writ  of  privy  seal,  dated 
June  28th,  in  the  same  year  of  the  record,  "  which  willed 
that  the  bridge  of  Kelham  was  dangerous,  and  that  no  one 
was  bound  to  repair  it,  as  was  found  by  inquest/'  and  di- 
rected a  grant  of  pontage  for  reparation  of  the  same  to  be 
made  under  the  great  seal  to  the  men  of  Kelham.  They 
also  produced  the  grant  of  pontage  made  accordingly, 
dated  August  12th,  in  the  same  year.  Upon  these  facts 
the  verdicts  passed  for  the  defendants.  Sir  F.  Pollock,  in 
the  ensuing  Easter  term,  obtained  a  rule  nisi  for  a  new  trial, 
or  to  stay  the  entry  of  judgment  on  the  above  verdict  until 
the  Court  should  further  order,  on  the  grouud  that  the 
record  was  improperly  admitted  as  evidence  of  reputation, 
and  he  cited  Rex  v.  Antrobus  (a). 

Sir  J.  Campbell  A.  G.,  Adams  Serjt.  and  Starlcie,  in 
Hilary  term  (b)  last,  shewed  cause.  I.  The  objection 
now  made  is,  that  the  record  was  irrelevant,  as  it  was  im- 

(a)  4  N.  &  M.  565.  and  Coleridge  Js.    The  case  had 

(b)  January  22nd,  before  Lord  been  in  part  argued  in  Michaelmas 
DenmanC.  J.,  Littledale,  Williams     term  last. 
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material  whether  there  had  been  any  lis  mota  in  the  time  of 
Edw.  3,  or  not.  This  objection  was  not  made  at  the  trial, 
but  it  is  not  sustainable ;  for  as  the  charge  is  made  on  the 
defendants  ratione  tenura,  it  is  important  to  shew  that  in  that 
reign  it  was  a  vexata  quastio.  The  issue  at  the  trial  being 
whether  the  defendants'  liability  existed  since  the  time  of 
legal  memory,  the  inference  naturally  arises,  that  if  the 
owners  of  the  Kelham  estate  had  been  so  liable  they  would 
have  been  proceeded  against  then.  The  value  of  the  evi- 
dence upon  this  point  is  another  question,  but  that  is  for 
the  jury  alone  ;  as  in  Rex  v.  The  Inhabitants  of  Northamp- 
ton (a),  where  a  county  was  indicted  for  the  non-repair  of  a 
public  bridge ;  it  was  held,  that  the  defendants  were  enti- 
tled to  give  in  evidence  under  not  guilty  the  fact  of  the 
bridge  having  been  repaired  by  private  individuals,  although 
Lord  Ellenborough  C.  J.  remarked  on  the  little  value  of 
such  evidence  standing  by  itself.  But  if  it  is  competent 
to  a  county  to  give  evidence  of  repairs  done  by  private 
individuals,  k  fortiori,  on  a  charge  of  liability  ratione  tenura, 
the  defendant  must  be  allowed  to  prove  that  the  public 
prosecutor,  (for  John  de  Lincoln  appears  to  have  been  the 
clerk  of  assize,)  had  made  the  charge  against  other  persons. 
Suppose  the  Bishop  of  Lincoln  had  been  found  guilty  on 
the  presentment  for  the  non-repairs,  would  it  not  have  been 
almost  conclusive  evidence  in  favour  of  the  defendants  on 
the  present  indictment  ?  Yet  it  would  be  open  to  the  same 
objection  of  being  res  inter  alios  acta.  II.  The  record  is 
evidence  as  connected  with  the  grant  of  pontage,  which 
refers  to  the  inquest,  and  which  therefore  entitles  it  to  be 
read.  III.  It  is  also  evidence  as  the  solemn  presentment  of 
twelve  men  on  their  oaths.  Jurors  anciently  were  more  in 
the  nature  of  witnesses  than  of  judges  of  facts  to  be  brought 
before  them,  and  the  old  law  attributed  the  highest  weight 
to  their  finding  (6).    Thus  it  is  laid  down  in  2  Hawk.  B.  2, 

(a)  2  M.  &  S.  262.  by  the  sheriff  to  either  party  six 

(b)  The  6  Hen.  6,  c.  2,  enacted  days  before  the  session  of  the  jus- 
that  panels  of  assizes  be  delivered    ticet,  in  order  that  they  might 
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c.  9,  "  as  to  the  third  particular,  viz.  what  high  credit  the 
law  gives  to  an  inquisition  of  death  found  before  a  coroner, 
it  seems  certain  that  anciently  the  judge  would  not  receive 
a  verdict  acquitting  a  person  of  the  death  of  a  man  found 
against  bini  by  a  coroner's  inquest,  unless  the  jury  so  ac- 
quitting the  defendant  had  found  at  the  same  time  what 
other  person  did  the  fact,  or  by  what  other  means  the  party 
came  to  his  death ;  because  it  appeared  by  the  coroner's 
view  upon  record,  that  a  person  was  killed."  So  in  Rex  V. 
Jolliffe{a)  Buller,  J.  laid  down  that,  "  Lord  Hale,  aad 
every  other  crown  lawyer,  state,  that  if  to  an  action  for 
slander,  in  charging  the  plaintiff  with  felony,  a  justification 
be  pleaded,  which  is  found  by  the  jury,  that  of  itself  amounts 
to  an  indictment,  ....  inasmuch  as  it  is  found  by  a  jury  of 
twelve  men  (6)."  Hale  also  lays  down  (c)  that,  a  by*  Ac 
ancient  law  the  jury  that  acquits,  whether  upon  a  present- 
ment or  upon  an  indictment  of  homicide,  shall  be  chased 
(forced)  to  say  who  did  the  fact;  37  Ass.  13/'  These 
authorities  shew  that  the  jury  were  strictly  performing  their 
duties  in  the  answers  they  made  to  the  Court  It  is  also  to 
be  observed,  that  the  answers  of  the  jury  were  against  their 
own  interest,  for  by  declaring  they  did  not  know  who  were 
liable  they  brought  the  burden  of  repairing  upon  themselves 
as  inhabitants  of  the  county.  The  question  then  is,  was 
the  repair  of  the  bridge  a  matter  of  public  interest?  for  if 
so,  the  record  is  also  admissible  as  reputation,  on  the 
ground  that  whenever  reputation  is  admissible  a  verdict  is 
admissible;  Reed  v.  Jackson (d).  Rex  v.  Antrobus(e)  may 
be  cited  contr&  on  account  of  a  dictum  of  Patte&on  J.,  but 
that  was  merely  an  extra-judicial  opinion  of  the  learned 
judge.  The  distinction  between  the  public  and  private 
rights  ou  which  reputation  is  or  is  not  admissible  is  not 


inform  the  jurors  of  their  right 
and  title  before  the  assizes. 

(n)  4  T.  R.  285. 

(6)  The  passage  in  Sir  Af.  Hale 
is,  2  P.  C.  151,  and  he  cites  13 
Ass.  6,  18  Ed.  3,  39  a;  Stamf. 


P.  C.  f.  94  b,  for  similar  instances. 

(c)  2  Hale  P.  C.  300. 

(d)  1  East,  355.  See  also  Bm- 
co  v.  Lomax,  ante,  p.  308. 

(e)  2  A.  &  E,  794. 


The  Queen 
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very  distinctly  marked.  Weeks  v.  Sparke  (a)  is  an  instance  1838. 
of  the  admissibility  of  reputation  as  evidence  on  a  right  of 
common,  which  is  in  the  nature  of  a  private  right,  but  the 
judgment  of  the  Court  points  out  the  right  ground  of  its  H  ^^0H 
admissibility,  viz.  that,  when  the  private  right  is  of  a  general  and  others, 
character  such  as  to  affect  a  multitude  of  persons,  reputa- 
tion is  admissible.  The  repair  of  a  county  bridge  is  a 
matter  of  public  interest,  and  therefore  the  evidence  is  ad- 
missible either  to  establish  the  charge,  Rogers  v.  Wood{b), 
Morewood  v.  Wood(c)9  Outram  v.  Morewood  (d),  or  to 
disprove  it,  Drinkwaier  v.  Porter  (e).  Phil/,  on  Ev.  250, 
ct  sqq.  (8th  edit.)  And  as  the  jurors  came  from  Retford, 
which  is  near  Kelham,  and  were  cognizant  of  the  facts,  their 
statement  is  entitled  to  weight  as  evidence  of  reputation : 
Duke  of  Newcastle  v.  Tlie  Hundred  of  Broxtowe(f).  It 
was  also  contended,  that  the  record  was  not  admissible 
unless  it  decided  the  very  point  at  issue ;  but  that  is  not  so, 
for  in  Price  v.  Littlewood  (g),  which  was  an  action  for  dis- 
turbing the  plaintiff's  enjoyment  of  a  pew,  an  old  entry  in 
a  vestry-book  was  admitted,  shewing  that  the  pew  had  been 
repaired  by  the  plaintiff's  ancestor,  and  Lord  Ellenborough 
C.  J.  admitted  it  as  the  reputation  of  the  parish.  So  the 
custom  of  one  manor  would  probably  be  evidence  to  prove 
a  custom  in  an  adjoining  manor,  if  there  be  any  foundation 
laid  by  shewing  a  lex  loci,  though  the  Court  seems  to  have 
been  of  a  contrary  opinion  in  Doe  v.  Sisson  (A).  Again,  as 
one  of  the  questions  before  the  jury  must  have  been  as  to 
the  bridge  being  an  ancient  bridge,  the  verdict  of  the  jury 
upon  that  point  shews  what  the  state  of  facts  was  before 
that  time ;  and  so  also  the  question  whether  the  bishop  had 
contributed  of  his  own  alms  or  not  was  material  to  be  in- 
quired into,  as  it  appears  by  2  Inst.  700,  that  repairs  done 

(a)  1  M.  &  S.  679.  (e)  7  C.  &  P.  181. 

(*)  2  B.  &  Ad.  245.  (/)  4  B.  k  Ad.  273. 

(c)  14  East,  327  n.  (g)  3  Camp.  288. 

(d)  14  East,  330  n.  (h)  12  East,  62. 
VOL.  III.  P  P 
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of  alms  by  a  bishop  once  or  twice  would  be  a  prima  facie 
case  of  liability  ratione  tenura  until  he  proved  the  contrary* 

Sir  F.  Pollock,  N.  R.  Clarke,  and  Waddington,  contri. 
The  admissibility  of  the  record  appears  to  be  now  con- 
tended for  on  two  grounds :  First,  That  it  was  admissible 
as  shewing  a  lis  mota,  without  reference  to  its  results ;  and, 
second,  That  it  is  evidence  in  itself  material  to  the  issue. 

The  first  ground  is  a  mere  pretext  for  getting  it  in  evi- 
dence; for  what  can  it  signify,  that  the  Bishop  of  Lincoln 
was  found  not  guilty  on  a  presentment  for  non-repair  of 
the  bridge  in  the  reign  of  Edw.  3.  It  is  said,  because  a 
verdict  of  guilty  against  another  party  would  be  evidence  to 
shew  that  the  defendants  are  not  liable,  so  a  verdict  of  not 
guilty  is  evidence  for  the  same  purpose;  and  the  fallacy 
attempted  to  be  raised  is,  that  the  absence  of  a  proposition 
is  equivalent  to  the  negation  of  it.  All  that  the  record  shews 
is,  that  there  was  a  lis  mota  between  other  parties,  which 
therefore  is  irrelevant  on  the  present  occasion.  Suppose  there 
had  been  a  prosecution  a  year  or  two  after  the  80  Edw.  3, 
would  the  record  have  been  admissible  then  to  prove  a  fit 
mota  t  and  if  not  then,  why  should  it  now  i  When  the  jury 
had  acquitted  the  Bishop  of  Lincoln  their  functions  were 
discharged,  and  any  thing  more  that  they  may  have  stated, 
is  no  more  admissible  than  any  thing  else  that  passes  out  of 
Court.  The  main  question  then  is,  whether  the  contents  are 
admissible  per  se,  as  a  verdict  or  an  inquisition  ?  The  pas* 
sages  cited  from  Hale  (a)  and  Hawkins  (6),  as  to  the  finding 
of  a  jury,  only  relate  to  felonies,  not  to  misdemeanors ;  and 
it  appears  by  Sir  M.  Hale,  that  the  practice  was  obsolete 
even  in  his  time.  It  is  contended,  that  a  verdict  on  public 
matters  is  evidence  as  quasi  reputation  ;  but  this  must  be 
taken  with  a  qualification,  because  the  rule  as  to  a  verdict 
on  criminal  matters  is,  that  it  is  not  evidence  between 
other  parties,  as  it  may  have  been  obtained  on  the  evi- 
dence of  interested  witnesses.  In  this  case  the  inhabitants 
(a)  2  Hal.  P.  C.  300.         (b)  2  Hawk.  P.  C.  b.  2,  c.  9. 
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of  Kelham  were  certainly  interested  on  the  trial  of  the 
first  presentment.  If  the  verdict  is  relied  upon  as  reputa- 
tion, there  is  a  fatal  objection  to  it,  that  reputation  is  not 
evidence  of  a  particular  fact.  Mr.  Slarkie  lays  it  down, 
1  Ev.  34,  "  neither  reputation  nor  traditionary  declarations 
are  admissible  as  to  a  particular  fact."  All  the  facts  found 
by  the  jury  as  to  the  time  the  bridge  was  built,  and  the  alms 
given  by  the  bishop  &c.,  resolve  themselves  into  particular 
facts,  and  therefore  fall  within  the  rule  laid  down  by  Mr. 
Starkie,  and  of  which  Harwood  v.  Sims(a)9  and  Chaifitld  V. 
Fryer  (6)  are  an  illustration.  If  that  be  so,  the  only  part 
of  the  finding  that  can  be  resorted  to  is  the  declaration  of  the 
jury,  that  they  are  entirely  ignorant  who  is  liable  to  repair; 
but  when  was  it  ever  heard  of,  that  such  evidence  was  given 
to  prove  reputation,  unless  it  was  first  made  out  that  the 
subject  was  fully  investigated  ?  Again,  the  record  is  said  to 
contain  an  inquisition  of  a  public  nature,  but  it  is  no  more 
than  an  ordinary  prosecution  for  the  repair  of  a  bridge,  re- 
garding private  rights  only.  Lastly,  it  is  said  to  be  admis» 
sible,  because  it  is  referred  to  in  the  writ  of  privy  seal;  but 
the  writ  speaks  of  an  inquest,  and  there  is  nothing  to  shew 
that  this  is  the  inquest  referred  to.  It  would  rather  refer  to 
an  inquest  of  office,  which  would  be  preserved  in  the 
Chancery,  and  which  would  have  contained  a  full  investiga- 
tion of  the  subject. 

Cur.  adv.  vult. 
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Lord  DenMan  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court. — On  the  last  trial  of  this  long  pending 
question,  whether  the  defendants  are  liable  to  the  repair  of 
Kelham  Bridge,  over  the  Trent,  ratione  tenum,  objection  was 
taken  by  the  prosecutor  to  the  admission  of  an  ancient  docu- 
ment brought  from  the  Exchequer  of  Pleas  at  York,  pur- 
porting to  be  the  record  of  pleas  in  Hilary  term,  18  Edw.  3. 
(His  lordship  then  stated  the  contents  of  the  record.) 
Much  discussion  appears  to  have  taken  place  at  the  trial, 

(a)  Wightw.  112.  (6)  1  Price,  253. 

P  P  2 
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1838.       as  well  as  in  this  Court,  respecting  the  purpose  for  which 
The  Queen   l^ls  ev^ence  was  received,  as  if  it  might  be  admissible  in 
v.        some  points  of  view,  though  not  in  others.    We  find  it  un- 
H.  Sutton    necessary  to  consider  any  distinctions  of  this  kind,  because 
und  others.    we  are  clearly  of  opinion  that  these  documents,  all  and 
each  of  them,  were  material  to  the  issue,  and  good  evi- 
dence  towards  proving  it.    They  established,  that  in  the 
time  of  Edward  3,  the  men  of  Kelhani,  acting  for  the 
public,  and  represented  by  John  of  Lincoln,  an  officer  «f 
"  the  crown,  proceeded  against  the  party  whom  they  con- 
ceived chargeable  with  repairing  the  bridge.    Him  the  jury 
acquitted  of  the  charge ;  and  it  was  argued  that  this  wis 
all  they  had  a  right  to  do,  and  that  their  ignorance  of  auy 
other  liability,  and  their  statement  of  the  origin  of  the 
bridge,  and  the  manner  in  which  the  bishop  contributed  by 
way  of  charity,  and  not  upon  compulsion,  were  beyond 
their  province.    We  think  it  cannot  be  assumed,  that  at  the 
remote  period  of  this  inquiry,  the  functions  of  a  jury  weie 
bounded  within  the  same  limits  as  at  present ;  every  lawyer 
indeed  knows  that  the  coutrary  is  the  fact.    With  the  rea- 
sonable presumption,  therefore,  which  must  always  be  made 
in  favour  of  the  regularity  of  proceedings  conducted  by 
proper  authority,  it  might  not  be  too  much  to  hold,  that 
this  inquest  was  a  public  proceeding,  in  which  the  jury 
might  properly  inquire,  not  only  whether  the  person  charged, 
but  also  in  general  who,  and  whether  atiy  one,  was  liable  to 
the  repairs. 

At  the  same  time  we  find  no  necessity  for  going  mis 
lengthy  because,  even  if  there  should  be  some  irregularity 
in  setting  forth  some  particulars  not  inquired  of,  that  can- 
not vitiate  what  was  correctly  done.  The  facts,  then,  that 
the  bishop  was  presented  as  chargeable  by  the  men  of 
Kelham,  acting  for  the  public,  that  such  presentment 
ended  with  his  acquittal  on  that  ground,  and  was  shortly 
followed  by  the  grant  of  pontage  to  the  men  of  Kelham 
for  the  same  repairs,  were  strong  to  negative  any  im- 
memorial liability  ratione  tenura,  because  we  must  suppose 
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that  the  presentment  would  rather  have  been  made  against  loa- 
the person  so  liable,  than  against  the  bishop,  and  that  the  ^  queen 

grant  of  pontage  would  not  have  been  made  at  all.  v. 

Lady 

,  H»  Sutton 

Rule  discharged,  and  others. 


Blunt  and  another  v.  Harwood.  Tuaday, 

June  13M. 

SlR  F.  POLLOCK,  in  Easter  term  last,  obtained  a  1.  Where  a 
rule  to  shew  cause  why  a  writ  of  prohibition  should  not  ^  y^tti  ap- 

issue  to  the  Arches  Court  of  Canterbury  to  prohibit  that  pointed  by  a 

.  .  vestry  in 

Court  from  further  proceeding  in  a  cause  therein  pending  March,  to  con- 
on  behalf  of  Samuel  Jasper  Blunt  and  John  George  Fuller  JJ^1^ 
against  Benjamin  Harwood.  and  to  report 

The  affidavits  of  Mr.  Harwood,  on  which  the  rule  was  ^ou^be  ex- 
obtained,  stated  that  a  libel  had  been  exhibited  against  him  pedient  to 
in  the  Arches  Court  by  Blunt  and  Fuller,  the  churchwar-  anyPothcr  plan 

dens  of  the  parish  of  Streatham.  in  Surrey,  for  the  non-  f°f  affording 

r  y    ,  additional  ac- 

payment  of  certain  sums  alleged  to  be  due  by  him  in  respect  commodation 

of  a  certain  rate,  made  on  the  ISth  of  February,  1836,  for  Jj^j^JJ^ 

the  repairs  of  the  parish  church,  and  for  and  towards  the  the  parish 

re-payment  of  part  of  a  principal  sum  of  3300/.  alleged  to  foiiow^ng'was 

have  been  borrowed  in  November,  J 830,  under  the  58  held  to  be  suf- 
ficient notice 

Geo.  3,  c.  45,  and  the  59  Geo.  3,  c.  134,  and  for  the  pay-  under  the 

ment  of  half-a-year's  interest  on  such  part  of  the  same  sum  Church  B!"*d" 

.  .  .  ingActs,  (58 

as  remained  unpaid.    That  the  libel  alleged  the  said  sum  Geo.  3,  c.  45, 

to  have  been  borrowed  under  the  authority  of  resolutions  ™\$4®%xi^' 

entered  into  at  a  meeting  of  the  parishioners  in  vestry  the  Vestry 

Act,  (58  Geo. 
3,  c.  69,)  that 

the  object  of  a  subsequent  meeting  was  to  authorize  the  borrowing  of  money "  24th 
July,  1830.  Notice  is  hereby  given,  that  a  vestry  will  be  held  in  the  vestry-room  of  this 
parish  on  Monday,  the  2d  of  August,  at  nine  o'clock,  &c,  to  receive  a  report  from  the 
church  committee,  and  to  adopt  such  measures  as  may  appear  necessary  for  carrying  the 
report  into  execution." 

2.  Quart,  would  the  notice  have  been  sufficient,  if  the  latter  part  of  it  ("  and  to 
adopt  such  measures,  &c.")  had  been  omitted?  Semble,  per  Patttson  J.  that  it  would : 
per  Lord  Denman  C.  J.,  and  Littledak  J.  that  it  would  not. 

3.  Quart  also,  where  a  church  rate  has  been  made  for  the  re-payment  of  money  bor* 
rowed  under  certain  acts,  and  a  parishioner,  who  refuses  to  pay  the  rate,  on  the  ground 
that  sufficient  notice  of  borrowing  the  money  was  not  given  to  the  parish  under  those 
acts,  has  been  libelled  in  the  Arches  Court,  has  this  Court  jurisdiction  to  prohibit  the 
Court  below,  after  the  libel  has  been  admitted  to  proof,  but  before  sentence? 
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1838.  assembled  on  the  2d  of  August,  1830,  when  a  certain  com- 
mittee,  which  had  been  appointed  by  a  vestry,  held  on  the 
and  another  17th  March,  to  consider  a  plan  then  produced,  and  to  re- 
Ha*wood«  Por*  w'iet'ler  would  be  expedient  to  adopt  that  or  any 
other  plan  for  affording  additional  accommodation  at  the 
church,  presented  their  report,  recommending  an  enlarge- 
ment of  the  parish  church  at  an  expense  of  SSOOl.  agree- 
ably to  certain  plans ;  and  their  report  was  adopted.  That 
after  the  exhibition  of  the  libel,  certain  additional  articles 
were  exhibited  by  the  churchwardens,  alleging  that  a  cer- 
tain notice  was  given  on  the  25th  July,  1830,  that  a  vestry 
was  to  be  held  in  the  vestry-room  of  the  parish  on  the  2d 
August  then  next,  at  nine  a.  m.,  to  receive  the  report  of  the 
committee  appointed  to  consider  the  plans  produced  to  the 
previous  meeting  of  the  vestry  on  the  17th  March,  for 
affording  additional  accommodation  to  the  parishioners  de- 
sirous of  attending  divine  worship  in  the  parish  church. 
The  affidavit  then  objected  that  this  notice  was  insufficient, 
as  it  did  not  declare  the  special  purpose  of  the  meeting 
according  to  the  Vestry  Act,  the  58  Geo.  3,  c.  69,  and  that 
neither  the  libel  nor  the  additional  articles  pleaded  that  any 
other  notice  was  given.  That  deponent  had  appeared  to 
the  libel,  and  that  on  the  31st  of  January  last,  Sir  if.  Jenner 
admitted  the  libel  to  proof,  and  assigned  the  deponent  to 
give  an  issue  thereto,  but  that  no  sentence  had  been  given 
in  the  suit. 

An  affidavit  in  answer  alleged  that  a  notice  was  duly 
published  on  the  7th  of  March,  18S0,  which  was  expressed 
to  be  a  notice  for  the  holding  of  a  vestry  in  the  vestry-room 
of  the  parish  on  the  17th  of  March,  1830,  at  nine  A.M.,  for 
the  purpose  of  affording  additional  accommodation  to  the 
parishioners  attending  divine  service  in  the  parish  church. 
That  this  notice  could  not  be  produced,  but  that  at  the 
meeting  held  in  pursuance  of  it,  the  committee  was  ap» 
pointed  as  pleaded  in  the  libel.  That  the  following  notice 
also  was  duly  published  on  the  25th  of  July  preceding  the 
meeting  on  the  2d  of  August,  1830 : — 
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"  Streatham,  24th  July,  1830.  1838. 

€t  Notice  is  hereby  given,  that  a  vestry  will  be  held  in 
the  vestry-room  of  this  parish,  on  Monday,  the  2d  day  of  and  another 
August,  at  nine  o'clock  precisely,  to  receive  a  report  from  j^,^^,, 
the  church  committee,  and  to  adopt  such  measures  as  may 
appear  necessary  for  carrying  that  report  iuto  execution ; 
and  further,  that  it  is  intended  that  such  vestry  do  adjourn 
to  the  workhouse  of  this  parish,  there  to  transact  the  busi- 
ness of  the  day." 

That  the  original  notice,  of  which  the  above  is  a  true 
copy,  had  been  lost,  and  not  found  until  the  day  before 
making  the  affidavit.  The  affidavit  also  stated  that  Har- 
wood  was  present  at  both  meetings,  and  that  he  took  an 
active  part  in  furtherance  of  the  proceedings  for  carrying 
the  plans  into  effect. 

Sir  W.  W.  Follett  and  Channell  now  shewed  cause.  If 
notice  of  the  meeting  in  August,  1830,  at  which  the  reso- 
lution was  come  to  for  borrowing  money,  was  invalid,  it  is 
objected  that  the  whole  foundation  fails,  and  that  the  rate 
made  in  1836  cannot  be  levied.  It  is  said  that  sufficient 
notice  was  not  giveu,  according  to  Sturges  Bourne's  Act, 
the  58  Geo.  3,  c.  6<),  s.  1.  That  act  provides  "  that  no 
vestry  or  meeting  of  the  inhabitants  in  vestry  of  or  for  any 
parish,  shall  be  holden  until  public  notice  shall  have  been 
given  of  such  vestry,  and  of  the  place  and  hour  of  holding 
the  same,  and  the  special  purpose  thereof,  three  days  at  the 
least  before  the  day  to  be  appointed,"  &c.  This  act  does 
not  say  that  all  proceedings  at  a  vestry  held  without  due 
notice  shall  be  void;  and  it  certainly  never  could  be  in- 
tended that  they  should  be  avoided  at  the  instance  of  a 
party  who  has  acquiesced  in  them  for  so  long  a  period, 
and  who  promoted  the  adoption  of  them.  On  the  17th  of 
March,  1830,  a  meeting  of  the  parishioners  was  held,  and 
a  committee  was  appointed  to  consider  certain  plans  for 
enlarging  the  parish  church  and  to  make  a  report.  The 
notice,  given  in  the  additional  articles,  stated  that  those 


V. 

Uarwooo. 
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1838.  plans  would  be  considered  at  the  meeting  of  the  2d  of 
v"^'^/  August.  Those  plans  could  not  be  carried  into  execution 
and  another  without  expense,  and  it  must  have  been  notorious  to  the 
whole  parish  that  one  of  the  most  essential  objects  of  that 
meeting  was  to  decide  in  what  manoer  the  expense  should 
be  defrayed.  The  subject-matter  and  object  of  the  meeting 
were  known,  and  it  was  not  necessary  that  it  should  also 
be  known  that  3300/.  was  to  be  borrowed.  But  the 
notice,  as  represented  in  the  articles,  need  not  be  relied  on; 
the  notice  really  given  has  since  been  found,  and,  accordng 
to  the  practice  of  the  Ecclesiastical  Courts,  the  real  notice 
may  be  now  set  out,  which  announces  distinctly  that  "  the 
special  purpose"  of  the  meeting  was  "  to  adopt  such  mea- 
sures as  may  appear  necessary  for  carrying  that  report  into 
execution,  &c." 

Sir  F.  Pollock  and  M.  Smith,  contrd.  The  notice  in  the 
libel  and  the  additional  articles  is  insufficient,  and  the 
Court  cannot  consider  any  other  notice.  [Lord  Dettma* 
C.  J.  We  think  the  question  had  better  be  discussed  with 
reference  to  the  notice  now  produced.]  The  rate  can  only 
be  good  by  relation  to  the  meeting  of  the  2d  of  August, 
1830,  and  the  legality  of  that  meeting  depeuds  altogether 
upon  the  notice  of  the  24th  July.  If  the  meeting  had  no 
right  to  borrow  money,  any  rate  towards  its  re-payment  is 
bad,  and  no  acquiescence  on  the  part  of  Mr.  Harwood  can 
set  it  up  ;  Rex  v.  Dttrsley  (a).  The  true  construction  of 
58  Geo.  3,  c.  45,  s.  58,  is,  that  there  must  be  a  distinct 
assent  on  the  part  of  the  parishioners  to  authorise  the  bor- 
rowing of  money.  Section  60  provides  that  no  application 
to  build  or  enlarge  any  chapel,  by  means  of  any  rates,  shall 
be  made,  unless  two-third  parts  in  value  of  the  proprietors 
of  lands  shall  have  consented  thereto  in  writing;  and  this 
provision  is  recited  and  repealed  by  59  Geo.  3,  c.  134,  s.  24, 
which  prohibits  such  application,  if  one-third  part  in  value 
dissent.  Unless  proper  notice  be  given,  there  is  no  oppor- 
tunity for  the  parishioners  to  express  dissent.  By  Sturges 
(<i)  5  Ad.  tc  EL  10;  &  C.  6  N.  &  M.  333. 
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Bourne's  Act  no  vestry  can  be  held  unless  notice  has  been 
given  of  its  special  purpose,  which  must  mean  something 
more  than  its  general  object,  especially  when  that  object  is 
to  impose  a  burden  on  the  parish.  It  did  not  appear  from 
this  notice  that  it  was  intended  to  borrow  money ;  it  might 
have  been  intended  to  raise  money  by  pew  rents. 

Lord  Denman  C.  J. — No  question  has  beeti  raised  as 
to  the  jurisdiction  of  this  Court  to  interfere,  under  the  cir- 
cumstances, by  prohibition.  In  Gare  v.  Gapper(a)  the 
Court  made  absolute  a  rule  for  a  prohibition,  in  order  that 
it  might  be  fully  considered  whether,  supposing  the  Court 
below  to  have  misconstrued  a  statute,  a  prohibition  should 
go,  after  sentence,  in  a  matter  in  which  the  Court  below 
had  original  jurisdiction,  or  whether  it  were  only  a  ground 
of  appeal.  The  sufficiency  of  the  first  notice  is  very 
doubtful,  aud  if  there  were  no  other  notice  I  should  say 
this  rule  ought  to  be  made  absolute.  But  if  the  libel  is 
amended  by  the  insertion  of  the  real  notice,  1  think  it  will 
then  appear  that  full  and  substantial  information  had  been 
given  to  the  parish,  that  the  object  of  the  meeting  in  August 
was  to  borrow  money;  for  proceedings  had  already  been 
takeu,  and  were  finally  to  be  resolved  upon,  towards  the 
enlargement  of  the  church,  for  which  a  loan  would  neces- 
sarily be  required.  The  Church  Building  Acts,  which  have 
been  referred  to,  do  not  seem  to  require  more  explicit 
notice ;  nor  does  the  language  of  the  Vestry  Act,  prohi- 
biting any  meeting  of  the  vestry  until  public  notice  shall 
have  been  given  of  the  special  purpose  thereof,  carry  the 
case  any  further.  No  particular  form  of  notice  is  prescribed 
by  any  of  the  acts. 

Little  dale  J.— If  the  question  turned  on  the  notice 
in  the  libel,  I  should  say  this  rule  ought  to  be  made  abso- 
lute; but  if  the  libel  is  amended  by  introducing  the  notice 
which  has  now  been  found,  and  is  set  out  in  the  affidavit) 
then  I  think  the  Court  below  may  proceed  to  enforce  pay 

(o)  3  East,  479. 


Blunt 
and  another 
v. 

Harwood. 
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meat  of  the  rate.  It  is  enough  that  the  notice,  withoat 
goiug  into  particulars,  communicated  generally  the  info* 
mation  that  money  was  to  be  borrowed ;  and  this  infonaa* 
tion  was,  I  think,  communicated  by  notice  that  measures 
were  to  be  adopted  which  involved  the  necessity  of  bor- 
rowing money. 

Patteson  J. — I  am  not  altogether  satisfied  that  the 
notice  as  it  now  stands  in  the  libel  is  not  sufficient,  and  I 
have  no  doubt  that,  as  proposed  to  be  apiended,  it  is  (m 
from  all  objection.  No  particular  form  of  notice  is  ie* 
quired  by  any  of  the  acts  referred  to.  We  have  then  to 
consider  only  whether  the  notice  given  really  informed  ths 
parishioners  of  what  was  intended  to  be  done ;  and  I  am  of 
opinion  that  none  of  them,  ou  reading  this  notice  aid 
taking  it  in  connection  with  all  the  previous  proceedings 
with  respect  to  the  same  subject,  could  have  the  slightest 
difficulty  in  understanding  that  money  was  to  be  borrowed* 
A  church  can  neither  be  built  nor  enlarged  without  meoej, 
and  whence  was  this  money  to  comet  Nothing  at  all  ap* 
pears  to  warrant  the  suggestion  that  it  was  to  be  raised  by 
voluntary  subscription  or  by  pew  rents,  which  are  illegal 
unless  specially  allowed  by  act  of  parliament.  The  de- 
fendant, after  a  long  period  of  acquiescence,  now  objects 
for  the  first  time  to  the  authority  of  the  vestry  meeting.  I 
do  not  mean  to  say  that  he  is  now  to  be  estopped  from 
opposing  the  enforcement  of  this  rate,  if  it  was  invalid  oth 
ginally,  but  the  continued  acquiescence  both  of  himself  and 
the  rest  of  the  parish  is  a  strong  circumstance  to  shew  that 
every  body  understood  very  well  what  business  was  to  be 
transacted  at  the  meeting  of  the  2d  of  August.  The  whole 
argument  has  gone  upon  the  assumption  of  our  jurisdiction 
to  interfere,  on  the  supposition  that  the  Court  below  is 
about  to  misconstrue  certain  acts  of  parliament.  I  am, 
however,  by  no  means  satisfied  of  our  jurisdiction,  and 
Gare  v.  Gapper(a)  is  a  decision  which  I  profess  myself 
quite  unable  to  understand. 

(a)  3  East,  47*. 
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Williams  J. — The  notice  set  out  on  affidavit  was  in 
my  opinion  such  as  to  prevent  any  surprise  upon  the 
parishioners,  The  meeting  was  convened  to  adopt  such 
measures  as  might  appear  necessary  for  carrying  into  exe- 
cution the  committee's  report  on  plans  for  enlarging  the 
church.  The  measures  to  be  adopted  for  carrying  the 
report  into  execution  could  not  relate  merely  to  architectural 
plans;  the  notice  obviously  announced  that  one  of  the 
otyects  of  the  meeting  was  to  consider  in  what  way  the 
expense  of  carrying  that  report  into  execution  could  best 
be  provided  for. 

Rule  discharged. 
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u. 
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Robinson  v.  Messenger.  jSfiwi 

DlJNDAS  had  obtained  a  rule  to  shew  cause  why  the  The  New 

Master  should  not  review  his  taxation  of  costs  in  this  cause,  ^ufle^  jja{^# 

and  allow  to  the  plaintiff  the  costs  of  the  second  issue,  not  repealed 

The  action  was  brought  on  the  warranty  of  a  horse,  to  c>  16>  8>  5f  9 

which  the  defendant  pleaded — 1.  non  assumpsit;  2,  that  as  to  the 

*  *  judge  s  power 

the  horse  was  sound.    At  the  trial  before  Patteson  J,,  at  to  certify,  so 

the  Lent  assizes,  1838,  for  Appleby,  the  defendant  had  a  J©  defend- ' 

verdict  on  the  first  issue,  aud  the  plaintiff  on  the  second,  ant  from  the 

The  learned  judge  certified,  under  the  4  dune,  c.  16,  s.  5,  jJJJJJ 

that  the  defendant  had  probable  cause  to  plead  the  second  a^ainsthim, 

plea.    The  Master  had  refused  to  allow  the  costs  of  the  pleaded  seve- 

second  issue  to  either  party.  WhTre^ere 

fore,  to  an 

Armtrang  and  Sir  G.  Lewin  now  shewed  cause.   The  action .f  M: 
°  sumpsit  on  the 

4  Aune,  c.  16,  ss.  4  and  5,  allows  the  defendant,  with  the  warranty  of  a 
leave  of  the  Court,  to  plead  several  matters,  and  provides  fendanthpUad. 
that,  if  a  verdict  shall  be  found  against  him  upon  any  issue,  ed—1,  non 

he  shall  pay  costs,  unless  the  judge  who  tried  the  issue  cer-  thatTh©1  horse 

was  sound : 

and  a  verdict  having  been  found  for  him  on  the  first  plea,  and  against  him  on  the  second, 
the  judge  who  tried  the  cause  certi6ed  that  he  had  probable  cause  for  pleading  the 
second  plea,— he  was  held  to  be  exempted  by  the  statute  from  paying  any  costs  in 
respect  of  it. 
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1838.       tify  that  the  defendant  "  had  probable  cause  to  plead  such 
matter,  which  upon  the  said  issue  shall  be  found  against 

OB1NSON  ,         .11.  •  • 

v.  him.  The  learned  judge  who  tried  this  cause  having  cer- 
ssenger.  tjfle(j  t|)at  t|]e  defendant  had  probable  cause  for  pleading 
the  second  plea,  he  is  exempted  by  the  statute  from  pay- 
ment  of  costs  in  respect  of  it,  unless  the  new  rules,  H.  T. 
4  Will.  4,  repeal  the  above  provision  of  the  statute.  By 
Rule  7,  (General  Rules  and  Regulations,)  a  defendant  who 
pleads  several  pleas,  and  does  not  at  the  trial  establish  i 
distinct  ground  of  defence  under  each  plea,  is  made  liable 
for  the  costs  occasioned  by  the  plea  which  he  shall  have  so 
failed  to  establish.  This  rule,  however,  does  not  apply,  to 
a  case  like  the  present,  where  the  grounds  of  defence  in  die 
two  pleas  are  distinct  upon  the  face  of  them  ;  and  as  it  has 
no  express  words  for  the  purpose,  it  cannot  be  construed  tp 
repeal  the  statute  of  Anne,  which  is  an  enabling  statute. 
The  result  of  the  trial  of  the  whole  record  was,  that  the 
plaintiff  had  no  cause  of  action;  for  as  the  action  was 
on  a  warranty,  and  it  was  found  that  no  warranty  existed, 
it  was  quite  immaterial  whether  the  horse  was  sound  of 
not ;  so  that  this  case  is  precisely  the  same  with  Copke  v. 
Sayer  (a). 

Dundas,  contnL  The  judge  had  no  authority  to  certify* 
The  licence  given  by  the  statute  of  Anne  is  inconsistent  with 
the  new  rules,  and  therefore  is  repealed  by  them,  as  they 
have  themselves  the  force  of  a  statute.  [Patteson  J.  The 
words  of  the  7th  rule  may  be  large  enough  to  apply  to  the 
pleas  in  this  case;  but  the  rule  seems  rather  pointed  at  such 
pleas  as  merely  varied  the  same  ground  of  defence,  and 
might  be  made  the  subject  of  an  application  to  a  judge.] 
He  also  cited  Bird  v.  Higginson  (6),  Spencer  v.  Hamer- 
ton(c),  Simpson  v.  Hurdis(d).  [Patteson  J.  mentioned 
Richmond  v.  Johnson  (e).] 


(a)  2  Burr.  753. 

(b)  5  Ad.  &  El.  83. 

(c)  4  Ad.  &  El.  413. 


(d)  5  Dowl.  P.  C.  304. 
(0  7  East,  583. 
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Per  Curiam  (a). — It  was  not  iutended,  by  the  new  rules 
which  have  been  referred  to,  to  repeal  the  statute  of  Anne  as 

to  double  pleading.  v* 

Rule  discharged.  Messbnge*' 

(a)  Lord  Denman  C.  J.,  Littledale,  Patteson  and  William  Js. 


Young  v.  Rish worth.  Wcdnaday, 

June  13/ h. 

ASSUMPSIT  for  money  had  and  received  to  the  use  of     1.  Section 

the  plaintiff,  and  on  an  account  stated.    Pleas:  1,  non  as-  " c.°l66^tch 

sumpsit:  2,  that  on  the  15th  July,  1822,  a  commission  of  vests  in  the 

bankruptcy  issued  out  against  the  plaintiff,  under  which  he  the^ture*11 

was  duly  declared  to  be  a  bankrupt;  and  that  on  the  22d  ^teand 
w  t    •    i  i»       . ,  .....         .         effects  of  a 

July,  m  the  year  aforesaid,  notice  was  published  thereof  in  the  bankrupt  who 

public  Gazette;  and  that  the  plaintiff  afterwards,  on  the  21st  *™*\*\^ 

October,  in  the  year  aforesaid,  duly  obtained  his  certificate :  pound  under 

and  the  defendant  further  saith,  that  the  plaintiff  aforesaid,  ^^Jjon 

on  the  30th  May,  1825,  again  became  a  bankrupt,  and  that  » retrospec- 

tive. 

on  that  day  a  commission  of  bankruptcy  issued  out  against     2.  jn  as- 

him,  under  which  he  was  duly  declared  to  be  a  bankrupt.  8ttmP8it  to 

.  .  recover  a  sum 

The  defendant  then  averred,  that  on  the  5th  July,  in  the  of  money, 

year  aforesaid,  assignees  were  duly  chosen  of  the  estate  and  pfe^^(JlJuat 

effects  of  the  plaintiff,  and  that  an  assignment  was  made  to  plaintiff  had 

them  of  all  the  present  and  future  personal  estate  of  the  a^n^7um 

plaintiff,  for  the  benefit  of  his  creditors;  and  although  the  and  that  he 

plaintiff  duly  surrendered  himself  &c,  and  duly  conformed  ^ 

himself  to  the  statutes  then  in  force  concerning  bankrupts,  Pound  under 

the  second 

and  although  the  plaintiff  afterwards,  and  after  the  making  commission: 

of  the  6  Geo.  4,  c.  127,  to  wit,  on  the  1st  April,  1826,  duly  ^l^murw 

obtained  his  certificate  of  conformity  under  the  last-men-  to  be  a  good  ' 

tioned  commission,  nevertheless  the  defendant  says  that  the  J1^"  l^e^ 

estate  of  the  plaintiff  under  the  last-mentioned  commission  *• 127,  had 

has  not  produced  sufficient  to  pay  the  creditors,  under  the  estate  in  such 

last-mentioned  commission,  15s.  in  the  pound,  whereby  and  0886  in  nis, 

assignees  ao- 

by  one  of  the  statutes  in  such  case  provided,  the  debt  in  solutely,  and 

did  not  leave 

him  a  right  of  action  subject  to  their  interference. 
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and  by  the  declaration  demanded  hath  vested  in  die  said  as- 
signees under  the  last-mentioned  commission.  Verification. 
Special  demurrer  and  joinder. 

Knowfes,  in  support  of  the  demurrer,  in  Hilary  term 
last  (a).  The  question  raised  by  this  demurrer  is,  whether 
the  estate  and  effects  of  a  trader  who  has  been  twice  a 
bankrupt,  but  who  has  not  paid  his  creditors  15s.  in  die 
pound,  vest  so  absolutely  in  the  assignees,  that  be  is  pre- 
vented from  suing,  even  though  his  assignees  do  not  interfere. 

I.  There  is  a  difference  between  the  language  of  the 
5  Geo.  2,  c.  30,  s.  9,  and  the  6  Geo.  4,  c.  1 6,  s.  127,  with 
respect  to  second  bankruptcies.    The  former  statute  made 
the  future  effects  of  a  trader,  who  should  be  a  bankrupt  for 
a  second  time,  liable  to  his  creditors  only ;  the  6  Geo.  4 
vests  them  in  his  assignees  (6).    But  it  is  submitted  that  the 
principle  of  the  decisions  on  the  former  statute,  with  respect 
to  an  uncertificated  bankrupt,  apply  to  the  present  case. 
Those  cases  shew  that,  except  as  against  his  assignees,  an 
uncertificated  bankrupt  may  maintain  assumpsit  for  work  and 
labour;  Silk  v.  Osborne  (c),  Chippendale  v.  Tomlinson{d)\ 
or  for  money  lent,  Evans  v.  Brown  (e);  or  bring  trover, 
Webb  v.  Fox(f)\  or  may  indorse  bills  of  exchange,  Dray- 
ton v.  Dale(g).    The  ground  of  these  decisions  is,  that  if 
the  assignees  do  not  choose  to  sue  in  such  cases,  the  debt 
would  be  lost,  unless  the  bankrupt  were  allowed  to  sue, 
and  this  was  expressly  put  forward  by  Holroyd  J.,  as  the 
ground  of  his  decision  in  Drayton  v.  Dale(g).    If  these 
cases  be  law,  they  apply  equally  strongly  to  a  person  twice 
a  bankrupt  as  to  an  uncertificated  bankrupt,  and  the  analogy 
between  the  two  cases  was  strongly  relied  upon  by  Sir  W. 
Follett  in  Robertson  v.  Score  (A). 

(«)  Jan.  19,  before  Lord  Dot-       (d)  1  Cooke's  B.I»  518. 
man  C.  J.,  Littlcdmk,  William  and       (e)  1  Esp.  170. 
Coleridge  Js.  (Jf)  7T.R.  891. 

(b)  See  the  section  in  the  judg-       (g)  2  B.  &  C.  293;  3  D.  &  R. 
ment  of  the  Court.  534. 

(c)  1  Esp.  140.  (A)  3  B,&  Ad.  338. 
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tl*  It  is  not  yet  a  decided  point,  whether  section  127  of  1838. 
6  Geo.  4  is  retrospective.    It  was  certainly  held  to  be  retro* 
spective  in  Ehton  v.  Braddick{a)i  but  a  contrary  decision  v. 
had  been  come  to  by  this  Court  in  Carew  v.  Edward*  (6) ;  RraHW0RTH- 
and  id  Ex  parte  Hawley  (c)  it  was  decided  that  the  section 
is  Hot  retrospective,  where  both  commissions  issued  before 
the  commencement  of  the  act,  which  is  the  present  caBe,  as 
the  act  came  into  operation  on  the  1st  September,  1825. 

III.  But  assuming  section  127  to  be  retrospective,  it 
does  not  appear  on  these  pleadings  that  the  debt  sued  for 
vested  in  the  assignees  at  all.  By  that  section,  the  tools  of 
trade,  fllrniture  and  clothes  of  the  bankrupt,  are  excepted 
from  vesting  in  the  assignees;  therefore,  according  to  a  well- 
known  rule  in  pleading,  the  plea  should  have  negatived  the 
exception.  [Coleridge  J.  If  a  bankrupt  sells  his  tools  or 
furniture,  would  the  money  he  obtained  for  them  come 
within  the  exception?]  Probably  it  would,  according  to 
Lord  Kenyan's  views  in  Evans  v*  Brown  (d)>  Besides,  what 
is  there  to  shew  that  the  plaintiff  is  not  a  trustee  of  the 
debt?  It  lay  upott  the  defendant  to  shew  that  the  debt  was 
of  touch  a  nature  as  to  vest  in  the  assignees.  [Littledale  J. 
If  the  plaintiff  sued  as  a  trustee,  he  should  have  shewn  that 
in  his  replication,  as  in  Winch  v.  Keeley  (*).] 

Sir  W.  W.  Follett,  contri*  The  present  case  hbs  been  First  point, 
virtually  decided  by  many  cases,  on  section  137  of  6  Geo.  4, 
c»  16.  It  is  true  that  in  Robertson  v.  Score  (/)  the  same 
argument  was  used  that  has  been  urged  to-day,  to  shew 
the  analogy  between  an  uncertificated  bankrupt,  and  a  per- 
son twice  bankrupt,  but  it  Was  unsuccessful,  and  it  was 
held  that  the  effect  of  the  clause  was  to  vest  all  future  debts 
of  the  bankrupt  absolutely  in  the  assignees,  when  15s.  in 
the  pound  bad  Hot  been  paid  under  the  commission.  The 

(a)  2  C.  &  M.  435.  (d)  1  Esp.  1T0. 

(b)  4  B.& Ad.  351;  8.C.  1  N.       (e)  1  T.R.  619. 

8c  M.  639.  (f)  3  B.  &  Ad.  338. 

(c)  S  Mont.  &  Ayr.  426. 
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decision  of  the  Court  also  in  JEltfon  v.  Braddkki&\  in  Mx 
parte  Robinson  (b),  and  in  Fowler  v.  Coster  (c),  all  proceeded 
on  the  ground  that  the  127th  section  vested  all  the  effects 
'  of  such  a  bankrupt  in  the  assignees.    But  the  present  case 
does  not  fall  within  the  principle  of  the  cases  cited  on  the 
other  side.   For  in  all  of  them  something  was  shewn  to  lake 
out  of  the  provisions  of  the  Bankrupt  Act  the  debt  in  qoet- 
tion,  which  prim&  facie  vested  in  the  assignees.  Under 
the  5  Geo.  2,  c.  30,  the  bankrupt  had  a  defeasible  estate  in 
such  of  the  property  as  the  assignees  allowed  him  to  eajej, 
and  therefore  he  might  maintain  assumpsit  for  his  work 
and  labour,  or  sue  on  bills  of  exchange,  which  his  assignees 
had  permitted  him  to  bold;  or,  if  he  were  allowed  to  retain 
possession  of  his  house,  he  might  bring  any  action  again* 
wrong-doers.   The  cases  are  collected  in  Eden's  Benk.  I*. 
255,  but  he  adds  to  them  the  cases  of  Nias  v.  Adanuom(d) 
and  Hull  v.  Pickersgill(e),  which  shew  bow  slight  evfH 
under  the  old  act  was  the  uncertificated  bankrupt's  right  to 
any  property.    Under  the  present  act,  the  goods  are  vested 
prim&  facie  in  the  assignees;  and  if  the  bankrupt  relies  upon 
any  thing  to  take  the  case  out  of  the  statute,  be  should  sWw 
it  by  his  plea.   This  distinction  depends  on  the  difference 
in  the  language  of  the  5  Geo.  2,  c.  SO,  and  the  6  Geo.  4.  : 
III.  Ehton  v.  Braddick{a)  has  been  considered  to  have 
settled  the  question  as  to  the  retrospective  effect  of  the  127th 
section.    Ex  parte  Hawley{f),  which  has  been  cited,  has 
an  incorrect  marginal  note,  and  it  does  not  appear  on  what 
ground  Lord  Brougham  C.  decided  the  case. 

Knowles,  in  reply.  No  attempt  has  been  made  to.distf 
tinguish  between  a  bankrupt  not  paying  155.  in  the  pound 
under  the  second  commission,  and  an  uncertificated  baakr 
rupt.    Ehton  v.  Braddick(a)  does  not  govern  this  case,  for 

(a)  2  C.  &  M.  435.  (d)  3  B.  &  Aid.  225. 

(6)  Mont.  &  Mac.  44.  (e)  1  Brod.  &  B.  282. 

(c)  10  B.  &  C.  427;  S.  C.  6        (/)  2  Mont.  &  Ayr.  420. 
Mann.  &  R.  352. 
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there  the  assignees  adopted  the  debt  and  sued,  which  it  is  1838. 
conceded  they  may  in  all  cases.    It  is  said  that  the  plain-  ^^kg* 
tiff  should  have  replied  any  special  matter  on  which  he  v. 
relies;  but  that  is  not  so,  for  in  Drayton  v.  Dale  (a),  where  RfSHW0RTH- 
to  a  plea  of  bankruptcy  the  plaintiff  replied,  that  after  the 
assignment  the  bankrupt  indorsed  the  bill  sued  upon  with 
the  consent  of  the  assignees,  although  this  issue  was  found 
against  the  plaintiff,  the  Court  held  that  he  was  entitled  to 
judgment  on  the  whole  record,  and  therefore  held  that  the 
replication  raised  an  immaterial  issue. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court.  —  This  was  an  action  brought  in 
assumpsit,  upon  counts  for  money  had  and  received,  and  on 
an  account  stated.  The  defendant  pleaded  in  substance 
that  the  plaintiff,  in  the  year  1822,  became  bankrupt,  and 
obtained  his  certificate;  and  again,  that  in  the  year  1825  he 
became  bankrupt,  and  on  1st  April,  1826,  obtained  his  cer- 
tificate, but  that  the  estate  of  the  plaintiff,  under  the  latter 
commission,  was  not  sufficient  to  pay  his  creditors  15*.  in 
the  pound,  and  had  not  paid  them,  or  any  of  them,  that  sum. 
To  this  there  was  a  demurrer,  and  the  question  is,  whether, 
under  the  circumstances  disclosed  in  that  plea,  the  plaintiff 
is  entitled  to  bring  this  action;  and  that  mainly  depends 
(as  was  admitted  in  argument  on  both  sides)  upon  the  proper 
construction  of  the  127th  sectiou  of  6  Geo.  4,  c.  16;  be- 
cause  if  that  statute  applies  to  the  cases  of  bankruptcy 
which  took  place  before  it  passed,  it  was  hardly  contended 
but  that  the  plea  does  amount  to  an  answer  to  the  action; 
and  we  think  that,  after  the  decisions  which  have  taken 
place,  the  question  can  no  longer  be  considered  as  open. 
The  language  of  the  127th  section  of  6  Geo.  4,  c.  16,  is  as 
follows : — "  If  any  persou  who  shall  have  been  so  discharged 
by  such  certificate  as  aforesaid  &c,  shall  be  or  become 
bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such 

(a)  2  B.&  C.  293;  S.C.  3D.&R.  534. 
VOL.  III.  Q  Q 
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certificate  as  aforesaid!  unless  his  estate  shall  pay  1 5i.  in 
the  pound,  his  future  estate  and  effects  (except  &c.)  shall 
he  vested  in  the  assignees  under  the  commission."  And 
upon  this  point,  whether  the  Bankrupt  Act  does  apply  to 
commissions  sued  out,  and  certificates  thereunder  obtained 
before  it  passed,  or,  in  other  words,  whether  the  statute  just 
quoted  be  in  its  effect  retrospective,  the  Court  of  Exche- 
quer, after  deliberation  and  a  careful  comparison  pf  the  lan- 
guage of  the  two  statutes  (5  Geo.  Q,  c.  30,  and  the  present 
act),  have  come  to  a  decision  in  the  affirmative.  That 
being  so,  we  consider  ourselves  bound  by  that  decisioo, 
being  of  opinion  that  it  is  most  inconvenient  to  question 
the  authority  of  cases  deliberately  decided,  except  fpr  the 
strongest  and  clearest  reasons.  In  this  case,  however,  we 
approve  of  the  reasons  given  as  well  as  of  the  decision  itself, 
which  is  indeed  fortified  by  the  cases  of  Fowler  v,  Cotter  (a) 
and  Robertson  v.  Score  (6). 

The  statute  therefore  being  (as  we  think  it  is)  applicable 
to  the  present  case,  what  is  its  effect  ?  The  words  are,  "  hi* 
future  estate  and  effects  shall  be  vested  in  the  assignee*," 
and  his  person  only  be  protected.  The  lapguage  of  the 
former  act,  5  Geo.  2,  c.  30,  s.  9,  is  different;  it  is  there  said 
that  "  the  future  effects  shall  remain  liable  to  his  creditors, 
as  before  the  passing  of  that  act,"  that  is  (according  to  the 
construction  put  by  this  Court  in  Fowler  v.  Coster  (a),) 
liable  to  bis  individual  creditors.  Here,  however,  they  are 
vested  absolutely  in  the  assignees,  and,  by  consequence, 
divested  from  the  bankrupt  under  the  circumstances  dis- 
closed in  the  plea,  which  we  therefore  think  contains  a 
sufficient  answer  to  the  action,  and  that  judgment  must  foe 
for  defendant. 

« 

Judgment  for  the  defencfapt  (c). 

(a)  10  B.  &  C.  427 ;  S.  C.  5  M.  Simons,  248,  where  SkadweU  V.  C 

&  R.  352.  decided  that  section  13?  of  6  Geo. 

(6)  3B.&  Adol.  338.  4,  c.  16,  applied  only  to  bankrupt- 

(c)  See  Guthrie  v.  Boucher,  8  cies  happening  after  the  act 
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The  Queen  v.  The  Justices  of  Derbyshire.  J^^7 

Wednesday, 

SIR  W.  W.  FOLLETT,  on  a  former  day  in  this  term,    June  l3th' 

had  obtained  a  rule  for  a  mandamus  to  the  defendants  to  0f  the  grounds 

enter  continuances  and  hear  an  appeal  against  an  order  of  °^a.PPeal 

against  an  or- 

removal.  der  of  removal 

Notice  of  appeal,  and  a  statement  of  the  grounds  thereof,  Jj^gd  iLfore 

had  been  duly  served  on  the  respondent  parish  before  the  the  Epiphany 

last  Epiphany  sessions  at  Chesterfield,  when,  in  conse-  ^app^aTwas 

quence  of  the  pressure  of  business,  the  case  was  made  a  intended  to  be 

remauet  to  the  Easter  sessions.    Before  these  sessions  consequence 

a  fresh  statement  of  the  grounds  of  appeal  was  served,  ofprcwureof 

business  was 

which  differed  in  some  respects  from  the  former.    When  made  a  rema- 

the  appeal  came  on  for  trial,  and  the  appellants  had  been  "ta^^n^jf. 

called  upon  to  produce  their  statement,  they  produced  both  fering  in  some 

statements;  and  the  Court,  after  discussion,  held  that  they  [he^rmer?"1 

must  elect  and  rely  upon  one  only,  and  on  their  electing  to  was  after- 

ivards  served 

rely  on  the  statement  last  served,  it  was  objected  that  they  and  relied 

had  thereby  waived  the  other,  and  that  the  statement  relied  uPon  at  the 

.  ne*t 8e*- 

on  was  invalid,  because  it  had  not  been  served,  according  sions: — Held, 

to  4  &  5  Will.  4,  c.  76,  s.  8  J,  fourteen  days  before  the  first 

sioos  were 

day  of  the  sessions  at  which  the  appeal  was  intended  to  be  bound  to  hear 
tried,  which  sessions,  in  this  case,  were  the  Epiphany,  and  [|)e  solond  °n 
not  the  Easter  sessions.    The  sessions  decided  in  favour  of  statement, 
the  objection  and  dismissed  the  appeal. 

N.  R.  Clarke,  now  shewed  cause.  If  the  word  intended 
is  to  have  any  meaning  at  all,  the  appellants  were  bound  by 
the  statement  originally  served  before  the  prior  sessions, 
when  they  certainly  intended  to  try.  [Lord  D'enman  C.  J. 
Suppose  they  had  given  in  their  ftatement  so  early  before 
the  sessious,  that  they  had  time  enough  afterwards  to  serve 
a  totally  different  or  an  amended  statement,  could  they  not 
have  done  so?]  Such  a  licence  would  be  most  inconve- 
nient. If  the  respondents  relied  on  a  settlement  by  hiring 
and  service  in  the  appellant  parish,  and  the  first  statement 
of  the  appellants  had  set  up  a  subsequent  settlement  in 
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some  other  parish,  the  appellants  might,  in  tbe  event  of 
the  witness  dying  who  was  to  prove  the  case  against  them, 
serve  another  statement,  containing  a  simple  denial  of  the 
hiring  and  service,  which  would  be  no  longer  capable  of 
proof.  The  examination  of  the  pauper  and  the  statement 
of  the  grounds  of  appeal,  are  like  a  record  at  Nisi  Priiis. 
Where  an  appeal  has  been  made  a  remanet,  it  is  as  irre- 
gular to  substitute  a  new  statement,  as  for  a  defendant  to 
alter  his  pleas,  where  a  cause  has  been  made  a  remanet. 
[Lord  Denman  C.  J.  The  sessions  might  award  costs  to 
the  respondents,  if  they  should  be  misled,  and  thereby  put 
to  expense.]  They  have  no  power  to  award  costs  to  the 
respondents,  unless  ultimately  successful,  and  the  variation 
of  statement  might  be  the  very  cause  of  their  failure. 

Sir  W.  W.  Foltett,  and  Willmore,  contra,  were  not  called 
upon. 

Lord  Denman  C.  J. — I  do  not  think  the  word  intended, 
in  the  act,  should  be  construed  so  as  to  confine  the  appel- 
lants strictly  to  their  original  statement.  It  is  reasonable 
that  they  should  be  heard. 

Littledale  and  Patteson  Js.  concurred. 

Rule  absolute  (a). 
(a)  Williams  J.  was  sitting  in  the  Bail  Court. 


Wednesday, 
June  13th. 


The  Queen  v.  William  Roberts. 


Where  a  quo  jjr  ^  cage  ^  jia(j  j)een  an  jnformation  in  the  nature  of  a 
warranto  in- 

formation  has  qUo  warranto  against  the  defendant,  for  exercising  the  office 

aplnst^rou-  °f  mayor  of  the  borough  of  Carnarvon.    On  a  demurrer 

mcipal  officer  to  tnc  replication  the  same  objection  was  set  up  to  the  de- 
for  a  defect  in  m  ,  .  ~  T„  _  _ 

his  election,  fendant's  election  as  in  the  case  of  Regina  v.  W .  L.  Bo- 
cured  by 

7  Will.  4  and  1  Vict.  c.  78,  s.  2,  application  to  discontinue  should  have  been  made 
immediately  after  the  passing  of  that  act,  in  order  to  entitle  the  relator  to  his  costs. 
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berls  (a).  After  the  decision  in  that  case,  Sir  W.  W.  Follett, 
on  the  part  of  the  relators,  obtained  a  rule  nisi  to  discon- 
tinue the  proceedings,  and  calling  upon  the  defendant  to 
T  pay  the  costs  up  to  that  time,  under  the  7  Will.  4  and  1 
Vici.  c,  78,  s.  20. 

Jervis  now  shewed  cause.  The  objection  to  the  de- 
fendant's election  in  this  case  is,  that  he  was  elected  mayor 
before  the  whole  number  of  aldermen  were  elected,  but 
such  an  election  is  declared  to  be  good  by  the  second  sec- 
tion of  the  new  act.  It  is  not  one  of  the  cases  provided 
for  by  s.  1,  which  enacts  that  certain  defects  in  the  title 
shall  not  be  questioned ;  s.  20,  therefore,  does  not  apply  to 
the  present  case ;  for  although  the  words  of  it  are  general, 
section  1  refers  expressly  to  s.  20,  but  s.  2  does  not,  which 
shews  that  s.  20  was  not  intended  to  apply  to  it.  It 
does  not  even  appear  that  the  defendant  relies  on  the  7 
Will.  4  and  1  Vict.  c.  78,  for  the  validity  of  his  election;  he 
is  prepared  to  argue  the  demurrer,  and  contend  that  his 
election  is  good  under  the  first  municipal  act.  But  if  the 
argument  is  gone  into  the  Court  must  recognize  the  7 
Will.  4  and  1  Vict.  c.  78,  s.  2,  which  declares  that  his 
election  is  good.  In  neither  case  therefore  can  the  defend- 
ant be  called  upon  to  pay  costs.  II.  At  all  events  the  inten- 
tion of  the  legislature  was,  that  application  to  discontinue 
should  have  been  made  immediately  after  the  passing  the 
act.  It  was  not  contemplated  that  the  case  should  be  pro- 
ceeded with  till  it  was  ripe  for  judgment,  and  then  that  the 
relators  should  abandon  their  case,  and  seek  to  make  the  de- 
fendant pay  all  the  costs.  That  being  so,  the  application 
should  come  from  the  relators.  A  defendant  cannot  dis- 
continue. 

Sir  W.  W.  Follett,  contra.  The  present  proceedings  on 
the  part  of  the  relators  are  moulded  on  the  decisions  of  the 
Court  in  Regina  v.  Jones  (6)  and  Regina  v.  W.  L.  Ro- 
berts (a).  As  the  Court  decided  there,  that  the  late  act  is 
not  of  itself  a  discontinuance  of  the  proceedings,  and  that  if 
(a)  Ante,  p.  29  j.  (6)  Not  jet  reported. 
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the  relator  rely  on  a  defect  cured  by  the  act,  he  ought  to 
apply  to  discontinue,  he  has  now  doue  so.  [Palteson 
J.  In  Regina  v.  W.  L.  Roberts  (a),  we  held  that  either 
party  might  apply  to  discontinue ;  the  difficulty  arises  be- 
cause the  legislature  have  chosen  to  say  in  s.  fi,  that  aft 
electiou  like  the  defendant's  shall  be  good,  and  therefore 
there  is  nothing  to  induce  him  to  come  forward  and  apply 
for  a  discontinuance,  which  would  oblige  him  to  pay  costs.] 
The  difficulty  seems  to  suggest  that  the  act  itself  should 
be  deemed  a  discontinuance ;  but  the  Court,  on  the  former 
occasion,  did  not  accede  to  that  view.  [Littledale  J.  It 
is  difficult  to  conceive  how  there  can  be  a  discontinuance 
without  a  rule  for  it.]  The  Court  must  give  effect  to  the 
words  of  the  act,  s.  20,  that  the  proceedings  are  to  be  dis- 
continued upon  payment  by  the  defendant  of  costs  "  up  to 
that  time/'  And  as  it  has  been  decided  that  an  applica- 
tion to  discontinue  is  necessary,  "  that  time"  must  mean 
the  time  of  application. 

Lord  Den  man  C.  J. — I  agree  in  the  argument  that  the 
relator  is  entitled  to  receive  costs  up  to  the  time  of  appli- 
cation, but  I  think  that  application  ought  to  have  been 
made  immediately  upon  the  passing  of  the  act.  Fot  the 
words  of  8.  20  are,  "  that  the  proceedings  shall  be  discon- 
tinued immediately  upon  passing  of  this  act,  upon  payment 
of  the  costs  incurred  up  to  that  time,"  Those  words  roust 
be  taken  altogether.  Parties  are  not  to  wait  till  they  see 
what  the  decision  of  the  Court  may  be,  and,  when  they  find 
it  will  be  against  them,  to  seek  to  cover  themselves  by  a  pro- 
vision not  meant  to  apply  to  the  case.  I  am  sorry  that  the 
act  is  so  ill  drawn  as  to  raise  so  much  inconvenience  when 
vested  interests  are  concerned — but  still  the  words  of  the 
statute  leave  no  alternative.  "  That  time"  must  mean 
immediately  on  the  passing  of  the  act,  and  if  the  act  itself 
operated  as  a  discontinuance,  it  would  be  the  same  thing. 

Littledale  and  Patteson  Js.  concurred. 

Rule  discharged  (&). 
(c)  Ante,  p.  295*  (b)  William  J.  was  sitting  in  the  Bail  Court. 
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Wednesday, 

The  Queen  t?.  The  Recorder  of  Hull.  junt  is/a. 

C.  HILDYARD  had  obtained  a  rule  lo  shew  cause  The  duty  of 

why  a  writ  of  mandamus  should  not  issue,  directed  to  the  hl^ctorfof 

defendant,  commanding  him  to  investigate  the  accounts  of  we,gnts  and 

'  0  measures  &c, 

1  nomas  Oglesby,  inspector  of  weights  and  measures  for  the  under  5  &  6 

town  and  county  of  Kings ton-upon-Hu II,  and  make  an  order  j^by^63' 

for  reasonable  remuneration  to  him  for  the  discharge  of  his  Corporation 

duties  as  such  inspector.    By  the  affidavits  on  which  this  c?76, 

rule  was  obtained,  it  appeared  that  Mr.  Oglesby  was  ar>  devolved  upon 

.      ,  ,  .    rr       r  Tr  „  6      y        .        recorders  of 

pointed  by  the  magistrates  of  Hull,  at  quarter  sessions,  boroughs. 

inspector  of  weights  and  measures,  in  pursuance  of  the 
provisions  of  the  5  &  6  Will.  4,  c.  63,  s.  17(a),  which  was 
passed  Sept.  9,  1835.  The  5  &  6  Will.  4,  c.  76,  having 
received  the  royal  assent  on  the  same  day,  a  question  arose 
in  the  town  and  county  of  Hull,  whether  the  powers,  given 
to  the  magistrates  in  quarter  sessions,  under  section  17, 
were  transferred  to  the  recorder  under  5  &  6  Will.  4,  c.  76, 
s.  105,  or  whether  it  had  not  vested  in  the  magistrates  under 
5  8c  6  Will.  4,  c.  63,  s.  25.  The  recorder,  therefore,  on 
Mr.  Oglesby  making  application  at  the  Easter  quarter  ses- 
sions, 1838,  for  an  order  that  his  salary  should  be  paid, 
declined  to  entertain  the  application,  for  the  purpose  of 
giving  ad  opportunity  of  taking  the  opinion  of  this  Court  as 
to  the  point  of  jurisdiction. 

Sir  J.  Campbell  A.  G.  and  Armstrong,  now  shewed  cause. 
The  question  in  this  case  is,  whether  recorders  of  boroughs 

(a)  Section  17  of  that  act,  which  subsequent  general  or  quarter  ses- 

w as  passed  Sept.  9,  1835,  enacted,  sious,    should    (amongst  other 

that  in  England,  at  the  general  quar-  things)  appoint  a  sufficient  num- 

ter  sessions  of  the  peace  next  after  ber  of  inspectors  of  weights  and 

the  passing  of  that  act,  the  jus-  measures  &c,  and  should  allot  to 

tices  of  the  peace  of  every  county,  each  inspector  a  separate  district, 

riding,  or  division,  or  county  of  a  and  should  direct  what  reasonable 

city,  ur  county  of  a  town,  in  gene-  remuneration  should  be  paid  to 

ral  quarter   sessions   assembled,  such  inspectors,  &c. 
and  so  from  time  to  time  at  any 
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are  in  future  to  appoint  inspectors  of  weights  and  measures, 

and  perform  the  other  duties  which  the  5  &  6  Will,  4,  a  63, 
s.  17,  threw  upon  the  justices  in  quarter  sessions.  It  is 
contended  that,  as  by  the  Municipal  Corporation  Act, 
8.  105,  the  recorder  is  to  have  cognizance  of  all  crimes, 
offences,  and  matters  whatsoever,  cognizable  by  any  court 
of  quarter  sessions  of  the  peace  for  counties,  this,  being  a 
matter  cognizable  by  the  quarter  sessions,  is  a  duty  thrown 
upon  the  recorder.  But  it  is  contended  that  the  intention 
of  the  legislature,  in  the  Municipal  Corporation  Act,  was 
to  separate  the  functions  theretofore  discharged  by  the 
quarter  sessions,  giving  all  the  criminal  jurisdiction  to  the 
recorder  alone,  and  the  superintendauce  of  all  other  local 
matters  to  the  magistrates  of  the  place.  This  being  the 
clear  intention  of  the  legislature,  "  all  matters  whatsoever" 
referred  to  the  recorder  must  be  construed  to  mean  matters 
ejusdem  generis  to  the  crimes  and  offences  previously  enu- 
merated. [Littledale  J.  Would  not  those  words  include 
every  thing,  but  for  the  proviso  following,  which  excepts 
certain  matters  f]  That  which  is  called  a  proviso  in  an  act 
of  parliament,  is  not  to  be  weighed  with  logical  accuracy. 
It  is  not  like  an  exception  in  a  lease,  but  is  a  term  loosely 
used,  often  quite  unconnected  with  the  previous  subject* 
matter,  lu  this  case  it  serves  to  shew  the  intention  of  the 
legislature,  not  to  throw  on  the  recorder  any  thing  but  the 
duties  of  a  criminal  judge.  But,  even  if  the  Court  should 
hold  that  this  is  not  the  proper  construction,  the  quarter 
sessions  of  the  magistrates  being  abolished,  the  duties  of 
appointing  inspectors  &c.  fell  upon  the  magistrates  out  of 
sessions,  under  s.  25  of  5  &  6  Will.  4,  c.  63. 

Cresswell  (with  whom  was  R.  C.  Hildyard,)  contra,  was 
stopped  by  the  Court. 

Lord  Den  man  C.J. — This  is  one  of  the  numerous  cases 
in  which  we  have  to  lament  the  loose  language  in  which  these 
acts  of  parliament  are  drawn.    There  is  every  reason  to  sup- 
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pose  that  it  never  was  intended  to  throw  the  duties  of  appoint-  1838. 
ing  local  inspectors  on  the  recorders  of  boroughs ;  but,  on  «pJ^Q^N 
looking  at  the  language  of  the  acts,  it  is  impossible  to  hold  v. 
that  they  have  not  done  so.   The  17th  section  of  5  8c  6  ^hull.0' 
Will.  4,  c.  63,  and  section  105  of  5  &  6  Will.  4,  c.  76, 
must  be  read  as  if  they  were  in  one  act.    The  case  would 
then  stand  thus  :  that  by  the  17th  section  the  magistrates  of 
the  town  and  county  of  Hull  would  be  directed  to  appoint 
inspectors  at  their  quarter  sessions ;  and  then  the  105th 
section  authorizes  the  recorder  to  discharge  all  such  duties 
as  were  cognizable  by  magistrates  at  quarter  sessions,  with 
a  certain  proviso,  which  excepts  certain  matters,  but  not 
the  duties  in  question. 

Little  dale  J.  concurred. 


Patteson  J. — It  would  be  impossible,  on  section  17  of 
5  &  6  Will.  4,  c.  63,  that  doubt  could  be  entertained  at  any 
time  how  the  powers,  with  regard  to  inspectors,  were  to  be 
exercised,  for  the  clause  expressly  enacts  they  must  be 
exercised  by  the  magistrates  in  sessions.  Then  it  appears, 
that  by  the  Municipal  Act  (s.  107),  the  magistrates  of  a  place 
like  Hull  never  can  meet  in  sessions,  and  the  magistrates 
thenceforth  to  be  appointed,  if  not  of  an  inferior,  are  alto- 
gether of  a  different  nature,  and  it  is  impossible  to  say  that 
they  are  the  persons  contemplated  by  the  former  act  (s.  25). 
The  question  then  arises,  whether  there  are  any  persons 
who  can  discharge  these  duties.  The  words  of  section  105 
are  certainly  large  enough  to  throw  those  duties  upon  the 
recorder,  however  inconvenient  it  may  be,  and  however  con- 
trary to  the  intention  of  the  legislature.  One  would  have 
imagined  that  a  matter  of  this  nature  would  have  been 
referred  to  the  town  council,  in  like  manner  with  the  borough 
rate,  but  it  is  not.  Section  25  of  5  &  6  Will.  4,  c.  63, 
refers,  I  think,  only  to  places  like  Berwick-upon-Tweed, 
having  persons  specially  authorized  in  it  at  the  time  to 
appoint  inspectors.   A  word  appears  omitted  in  the  clause, 
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1838.       but  the  meaning  is  obvious.    The  conclusion  we  are  com- 

^^X***  pelled  to  come  to  may  be  unfortunate,  but  we  cannot  get 
The  Queen  *  '  8 

v.         over  the  express  words  of  the  statute. 

Recorder  of 
Hull. 

Rule  absolute  (<*)* 

(a)  Williams  J.  was  sitting  in  the  Bail  Court, 


Doe  on  the  several  demises  of  Rowlandson,  Assignee  of 
Margaret  Williams,  an  Insolvent  Debtor,  Margaret 
Williams,  and  Jeremiah  Williams,  v.  Wainwright 

1.  In  an     EJECTMENT  for  premises  in  Dale  Street,  Liverpool, 
ejectment  r  .  .  . 
with  twode-    At  the  trial  at  Liverpool,  at  the  Lancashire  Spring  assizes, 

Ttrtstee1^  183G'  before  Coleridge  J. (a),  the  lessors  of  thfe  plaintiff 

fee,  and  the     claimed  under  the  following  title : — 
other  b  a 

cestui  gle  trust  9tn  Juty>  1B07-  By  a  deed  of  feoffment  made  between 
for  life,  the     James  Rogers,  1st  part,  James  Oldham,  2nd  part,  Michael 

question  was,  to  r  r 

as  to  parcel  or  Williams,  3rd  part,  and  Jeremiah  Williams,  4th  part,  Rogets 
evidence31  wu  Sranted  linto  ^chwel  and  Jeremiah  Williams,  their  heirs 
offered  on  the  and  assigns,  a  piece  of  land,  with  the  messuages  and  build- 
cesUtTque  ^  nlS8  tnereon  erected  (which  included  the  premises  in  dis- 
trust,  hut  the  pute),  habendum  to  Michael  and  Jeremiah  Williams,  and 
dered  in  evi-    the  heirs  and  assigns  of  Michael,  to  the  use  of  the  said 

dence  a  deed   Michael  Williams  and  Jeremiah  Williams,  and  the  heirs  and 

by  the  cestui  t 

que  trust  (who  assigns  of  the  said  Michael,  in  trust,  as  to  the  estate  of  the 

JoiSonjas  8aid  for  the  said  Michael  Williams,  his  heirs  and 

an  admission  assigTl9. 
by  a  party  sub- 

teres'ted  hi  "he     ^  **ee  a  reP°rt  °^        case  oa  otner  P°mtsJ  1  N.  &  P.  8 ;  &  C 
suit :— Held,    5  A.  &  E.  520. 
that  as  the 

deed  was  not  clearly  and  unambiguously  against  the  interest  of  cestui  que  trust,  and  as 
it  appeared  by  it  that  she  obtained  an  advantage  under  the  deed,  there  was  a  balance 
of  interests,  and  her  declaration  was  inadmissible. 

2.  Quare,  whether  the  admission  of  a  cestui  que  trust,  whose  interest  is  not  commen- 
surate with  his  trustees,  is  evidence  against  the  trustee  in  an  action  brought  by  him 
respecting  the  trust  property. 
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Michael  Williams  remained  in  possession  of  the  premises 
till  his  death  in  1821,  and  by  his  will  he  devised  his  pro- 
perty to  his  wife,  Margaret  Williams  (one  of  the  lessors  of 
the  plaintiff),  with  remainders  over.  Margaret  Williams 
remained  in  possession  till  1827,  when  she  was  turned 
out  by  a  Mr.  Etches,  who  had  a  transfer  of  a  mortgage, 
granted  by  Michael  Williams,  in  1808,  but  which,  it  was 
contended  for  the  plaintiff,  did  not  comprise  the  premises 
in  dispute. 

By  a  memorandum  indorsed  on  the  deed  of  feoffmerit  it 
appeared,  that  in  September,  1808,  Michael  Williams  Con- 
veyed part  of  the  premises  contained  in  the  deed  of  feoff- 
ment to  one  Lewis. 

The  defendant  claimed  under  an  indenture  of  mortgage 
of  the  15th  October,  1808,  between  Michael  Williams, 
of  1st  part,  Jeremiah  Williams,  of  2nd  part,  and  Thomds 
llolderi  and  Thomas  Gordon,  trustees  of  a  tradesman's  so- 
ciety, of  the  third  part,  by  which  Michael  Williams  mort- 
gaged to  the  said  Holden  and  Gordon,  their  heirs  and  as- 
signs, for  150/.,  all  that  piece  of  land,  (setting  out  the  par- 
cels,) and  described  to  be  then  in  the  possession  bf  Michael 
Williafhs,  upon  trust  that  Holden  and  Gordon  would  permit 
Michael  Williams,  his  heirs  and  assigns,  to  occupy;  and  in 
default  of  payment  of  the  principal  money  on  the  15th 
April  then  ne&t,  on  further  trust  to  sell,  and  after  paying 
themselves  the  principal  monies,  to  pay  the  residue  to  Mi- 
chael Williams,  his  heirs  and  assigns. 

The  defendant  then  traced  his  title  down  from  Holden  and 
Gordon. 

The  defendant  also  tendered  in  evidence  indentures  of 
lease  and  release  of  26  &  27  October,  1824,  between  Mar- 
garet Williams,  1  st  part,  Thomas  Holden,  surviving  trustee, 
of  the  2nd  part,  and  George  Etches,  of  the  3rd  part,  which, 
after  reciting  the  deed  of  feoffment  of  9th  July,  1807,  and 
the  mortgage  of  15th  October,  1808,  and  that  Michael 
Williams,  by  his  will  of  27th  September,  1821,  had  be- 
queathed all  his  real  and  personal  estate  to  his  wife,  for  her 
life,  and  after  her  death  to  his  children,  share  and  share 
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1838.      alike ;  and  that  the  holders  of  the  mortgage  of  October, 
1308,  bad  applied  to  her  for  payment  of  150/.  and  interest, 
Vt        and  that  George  Etches  had  agreed  to  advance  the  sane; 

Waihwrioht.  and  reciting  also  tbat  Michael  Williams  had  borrowed  lOOi. 

of  Etches,  and  that  Etches  had  applied  to  Margaret  Wil- 
liams for  repayment,  which  she  was  unable  to  make,  and 
that  he  had  commenced  legal  proceedings  against  ber;  aad 
that,  in  order  to  put  an  end  to  the  proceedings,  she  had 
agreed  to  assign  over  the  messuages  and  premises  therein 
mentioned  as  a  further  security;  and  that  Etches  had  agreed 
to  advance  her  a  further  sum  of  50/.  in  consideration  of  the 
premises ;  Margaret  Williams  conveyed  to  George  Etches, 
his  heirs  and  assigns,  all  that  piece  of  land  with  the  mes- 
suage and  buildings  now  in  the  occupation  of  Margaret 
Williams,  (setting  out  the  parcels  nearly  in  the  same  terms 
as  in  the  mortgage  deed  of  October,  1808.)  The  counsel 
for  the  plaintiff  contended,  that  as  Margaret  Williams  bad 
only  an  equitable  estate  at  the  time  of  this  conveyance,  it 
was  not  admissible  in  evidence  to  shew  a  legal  estate  in 
the  defendant.  The  learned  judge  ruled,  that  as  Margaret 
Williams  was  one  of  the  lessors  of  the  plaintiff  the  evidence 
was  admissible,  unless  the  demise  by  her  was  abandoned, 
The  counsel  for  the  plaintiff  elected  to  do  so.  The  defend- 
ant contended  that  the  evidence  was  still  admissible,  as  a 
declaration  by  a  cestui  que  trust,  who  was  beneficially  in- 
terested in  the  result  of  the  suit.  The  learned  judge,  how- 
ever, refused  to  admit  it,  and  the  verdict  passed  for  the 
plaintiff  on  the  demise  of  Jeremiah  Williams. 

Nevile  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
improper  rejection  of  evidence  (a), 

Cresswell and  Cowling  shewed  cause  in  Easter  term  last (6)* 
The  question  at  the  trial  was,  whether  the  property  in  dis- 
pute passed  under  the  mortgage  by  Jeremiah  or  Michael 
Williams,  in  1808*  or  not ;  the  jury  found  that  it  did  not. 
It  is  now  contended,  that  a  deed  by  Mrs.  Williams  was 
admissible  in  evidence  as  a  declaration  of  a  cestui  que  trust; 

(«)  See  1  N.  &  P.  8.  man  C.  J.,  LUtledale,  Patteso* 

(b)  May  5,  before  Lord  Den-    and  Coleridge,  Js. 
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but  there  is  no  authority  to  warrant  such  a  proposition,  1838. 

more  especially  when  the  cestui  que  trust  has  only  a  partial  v^r^J< 

interest  in  the  estate.    It  is  quite  clear  that  a  cestui  que  trust  Vm 

cannot  by  any  act  alien  the  property  vested  in  the  trustee;  Wainwrioht. 

how  hard  then  it  would  be  on  those  in  remainder,  if  his  iJ^J^j111 : 

declarations  were  allowed  to  have  that  effect?    [Lord  tionsofaces- 

Denman  C.  J.  Suppose  the  trustee  takes  the  estate  in  tui  W  I™* 

.  not  admissible 

trust  for  the  cestui  que  trust  in  fee,  would  not  the  declara-  in  evidence 

tions  of  the  latter  be  admissible  ?]    It  is  submitted,  even  fgai°8t  the 

J  '  trustee. 

then,  that  they  would  not.  But,  in  the  present  case,  the 
cestui  que  trust  has  only  a  life  estate,  and  her  rights  are  not 
at  all  co-extensive  with  those  of  her  trustee.  If  her  decla- 
rations are  admissible  now,  they  would  be  admissible  in  an 
action  after  her  death  ;  in  an  action  brought  for  the  benefit 
of  those  in  remainder,  and  would  bind  them.  A  cestui  que 
trust  could  not  be  witness  in  an  action  of  ejectment  for 
a  defendant,  against  her  trustee ;  then  how  can  it  be  per- 
mitted that  her  declarations  shall  be  received  to  prove  that 
indirectly,  which  the  law  does  not  allow  to  be  done  directly? 
As  soon  as  it  was  determined  at  the  trial,  not  to  proceed  on 
the  demise  of  Mrs.  Williams,  her  declarations  were  no  more 
admissible  than  those  of  any  other  stranger  to  the  record. 

E.  Perry,  contrsL  It  is  submitted,  1st,  that  the  decla- 
rations of  a  cestui  que  trust  were  admissible  in  evidence  against 
the  trustee  in  an  action  brought  on  her  behalf ;  2d,  that  the 
deed,  as  an  act  done  by  a  person  in  possession,  was  admissible 
on  a  question  of  parcel  or  no  parcel.  I.  The  other  side  are  First  point, 
driven  to  contend,  that  the  declarations  of  a  cestui  que  trust 
would  never  be  admissible,  even  though  his  interest  is  co- 
extensive with  his  trustees ;  but  it  is  laid  down  distinctly  in 
the  books,  that  the  admissions  of  parties  beneficially  inter- 
ested in  the  suit,  are  admissible  against  the  nominal  plaintiff. 
Thus  Mr.  Starkie  says,  2  Ev.23,  "  the  admissions  of  the  party 
really  interested,  although  he  be  no  party  to  the  suit,  are 
evidence  against  him ;  for  the  law,  with  a  view  to  evidence, 
regards  the  real  parties,"  and  he  collects  the  authorities  for 
the  proposition*   So,  in  Gilbert's  Law  of  Evidence,  121, 
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(4th  ed.)  it  is  laid  down,  that  the  law  of  England  takes  notice 
of  the  equitable  interest  of  a  cestui  que  trust,  so  as  to  exclude 
him,  as  well  as  the  trustee,  from  giving  evidence  in  his  own 
favour.  It  is  said  that  Mrs.  Williams  could  not  be  called 
as  a  witness  for  the  defendant,  and  therefore  that  her  decla- 
rations ought  not  to  be  received ;  but  this  is  the  very  ground 
on  which  the  declarations  of  a  party  to  the  suit  are  admis- 
sible. In  Fenn  v.  Granger(a)9  Lord  EUenborough  ruled,  thai 
the  lessor  of  the  plaintiff  could  not  be  called  as  a  witness 
for  the  defendant,  although  no  evidence  was  offered  on  his 
deniise ;  and  therefore  it  is  submitted  to  follow,  as  a  con- 
sequence, that  his  admissions  would  be  evidence,  and  the  best 
evidence.  It  is  also  said,  that  it  would  be  very  hard  if  die 
declarations  of  a  cestui  que  trust  for  life  should  bind  those 
in  remainder,  when  it  is  quite  clear  that  her  acts  could  not 
have  that  effect ;  but  it  is  a  fallacy  to  say  that  \%  is  the  de- 
clarations of  a  cestui  que  trust  thaj;  bind ;  the  question  is, 
what  passed  by  the  mortgage  of  18Q8,  and  to  ascertain  that 
fact  the  admissions  of  a  party,  who  would  otherwise  have 
the  estate  fpr  life,  tha.t  it  all  passed,  are  the  very  best  evidence 
that  can  be  given,  as  being  evidently  against  her  own  interest 
If  then  it  be  admitted  law,  that  the  declarations  of  $  part; 
beneficially  interested  in  the  suit  are  admissible  in  evidence, 
all  that  remains  to  be  shewn  is,  that  Mrs.  Williams  was  in- 
terested in  the  spit;  but  that  appears  clearly  from  looking 
at  the  title  ;  for  if  the  lessor  of  the  plaintiff  retains  the  vejy. 
diet,  she  takes  an  estate  for  life  under  her  husband's  will. 
[Coleridge  J.  Is  there  any  case  to  shew  that  we  can  recejve 
the  declarations  of  a  cestui  que  trust  to  defeat  the  interests 
of  those  in  remainder?]  It  is  submitted,  there  cau  be 
no  difference  in  principle  as  to  the  admissibility  of  the  de- 
claration by  a  party,  whether  she  has  an  estate  for  life  or 
an  estate  in  fee  (b).  The  principle  on  which  her  declarations 

(a)  4  Camp.  177.  and  therefore  could  not  be  com- 

(6)  In  Rex  v.  Woburn,  10  East,  pel  led  to  give  evidence  for  the  ad- 

395,  the  Court  held,  that  a  rated  verse  parish;  and  Le  Blanc  J.  ob- 

inhabitant  of  a  parish  is  to  be  con-  served,  that  if  the  witness  were,  re- 

sidered  as  a  party  to  an  appeal  jected  on  the  ground  of  his  being 

between  his  parish  and  another,  a  party  to  the  suit,  his  declare- 
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are  admissible  is,  that  she  is  the  party  beneficially  interested  1838. 
in  the  suit.  If  other  parties  are  interested,  their  declarations 
njight  be  receivable  also.  M  to  her  declarations  binding 
those  in  remainder,  if  the  action  were  brought  after  her  death,  Wainwrioht. 
her  declarations  would  not  be  admissible,  as  not  being  made 
by  the  party  beneficially  interested  in  the  suit.  [Coleridge  J. 
In  Davies  v.  Ridge  (a),  Lord  Eldon  C.  J.,  held,  that  in  an 
pcrion  against  two  trustees,  the  admission  by  one  is  not  evi- 
dence against  the  other.]  That  is  because  there  is  no  com- 
munity in  interest  between  trustees. 

{I.  The  deed  was  admissible  as  an  act  done  by  Mrs.  Wil- 
liams. The  question  was,  what  parcel  passed  by  the  mort- 
gage deed  of  1808.  That  deed  described  the  premises  as  now 
in  the  possession  of  Micliael  Williams,  and  as  his  possession 
W^s  afterwards  continued  in  Margaret  William*,  it  became 
material  to  consider  what  her  possession  consisted  of,  and 
^ny  act  of  tier's  treating  the  premises  in  dispute  as  parcels  of 
her  occupation,  is  admissible  evidence  (6).  As  to  tfye  value 
of  the  evidence,  it  clearly  might  have  had  some  effect  on  the 
jury,  and  therefore  the  Court  will  not  weigh  it  in  too  nice 
scales;  Crease  v.  Barrett (c). 

Cur.  adv.  vult. 


LfOrd  Dsn  man  C.J.  now  delivered  the  judgment  of  the 
Pourt : — The  questiou  in  this  case  arose  on  the  following 
State  pf  facts :  The  lessor  of  the  plaintiff,  Jeremifth  Wil- 


tiop  of  any  facts  touching  the 
matter  jn  issue  would  necessarily 
have  been  evidence  against  him. 
In  the  subsequent  case  of  Res  v. 
Hftrdwicke,  \\  East,  578,  it  was 
s^rpngly  congested  tjiat,  although 
a  rated  inhabitant  might  be  con- 
sidered as  a  party,  as  the  interest 
of  each  inhabitant  was  several, 
bis  declarations  could  not  be  evi- 
dence to  charge  the  others ;  but 
the  Court  held,  that  it  followed  as 
a  corollary  from  Rex  v.  Wobum, 
thai  if  a  party  is  not  liable  to  be 


called  upon  to  give  evidence  uppn 
oatl),  as  being  a  party  to  the  suit, 
his  declarations  must  be  evidence 
for  the  opposite  party.  See  also 
White  v.  Stanley,  14  East,  833; 
and  1  Stark.  Ev.  143  n.  (n). 

(a)  3  Esp.  121. 

(b)  See  Roll  v.  Fellow,  Vin.  Abr. 
Evidence,  118,  where,  on  a  question 
of  parcel  or  no  parcel,  Lord  Ifard- 
wicke  C.  J.  admitted  the  deed  and 
declaration  of  a  person  who  had  held 
under  both  plaintiff  and  defendant. 

(c)  1  C.  M.  &  B.  919, 
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1838.       Hams,  claimed  under  conveyance  of  9th  July  1807,  by  which 

v^v^,/     Rogers  and  Oldham,  of  the  1st  and  2nd  parts,  bargained 

DoE       and  sold  &c,  to  Michael  Williams  and  himself,  of  the  3rd 
v.  9  m  9 

Wain  Wright,  and  4th  parts  in  fee,  habendum  to  them  and  the  heirs  and 
assigns  of  Michael,  to  the  use  of  Michael  and  himself, 
and  the  heirs  and  assigns  of  Michael  for  ever,  in  trust,  ne- 
vertheless, as  to  the  estate  of  Jeremiah,  for  Michael,  bis 
heirs  and  assigns  for  ever.  In  October,  1 808,  Michael,  of 
the  first,  and  Jeremiah,  of  the  second,  mortgaged  to  Holden 
and  Gordon  of  the  third  part,  certain  premises,  parcel  of  those 
above  conveyed,  and  the  question  in  the  cause  ultimately  was, 
whether  the  premises  sought  to  be  recovered  passed  by 
this  latter  deed ;  the  defendant  claiming  under  it.  Michael, 
the  mortgagor,  died  in  1821,  having  first  duly  executed  a 
will  and  devised  all  his  real  and  personal  estate  to  his  wife, 
Margaret,  for  life.  He  had  continued  in  possession  of  the 
whole  property  down  to  his  death,  and  she  in  like  manner 
had  occupied  the  whole,  and  continued  so  to  do  down  to 
and  at  the  time  of  her  executing  the  deed  next  to  be  men- 
tioned, the  propriety  of  rejecting  which,  as  evidence  for 
the  defendant,  is  the  matter  now  to  be  determined.  It  was 
a  deed  between  Margaret,  of  the  first  part,  Holden,  Pye 
and  Lepp  (who  represented  Holden  and  Gordon,  the  mort- 
gagees), of  the  second,  and  one  George  Etches  of  the  third. 
It  recited  the  prior  deeds  of  1807  and  1808,  and  the  will 
and  death  of  Michael,  and  was  a  conveyance  in  fee  of  the 
mortgaged  premises,  in  consideration  of  the  payment  of  the 
mortgage  money  by  Etches,  to  Holden,  Pye  and  Lepp,  and 
of  the  forbearance  by  him  of  a  prior  loan  of  100/.  to  Marga- 
ret, and  the  further  advance  to  her  of  50/.  The  conveying 
parties  were  Holden,  Pye  and  Lepp,  and  Margaret,  who 
professed  to  convey  in  fee.  This  deed  was  tendered  in 
evidence,  because  it  was  said  that  from  its  language  it 
would  appear  that  the  premises  in  dispute  were  contained 
in  the  mortgage  of  1 808,  and  it  was  contended  to  be  ad- 
missible for  that  purpose,  being  a  declaration  by  Margaret 
against  her  interest ;  for  being  devisee  for  life  of  all  the 
real  estate  of  her  deceased  husband,  an  admission  that  a 


TRINITY  TERM,  I  VICT. 

certain  portion  had  been  mortgaged  by  him,  went  to  reduce 
the  amount  of  that,  to  the  beneficial  occupation  of  which 
she  was  prim&  facie  entitled.  Against  the  reception  of  the 
evidence  it  was  argued,  that  the  declarations  of  the  cestui 
que  trust  for  life  could  only  be  evidence  to  affect  her  own 
interest,  and  therefore  were  receivable  against  the  trustee 
in  those  cases  only  in  which  the  interests  were  commensu- 
rate, and  the  trustee  really  suing  ouly  for  the  benefit  of  such 
cestui  que  trust,  which  state  of  things  made  the  latter  sub- 
stantially the  party  in  the  cause  ;  Hamon  v.  Parker  (a)  is  a 
case  of  this  sort.  But  that  in  the  present  case  the  trustee 
was  suing  for  all  parties  concerned ;  and  this  evidence,  if 
received,  would  be  binding  on  the  remainder  in  fee,  which 
would  be  in  effect  to  allow  the  cestui  que  trust  for  life, 
to  affect  by  her  declarations  the  estate,  which  certainly 
she  could  not  prejudice  by  her  acts ;  a  strange  inconsist- 
ency, that  as  an  act  of  conveying,  Margaret  should  pass 
nothing  beyond  her  own  interest  for  life,  but  that  the  same 
instrument,  considered  as  a  declaration  by  her,  should  ope- 
rate prejudicially  on  the  remainder  in  fee. 

It  is  not  necessary  for  us  to  decide  upon  the  entire  sound- 
ness of  this  argument  in  all  its  parts.  Considering  the  vast 
importance  of  the  system  of  trusts,  and  how  essential  a 
part  of  that  system  it  is  to  protect  the  estates  of  cestui  que 
trusts  from  the  consequences  even  of  their  own  acts,  by 
the  intervention  of  trustees;  the  question  which  this  argu- 
ment raises  is  one  of  very  serious  consideration,  and  not  a 
little  difficulty;  upon  which  at  present  we  express  no 
opinion.  But,  upon  the  statement  of  the  facts  in  this  par- 
ticular case,  we  cannot  see  that  this  was  a  declaration 
clearly  and  unambiguously  against  the  interest  of  her  who 
made  it ;  by  saying  that  certain  premises  had  passed  under  a 
previous  mortgage,  she  undoubtedly  divested  herself  of  the 
beneficial  occupation  of  them,  until  the  mortgage  was  paid 
off ;  but  at  the  same  time,  and  by  the  same  declaration,  she 
procures  to  herself  the  forbearance  of  a  loan  of  100/.  and 
(«)  1  Wils.  S57. 
VOL.  III.  R  R 
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1838.       the  advance  of  50/.  more;  it  is,  therefore,  a  balance  of 
s^^^     interests.    The  latter  may  have  been  more  than  an  equiva- 
D°c       lent  advantage  to  what  was  lost  by  the  former;  but  whe- 
Waixwmoht.  ther  it  were  or  not,  we  cannot  inquire.     If  there  were  an 
interest  both  ways,  she  stood  legally  indifferent,  and  the 
ground  on  which  the  evidence  was  tendered  fails.    We  are 
of  opinion,  therefore,  on  this  ground,  that  the  deed  was 
rightly  rejected,  and  the  rule  must  be  discharged. 

Rule  discharged. 


Wednesday,  Willtams  v.  Wilcox  and  another. 

June  13/A. 

l.  The  right  TRESPASS  for  breaking  down  and  prostrating  a  certain 
to  navigatc'n    we'r  appurtenant  to  a  certain  fishery  of  the  plaintiff,  in  the 

public  nvcr  is  county  of  Salop,  and  for  taking  away  and  converting  the 
paramount  to  *  °  ° 

any  right  of    materials  thereof,  &c. 

c^TwhS*  P,ea8:  U  Notgui,tv-  2-  That  the  said  welr  &c-  had 
never  had  the  been  wrongfully  erected,  and  placed  and  set  up  in  and  across 

n°weir  lo^ai  to  a  Part  °^  a  certa^n  navigable  river  called  the  river  Severn, 

obstruct  the    and  that  the  said  part  of  the  said  river  called  the  Severn,  in 

gation  "and     which  &c.  was  a  part  of  the  said  river,  situate  between  a 

if  a  weir,  certain  place,  to  wit,  Worcester,  in  the  county  of  Worces- 
which  was  le-  r  # 

gaily  granted    ter,  and  Shrewsbury,  in  the  county  of  Salop,  and  that  the 

caused  oU***'  8a'd  "ver  uow  ls' Bfi^  at  sa^  severa'  ^me8  when  &c.  was  a 
si  ruction  nt  public  aud  common  navigable  river  for  all  the  liege  subjects 
quenMime.it  &c,» t0  naviga*e  and  pass  with  barges  on  the  said  river  be- 
beenmeanui-  tween  Worcester  and  Shrewsbury,  and  that  all  &c.  before 

*.  Weirs  and  at  &c.,  of  right  ought  to  have  navigated  and  passed, 
erected  iii 

f>ublic  rivers  before  the  time  of  Ed.  1,  although  an  obstruction  to  navigation,  are  lega- 
ized  by  subsequent  acts  of  the  legislature. 

3.  In  trespass  for  destroying  a  weir  in  the  plaintiff's  frhery, — plea  of  justification 
that  the  weir  was  across  part  of  a  public  navigable  river,  and  obstructing  the  navigation 
of  the  same;  a  replication  confessing  that  the  locus  in  quo  was  part  of  a  navigable 
stream,  but  alleging  that  it  was  a  part  of  the  river  wholly  distinct  from  the  channel 
which  the  public  had  navigated,  and  that  the  said  part  was  not  a  public  navigable  river, 
was  held  good  after  verdict,  and  that  it  was  a  sufficient  answer  in  substance  to  the 
plea. 
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and  still  of  right  ought  to  navigate  and  pass  with  barges  in 
and  along  the  said  river  from  Worcester  aforesaid  to  Shrews- 
bury aforesaid,  at  all  times  of  the  year,  at  their  free  will  and 
pleasure.  And  the  defendants  further  say,  that  they  the 
defendants  being  liege  subjects  &c.  at  the  said  times  when 
&c,  had  occasion  to  use  the  said  river,  and  to  navigate  and 
pass  in  and  along  &c.  with  a  certain  barge  of  the  defend- 
ants in  going  and  passing  from  Worcester  aforesaid  to 
Shrewsbury  aforesaid,  and  had  passed  with  the  said  barge 
in  and  along  &c,  from  Worcester  aforesaid  to  the  said  place 
in  which  &c,  and  because  the  said  weir  Sic,  had,  before  the 
said  several  times  when  &c,  been  wrongfully  erected  Sec. 
in  and  across  the  said  part  of  the  said  river  in  which  &c, 
aud  obstructed  the  same,  and  because  a  certain  other  part 
of  the  said  river  near  and  adjoining  to  the  said  part  of  the 
said  river  in  which  &c,  was  at  the  said  times  when  8cc. 
choked  and  stopped  up,  so  that  without  breaking  down, 
prostrating,  and  destroying  the  said  weir  &c,  the  said  defend- 
ants  could  not  theu  navigate  or  pass  with  their  barge  through, 
over,  and  along  &c,  from  8cc,  to  &c,  as  they  ought  to 
have  done,  and  because  the  defendants  could  not  then  remove 
the  obstruction  in  or  upon  the  said  other  part  of  the  said 
river  which  was  so  choked  and  stopped  up  as  aforesaid,  or 
pass  over  or  navigate  tta  said  part  of  the  said  river  in  which 
&c,  the  defendants,  at  me  several  times  when  &c,  in  order 
to  remove  the  said  obstruction  &c,  and  to  enable  them- 
selves to  pass  with  and  navigate  their  said  barge  in  and 
upon  the  said  part  of  the  said  river  in  which  &c,  broke 
down  8cc,  and  took  and  carried  away  the  materials  thereof 
to  a  small  and  convenient  distance,  and  there  left  the  same 
for  the  use  of  the  plaintiff,  doing  no  unnecessary  damage 
8cc. ;  which  are  the  same  &c. 

Replication  to  the  2d  plea :  That  true  it  is  that  the  river 
Severn  was  and  is  a  public  navigable  river,  and  that  the  said 
weir  8cc.  before  the  said  times  when  &c.  had  been  erected, 
and  placed,  and  set  up,  in  and  across  a  part  of  the  said  river; 
but  the  plaintiff  says,  that  the  said  part  of  the  said  river  in 

R  r2 
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1838       anc*  across  which  the  8*id  we>r  &c*  had  been  so  erected  &c», 
v^vW     was  a  part  of  the  said  river  other  than  and  wholly  distinct 
Williams    from  tj,e  channel  of  the  same  in  which  the  liege  subjects 
Wilcox     &c.,  had  navigated  and  passed  &c,  and  lying  between  the 
and  another,         channel  of  the  said  river  and  the  north-eastern  bank 
thereof,  and  that  the  said. part  of  the  said  river,  in  and  across 
which  the  said  weir  &c.  had  been  so  erected  8tc,  is  not, 
and  at  the  said  several  times  when  &c.  was  not  si  public 
common  navigable  river  for  all  &c.,  nor  ought  &c;  con- 
cluding with  a  verification. 

Rejoinder.  That  the  said  part  of  the  said  river  in  and 
across  which  the  said  weir  &c.  had  been  so  erected  &c, 
was  part  of  the  river  Severn,  and  that  the  liege  subjects 
&c,  before  and  at  &c,  ought  of  right  to  have  navigated 
and  passed  with  barges  in  and  along  the  said  part  8tc,  at 
all  times  of  the  year,  when  and  so  often  as  the  channel  of 
the  said  river  had  been  or  was  choked  or  stopped  up  so  as 
to  prevent  the  liege  subjects  &c.  from  navigating  with 
barges  through,  over,  or  along  the  said  river,  except  by  navi- 
gating and  passing  in,  over,  through,  or  along  the  said  part 
of  the  said  river  in  which  &c.,  and  that  the  said  channel  of 
the  said  river  was,  at  &c,  choked  and  stopped  up  so  as  to 
prevent  &c.  Verification. 

Surrejoinder.  That  the  liege  sutoects  &c.  ought  not  of 
right  to  have  navigated  &c.  iu  ana  along  the  said  part  of 
the  said  river  in  which  &c,  when  and  so  often  as  the  chan- 
nel of  the  said  river  had  been  or  was  choked  or  stopped  up 
so  as  to  prevent  &c,  modo  et  form! ;  concluding  to  the 
country ;  upon  which  issue  was  joined. 

At  the  trial  at  the  Shropshire  Lent  assizes,  1836,  before 
Williams  J.,  it  appeared  that  the  plaintiff  was  the  tenant 
of  some  land  in  the  parish  of  Upton,  on  the  north-eastern 
bank  of  the  Severn,  to  which  an  ancient  weir,  called  Pres- 
ton Weir,  for  catching  fish,  was  attached.  The  defendants 
were  barge  owners  navigating  the  river  Severn.  The  plain- 
tiff's weir  extended  from  the  north-eastern  bank  of  the 
river  to  some  small  islands  in  the  stream,  with  which  it  was 
connected  by  a  strong  weir  hedge.    Between  the  islands  and 
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the  south-western  bank  was  a  channel  called  the  Barge 
Channel,  along  which  the  barges  were  accustomed  to  pass. 
This  channel  was  always  difficult  of  navigation  in  summer, 
from  the  shallowness  of  the  stream.  In  1809  a  local  act 
was  passed  for  making  a  towing  path  for  horses  from  Cole- 
brook  Dale  up  the  river  to  Shrewsbury,  between  which 
places  Preston  weir  was  situated,  and  trustees  were  appointed 
for  making  and  keeping  in  repair  the  towing  path.  By  s.  19 
of  the  act,  the  trustees  were  authorized  to  cause  all  obstruc- 
tions on  the  path  or  sides  of  the  said  river  to  be  removed, 
and  the  channel  of  the  river  to  be  deepened  and  kept  pro- 
perly cleansed.  The  trustees  not  having  cleansed  or  scour- 
ed the  channel  of  the  river,  it  became  choked  up  with 
gravel,  and  for  many  months  of  the  year  was  impassable  for 
barges.  In  the  winter  of  1833  the  floods  washed  away 
part  of  the  plaintiff 's  weir  hedge,  in  consequence  of  which 
the  stream  made  a  passage  through,  and  the  current  of 
water  thus  produced  left  the  usual  barge  channel  more  than 
ordiuarily  dry.  In  March,  1834,  the  defendants  forced  their 
barge  through  the  plaintiff's  weir,  and  made  a  water  way, 
which  destroyed  the  weir  as  a  fishery.  The  plaintiff  con- 
tended that  the  weir  had  existed  since  the  Conquest,  and  in 
proof  of  his  case  he  produced  the  following  documents:  1* 
an  extract  from  Domesday  Book,  in  which  a  "  fishery"  in 
the  parish  of  Upton  was  mentioned :  2.  A  chartulary  of 
the  Abbey  of  Haghmon,  which  set  forth  the  grant  of  the 
fishery  of  Upton  by  William  Fitzallan  to  the  church  of 
St.  John  of  Haghmon,  and  which  appeared  to  have  been 
made  either  in  1172  or  1173.  The  chartulary  also  con- 
tained a  record  of  Mich,  term,  1  Hen.  6,  of  a  verdict  of 
a  jury  at  Salop  assizes,  on  a  presentment  of  the  weir  as  a 
nuisance,  finding  that  the  abbot  and  all  his  predecessors, 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, as  in  right  of  the  church  of  St.  John  of  Haghmon, 
have  had  in  the  water  of  Severn  one  weir  at  Preston,  on 
the  river  in  the  county  aforesaid,  for  taking  fish  in  the  same 
weir  at  Preston,  at  every  time  of  the  year,  and  that  the 
aforesaid  water  of  the  Severn  is  not  with  the  said  weir 
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nrrovcd  dot  obstructed  by  the  said  abbot  according  to  the 

v^^/     pmratmrmt  to  any  — innce  of  the  town  of  Salop  or  of 

Wilua»    the  count*:  bat  that  am  with  vesseb  and  boats,  bv  the 
r.  '  . 

Wiuxtx     course  of  the  water  aforesaid,  can  come  to  the  aforesaid 

aod  an<*acr.  town  ^  5m]0p  M  Qf  a»cient  time  and  right  thej  have  been 
accustomed  to  come  ;  and  further,  they  say  upon  their  oaths, 
that  any  weirs  &c  in  the  presentment  specified,  are  not 
newly  made  since  the  third  year  of  King  Edward  the  1st, 
in  the  form  of  which  the  aforesaid  abbot  bad  alleged  in 
pleading  with  the  king.    3.  An  office-copy  of  the  above 
judgment,  by  which  it  appeared  that  the  judgment  went  by 
default.    4.  A  grant  from  the  crown  of  5  July,  38  Hen.  8, 
which  recited  a  grant  of  20  Sept.  32  Hen.  8,  to  Edward 
IjittictoM,  of  the  house  and  site  of  the  abbey  of  Haghtnon, 
certain  woods  in  Upton,  Haghmon  and  Uffington,  together 
with  all  fisheries  in  Upton  and  Uffington  ever  enjoyed  with 
the  premises.    5.  A  release  dated  30  May,  1 651,  of  the 
manor  of  Upton  under  Haghmon,  and  of  the  weir  in  ques- 
tion.   The  title  was  then  continued  down  from  that  date  to 
the  landlord  of  the  plaintiff.     The  counsel  for  the  defend- 
ants objected  to  the  reception  of  all  the  documentary  evi- 
dence shewing  the  immemorial  existence  of  the  weir,  on 
the  ground  that  that  was  not  a  fact  raised  on  the  pleadings, 
and  that  the  only  issue  was,  whether  the  locus  in  quo  was 
part  of  the  river  Severn.    The  learned  judge  received  the 
evidence.  The  chartulary  w  as  produced  from  the  muniments 
of  Mrs.  Corbet,  who  it  appeared  was  tenant  for  life  of  a 
greater  part  of  the  possessions  of  the  abbey  of  Haghmon, 
and  in  whom  had  been  the  ownership  of  the  locus  in  quo 
up  to  1833.    It  was  also  objected  for  the  defendant  that  the 
chartulary  containing  the  copy  of  the  grant  from  William 
Fitzallan  was  not  admissible,  as  it  did  not  appear  that  any 
search  had  been  made  for  the  original,  but  the  learned  judge 
admitted  it  on  the  authority  of  B alien  v.  Michel  (a).  His 
lordship  theu  left  it  to  the  jury  to  say  whether  there  had  been 
in  very  early  times  a  grant  of  a  right  of  fishery  from  the 
crown  to  the  extent  of  the  right  claimed  by  the  plaintiff ;  viz.  a 
(a)  4  Dow,  397. 


Williams 
v. 
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right  to  have  his  fishery  at  all  times  of  the  year,  and  to  ex-  1838. 
elude  the  public,  and  whether  they  were  satisfied  on  the  evi- 
dence that  the  plaintiff  was  entitled  to  maintain  his  weir 
hedge  so  as  to  exclude  the  public.    The  jury  found  a  ver- 
diet  for  the  plaintiff. 

Maule,  in  the  ensuing  Easter  term,  obtained  a  rule  nisi 
to  arrest  the  judgment,  on  the  ground  that,  as  it  appeared 
on  the  pleadings  that  the  locus  in  quo  was  part  of  a  com- 
mon navigable  river,  the  plaintiff  could  set  up  no  right 
under  a  grant  from  the  crown,  implied  in  a  prescription,  to 
obstruct  the  navigation,  the  crown  having  no  power  to 
license  a  nuisance  on  a  highway,  whether  by  water  or  land ; 
and  that  even  if  such  a  right  could  exist  at  common  law,  it 
ought  to  have  beeu  pleaded. 

He  also  obtaiued  a  rule  nisi  for  a  new  trial  on  the  impro- 
per admission  of  evidence,  viz.  of  the  whole  of  the  evidence 
relating  to  the  ancient  existence  of  the  weir,  and  also  to  the 
copy  of  the  grant  contained  in  the  chartulary. 

Talfourd  Serjt.  and  12.  V.  Richards  shewed  cause  in 
Michaelmas  term  last  (a).  Three  objections  are  made  to 
the  verdict  obtained  by  the  plaintiff ; — first,  that  under  no 
circumstances  can  a  grant  from  the  crown  of  a  weir  be 
valid  which  obstructs  the  navigation  of  a  public  river; 
second,  that  if  such  a  right  can  exist  in  law,  it  ought  to 
have  been  pleaded  specially ;  third,  on  the  improper  admis- 
sion of  evidence. 

I.  It  is  conceded  that  the  crown  cannot  by  any  licence  First  point: 
or  grant  authorise  any  obstruction  on  a  public  highway ;  ^g8^^^ 
but  the  analogy  between  a  public  highway  and  a  public  a  weir,  before 
river  is  very  faiut:  the  fee  of  the  former  is  vested  in  the  f^ugh^t'  ' 
lords  of  the  soil,  of  the  latter  in  the  crown.    The  right  of  obstructs  a 
passing  along  a  highway  exists  at  all  times,  and  if  the  road 
be  founderous,  the  passenger  may  go  on  the  adjoining  lands. 

(a)  Nov.  16th,  before  Lord  Denman  C.  J.,  Patleson,  Williams,  and 
Coleridge,  Js. 


Williams 
r. 
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1838.  No  sucb  right  exists  with  regard  to  rivers.  A  river  may  at 
certain  times  cease  to  be  navigable,  or  be  navigable  only  by 
aid  of  towage ;  but  the  public  in  such  case  are  not  justified 

an^anotber   *n  S°*nS  on        a(U°""ng  hanks :  Ball  v.  Herbert  (a), 
Zangeri  v.  Whiskardifi).   Buller  J.,  in  the  former  case,  lays 
down  the  law  distinctly :  "  Callis,"  he  says,  *  compares  a 
navigable  river  to  a  highway ;  but  uo  two  cases  can  be  more 
distinct.    In  the  latter  case,  if  the  way  be  foitnderous  and 
out  of  repair,  the  public  have  a  right  to  go  on  the  adjoining 
land ;  but  if  a  river  should  happen  to  be  choked  up  with 
mud,  that  could  not  give  the  public  a  right  to  cut  another 
passage  through  the  adjoining  lands."   The  crown  therefore 
being  seised  of  the  soil  of  navigable  rivers,  before  Magna 
Charta  could  grant  weirs  either  in  partial  or  total  obstruc- 
tion of  the  right  of  navigation.    On  the  same  principle  de- 
pended its  right  to  grant  a  several  fishery  in  a  public  stream. 
Magna  Charta,  c.  23,  enacts  that  "  all  weirs  from  henceforth 
shall  be  utterly  put  down/'  which,  from  the  generality  of 
its  terms,  might  seem  to  include  all  weirs  whatsoever;  but 
subsequent  statutes  and  decisions  shew  that  it  only  applies 
to  weirs  erected  in  the  time  of  Edw.  1,  and  subsequently. 
Thus  the  25  Edw. 3,  st.4,  c.4,  enacts  "that  all  weirs  which 
be  levied  and  set  up  in  the  time  of  Edw.  1  and  after,  in 
rivers,  whereby  ships  and  boats  be  disturbed,  shall  be  pulled 
down ;"  and  this  statute  was  confirmed  by  45  Edw.  3,  c.  2, 
and  1  Hen.  4,  c.  12(c).  Callis  also  lays  down  (d)  that  Magna 
Charta  only  relates  to  weirs  "  erected  without  lawful  war* 
rant."    In  the  case  of  Chester  Mill  (e)  it  appeared  that  a 
mill  stank  of  stone  had  been  erected  on  the  river  Dee,  at 
the  city  of  Chester,  before  the  time  of  Edw.  1;  but  the 
Court  held  that  Magna  Charta,  c.  23,  did  not  apply  to  the 
case,  and  that  the  commissioners  of  sewers  had  no  authority 
to  abate  the  obstruction  to  the  navigation.    That  case 
shews  that  a  distinction  was  drawn  between  an  obstruction 

(a)  3  T.  R.  253.  (c)  See  further  1  Geo  A,  stat.  2 

(b)  MS.  Serjt.  Turner,  cited  in    c.  18,  s.  18. 
ST.  R.  259.  (d)  Ceil.  256. 

(e)  10  Rep.  1ST  b. 
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to  the  navigation,  erected  before  the  time  of  Edw.  1  and  1838. 
afterwards,  as  in  the  latter  case,  the  commissioners  would 
undoubtedly  have  a  right  to  abate  it.  So  also  Hale  De  Jur.  „. 
Mar.  1,  c.  5,  points  out  the  right  of  property  in  ancient  Jj^J^er 
weirs.  Weld  v.  Hornby  (a)  is  an  illustration  of  the  dis- 
tinction as  to  weirs;  for  as  it  appeared  there  that  an  ancient 
weir  had  been  enhanced  within  twenty  years,  it  was  held  at 
once  to  be  illegal.  Rex  v.  Montague  (b)  does  not  touch  the 
present  question.  The  conclusion  from  the  cases  is,  that 
an  ancient  weir,  erected  before  the  time  of  Edw.  1,  if  it  be 
not  enhanced  or  increased,  may  legally  be  continued.  [Cole- 
ridge J.  Do  you  contend  then  that  before  Magna  Charta 
the  crown  could  grant  a  weir  that  should  totally  obstruct 
the  navigation  of  a  public  river  f  ]  There  can  be  no  dis- 
tinction in  the  power  of  the  crown  to  grant  a  weir  on  its 
own  soil,  founded  on  its  being  a  partial  or  total  obstruction. 
Suppose  that  at  the  time  of  the  grant  the  weir  was  a  partial 
obstruction ; — how  could  the  grant  be  vitiated  by  becoming, 
in  the  course  of  centuries,  a  total  obstruction  ?  if  the  right 
to  create  any  obstruction  on  a  navigable  stream  ever  existed 
in  the  crown,  as  it  clearly  did,  it  could  not  be  bounded  by  a 
question  of  more  or  less.  No  doubt  if  the  erection  be 
proved  to  be  a  new  one,  as  in  Rex  v.  Clark  (c),  it  is  pre- 
sentable as  a  nuisance. 

II.  The  locus  in  quo  being  part  of  a  public  navigable  Second  point: 
river,  no  doubt  the  presumption  is,  that  the  plaintiff  cannot  ^®  J^'iMea 
have  the  power  of  obstructing  the  navigation;  Carter  v.  ofriehto/way 
Murcot  (d);  but  he  has  taken  upon  himself  the  burden  of  ^an,J  fcd 
proving  his  exclusive  right ;  and  as  such  a  right  can  exist  the  way  has 
only  by  virtue  of  a  grant  from  the  crown  before  the  time  of  ^eea  ^PP6^' 
Edw.  1,  the  Court  will  support  the  verdict.   The  question 
is,  not  whether  the  replication  might  have  been  demurred 
to,  but  whether  the  Court  will  not  intend  that  the  jury  found 
all  the  facts  which  are  necessary  to  support  the  verdict,  ac- 
ta) 7  East,  195.  (c)  19  Mod.  615. 
(b)  4  B.  &  C.  598 ;  S.  C.  6  D.       (<*)  4  Burr.  2162. 
&  R.  616. 
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dence. 
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cording  to  the  principle  laid  down  in  the  note  to  Stennel  v. 
Hogg  (a).  It  is  submitted,  however,  that  the  mode  of 
pleading  is  correct  It  is  not  necessary  to  state  in  a  plet 
how  a  particular  right  has  been  acquired  or  has  ceased. 
To  a  plea  of  right  of  way,  or  of  common,  where  the  plain- 
tiff relies  on  the  right  having  ceased,  he  does  not  reply  it 
specially,  but  denies  generally  the  right  (6). 

III.  The  chartulary  was  clearly  admissible,  coming,  as  it 
did,  from  the  proper  custody,  as  in  the  case  of  the  chartu- 
lary of  Glastonbury  Abbey ;  Bullen  v.  Michel  (c).  [Lord 
Denman  C.  J.  The  objection  is  not  as  to  the  custody,  but 
as  to  no  proof  having  been  given  of  a  search  for  the  original 
deed.]  That  objection  probably  escaped  notice  at  the  trial, 
for  it  was  not  taken  then. 


Maule  and  Whateley,  contra.  The  crown  never  had  the 
power  to  grant  a  licence  for  an  obstruction  on  a  public  na- 
vigable stream,  either  before  Magna  Charta  or  since.  That 
statute  did  not  create  any  new  law,  but  is  merely  a  declara- 
tion of  the  common  law  of  the  realm  (d),  and  its  words  are 
general,  that  all  weirs  shall  be  put  down  except  those  on 
the  sea  shore.  The  highways  of  the  realm,  both  by  land 
and  by  water,  are  called  the  king's  highways ;  and  whether 
the  soil  be  in  the  crown  or  in  the  adjoining  owners,  the 
rights  of  the  subject  to  free  and  uninterrupted  passage  are 
paramount  to  any  other  right  that  can  be  created  in  them. 
The  crown  therefore  never  could  make  such  a  grant  of  its 
property  in  the  highway  as  should  interfere  with  this  para- 
mount right.  The  argument  for  the  plaintiff  depends  on 
the  position  that  the  soil  in  public  navigable  rivers  belongs 
to  the  crown ;  but  this  argument  would  cover  a  right  to 
stop  up  the  sea,  if  it  were  possible,  as  the  soil  of  that  also 
is  in  the  crown :  Hale,  D.  J.  M.  (t).    When  Bailer  J., 


(a)  1  Wras.  Saund.  227,  n.(l). 

(b)  See  Davison  v.  Gill,  1  East, 
64 ;  Arktt  v.  EMs,  9  D.  &  R.  897 ; 
1  Wms.  Saund.  103  b,  n.  (3). 


(c)  4  Dow,  297, 

(d)  As  to  this,  see  1  Inst.  3. 
(c)  Hargr.  Law  Tr.  11. 


Williams 
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in  Ball  v.  Herbert  (a),  denied  the  analogy  between  a  public  1838. 
river  and  a  highway,  it  was  from  penury  of  language,  as  he 
was  only  considering  the  right  to  go  on  the  banks  of  a  river  v. 
for  towage.  In  fact,  the  two  cases  are  strictly  analogous,  an^nother 
though  not  identical.  And  although  it  is  laid  down  in  the 
case  of  the  Banne  (b)  that  a  navigable  river  belongs  to  the 
crown,  so  far  as  the  tide  flows  and  reflows,  that  position 
must  be  taken  with  exceptions,  as  appears  in  the  case  of 
The  Severn  itself  (c).  But  in  whomsoever  the  property  of 
the  soil  may  be,  it  is  subordinate  to  the  rights  of  navigation. 
For  instance,  if  a  river  changes  its  course,  and  forms  a 
channel  through  private  property,  the  right  of  passing  and 
repassing  would  instantly  accrue  (d);  a  fortiori  therefore 
the  right  of  setting  a  weir  must  yield  to  the  common  right 
of  navigation.  In  Anonymous  (e)  the  subordinate  nature  of 
the  right  of  fishery  to  the  general  right  of  navigation  on  a 
public  stream,  is  clearly  illustrated.  The  crown  therefore 
never  had  the  power  to  authorise  an  obstruction  to  a  high- 
way ;  and  so  it  has  been  laid  down :  Thomas  v.  Sorrell  (f).  It 
is  true,  with  respect  to  the  enactment  in  Magna  Charta,  that 
it  only  applies  to  certain  open  weirs;  case  of  Chester  Mill  (g); 
and  that  the  subsequent  statutes,  25  Edw.  3,  st.  4,  c.  4,  1 
Hen.  4,  c.  12,  recognize  the  valid  existence  of  weirs  erected 
before  the  time  of  Edw.  1 .  But  those  statutes  recognize 
only  such  weirs  as  existed  without  impediment  to  naviga- 
tion. If  they  were  enhanced  or  increased,  then  the  statutes 
operated  to  abate  them ;  but  if  they  were  already  of  suffi- 
cient height  to  impede  the  navigation,  they  were  presenta- 
ble, however  long  they  had  existed.  Glanvile,  in  a  passage 
cited  by  Coke(fi)9  lays  down  that  any  obstruction  on  a  pub- 
lic river  was  a  purpresture  at  common  law  (i). 

(a)  3  T.  R.  253.  (/)  Vaugh.  340. 

(6)  Sir  J.  Davis,  55.  (g)  10  Rep.  137  b. 

(c)  See  Hale,  D.  J.  M.  Harg.       (h)  2  Inst.  38. 

Law  Tr.  18,  21.  (»)  A  purpresture,  which  is  an 

(d)  See  1  Roll.  Abr.  Chimin,  encroachment  on  the  king's  de- 
A.  (2).  mesnes  or  highway,  by  land  or 

(«)  1  Camp.  517,  n.  water,  Co.  Iitt.  977  b,  may  or  may 
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And  that  this  was  always  the  law  clearly  appears  by 
the  record  of  Mich.  1  Hen.  6,  given  in  evidence  by  the 


not  amount  to  a  nuisance.  A  weir 
in  a  public  river,  whether  an  ob- 
struction to  navigation  or  not,  would 
be  a  purpresture,  and  might  be 
abated,  like  other  encroachments 
on  the  crown ;  see  Com.  Dig.  Pur- 
presture ;  but  if  it  amounted  to  a 
nuisance,  it  was  indictable  at  com- 
mon law,  according  to  Sir  Matthew 
Hale,  although  it  might  have  been 
founded  on  a  grant  from  the  crown. 
After  pointing  out  that  the  excep- 
tion in  Magna  Charta  of  weirs  on 
the  sea  coast,  and  likewise  frequent 
examples,  shew  that  there  might 
be  private  interests  in  weirs,  he 
lays  down, — "  but  yet  this  that  I 
have  said  must  be  taken  with  this 
allay;  first,  that  this  interest  or 
right  in  the  subject  must  be  so 
used  as  it  may  not  occasion  a 
common  annoyance  to  passage  of 
ships  or  boats, for  that  is  prohibited 
by  the  common  law  and  those  se- 
veral statutes  before  mentioned 
Hargr.  Law  Tr.  22.  He  also  cites 
a  record  of  the  K.  B.,  14  Edw.  1, 
to  shew  that  a  subject  might,  by 
prescription,  have  a  weir  in  the 
sea,  bur.  yet  that  if  it  were  a  nui- 
sance to  the  passage  of  ships,  it 
might  be  abated.  Ib.  20.  Again, 
after  laying  down  that  a  subject 
might  have  the  property  of  a  pub- 
lic navigable  river  running  within 
his  manor,  (which  the  barons  of 
Berkley  established  as  to  the  river 
Severn,)  be  states  that  this  cau- 
tion is  to  be  added,— "that  the 
people  have  a  public  interest,  a 
jus  publicum  of  passage  and  repas- 
sage  with  their  goods  by  water, 
and  must  not  be  obstructed  by 
nuisances  or  impeached  by  exac- 


tions, as  shall  be  shewn  when  we 
come  to  consider  of  ports :  for  the 
jus  privatum  of  the  owner  or  pro- 
prietor is  charged  with  and  subject 
to  that  jus  publicum  which  belongs 
to  the  king's  subjects ;  as  the  soil 
of  a  highway  is,  which,  though  in 
point  of  property  it  may  be  a  pri- 
vate man's  freehold,  yet  it  is 
charged  with  a  public  interest  of 
the  people,  which  may  not  be  pre- 
judiced or  damnified."  Ib.  36, 
From  the  earliest  timet  a  naviga- 
ble river  has  been  considered  a 
highway ;  19  Ass.  6;  22  Ass.  93; 
Noy,  103;  Com.  Dig.  Chimin; 
13  Rep.  33;  and  as  such  is  in- 
cluded by  Serjt.  Hawkins  under 
that  title;  and  he  lays  down  that 
the  doing  any  act  which  renders 
it  less  commodious  to  the  king's 
people  is  a  public  nuisance  at  com- 
mon law ;  t  Hawk.  P.  C.  366— 
404  (6th  ed.).  Nor  does  the  de- 
cision in  Ball  v.  Herbert,  3  T.  R. 
253,  clash  with  this  doctrine;  for 
the  right  of  going  upon  the  ad- 
joining lands,  in  the  case  of  a 
founderous  road,  is  clearly  inap- 
plicable to  a  river,  and  was  pro- 
bably founded  on  the  duty  of  the 
adjoining  owner  of  the  soil  (as 
one  of  the  parishioners)  to  repair 
the  highway.  A  nuisance  at  com- 
mon law  cannot  be  prescribed  for; 
Fowler  v.  Sanders,  Cro.  Jac.  446; 
nor  could  it  be  licensed  by  the 
crown  under  its  dispensing  power ; 
Thomas  v.  Sorel,  Vaugh.  340;  it  is 
only  therefore  by  legislative  enact- 
ment that  it  can  be  made  lawful 
The  civil  law  agrees  with  this :  *  si 
quis  a  principe  simpliciter  impetra* 
vit,  ut  in  publico  loco  ssdificet  non 


TRINITY  TERM,  I  VICT.  617 

plaintiff.  It  appears  by  that,  that  the  Abbot  of  Haghmon  1838. 
pleaded  not  only  that  the  weir  existed  by  prescription,  but  ^^^s 
also  that  it  was  no  obstruction  to  the  navigation  of  the  WlLJ-IAMS 
Severn ;  and  the  jury  found  accordingly.  The  principles  ^ILC°|X 
of  pleading  were  thoroughly  understood  in  that  day ;  and  if 
a  prescription  in  the  weir  had  been  a  sufficient  defence,  the 
plea  would  have  been  bad  for  duplicity.  The  statutes 
which  are  referred  to,  to  shew  that  weirs  erected  before  the 
time  of  Edw.  1  are  legal,  viz.  25  Edw.  5,  st,  4,  c.  4 ;  45 
Edw.  3,  c.  3;  and  1  Hen.  4,  c.  12,  have  no  such  effect. 
They  were  passed  to  remedy  particular  grievances,  and 
they  gave  summary  powers  to  the  sheriffs  and  commissioners 
therein  named  to  put  down  weirs  erected  after  a  certain 
period.  The  25  Edw.  3,  st.  4,  c.  4,  is  the  most  important 
of  these  statutes,  and  it  is  evident  from  the  terms  of  it 
that  it  only  refers  to  such  weirs  and  obstructions  as  had 
been  set  up  in  the  reign  of  Edward  1  and  subsequently. 
These,  it  directs  "  the  sheriffs  of  the  places  where  need 
shall  be  to  survey  and  inquire,  and  do  thereof  execution." 
The  45  Edw.  3,  c.  2,  and  1  Hen.  4,  c.  12,  only  give  addi- 
tional summary  powers  to  abate  these  nuisances,  and  it  was 
probably  conceived  that  such  powers  might  be  given  safely 
over  weirs  erected  in  comparatively  recent  times.  Weirs 
erected  before  that  time,  whether  by  right  or  wrong,  were 
left  to  the  process  of  common  law ;  and  Lord  Ellenborough's 
judgment,  in  Weld  v.  Hornby  (a),  shews  what  the  common 
law  doctrine,  as  to  weirs  generally,  is.  On  this  point  there- 
fore the  defendant  would  be  entitled  to  judgment,  if  leave 
had  been  granted  at  the  trial. 

II.  At  all  events  the  plaintiff  cannot  have  judgment  on  Second  point. 

est  concedendtim  sic  aedificare,  ut  gard  to  the  nuisance  created  by  an 

cum  incoramodo  alicujus  id  fiat  ancient  weir  in  a  public  river,  it 

Deque  sic  conceditur  nisi  forte  quis  may  be  observed  that  the  Court 

hoc  impetraverit:"  D.  xliii.  8,  2.  will  not  intend  that  it  had  been 

It  may  be  observed  that  the  Ro-  made  before  the  time  of  Edw.  1 ; 

man  law  did  not  allow  an  exclu-  Inhabitants  de  Oldberty  v.  Stqf- 

sive  right  of  fishery  in  a  public  ford,  1  Sid.  145. 

stream  to  be  gained  by  prescrip-  (a)  7  East,  195. 
tion;  D.  xliv.  3,  7.    With  re- 
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this  record :  for  it  is  alleged  in  the  plea  that  the  locus  in  quo 
is  part  of  a  common  navigable  river,  and  that  the  defendant 
was  obstructed  in  his  common  law  right  of  passage.  It  is 
difficult  to  say  what  the  construction  of  the  replication  is. 
The  pleader  probably,  having  Weld  v.  Hornby  (a)  before  him, 
thought  he  could  not  claim  a  right  to  obstruct  a  navigable 
river,  and  he  does  not,  but  avers  that  the  locus  in  quo  was 
not  a  common  navigable  river,  for  all  &c.  to  pass  on  and  na- 
vigate. If  this  is  a  traverse  of  a  fact  in  the  plea,  it  is  of  a 
fact  previously  admitted ;  for  the  replication  confesses  the 
locus  in  quo  was  part  of  the  Severn,  and  that  the  Severn 
was  a  navigable  river.  The  finding  of  the  jury  therefore  is 
immaterial,  for  the  issue  raised  is  only  of  a  matter  in  law. 
When  once  the  plaintiff  admitted  that  the  locus  in  quo  was 
part  of  a  navigable  river,  he  ought  to  have  shewn  on  the 
record  some  right  to  exclude  the  public  from  any  part  of  it. 
Lord  Fitzwaller'%  case  (6)  shews  that  the  public  character 
of  a  river  is  prima  facie  evidence  against  the  existence  of 
any  privilege.  The  subject  has  a  right  of  passage  on  every 
part  of  a  navigable  river,  at  his  will  and  pleasure;  and  if 
the  river  change  its  course,  according  to  the  case  in  the 
Year  Book  (c),  cited  by  Holroyd  J.  in  Rex  v.  Montague(d), 
the  public  obtains  rights  on  the  new  course  of  the  stream. 
It  is  no  defence  to  an  obstruction  on  a  highway  to  say  that 
there  is  sufficient  room  on  the  residue  of  it(i).  But  the 
replication  does  not  go  so  far  as  this;  for  it  does  not  aver 
that  there  was  any  water-way  on  fhe  other  part  of  the  river. 

III.  With  regard  to  the  chartulary,  it  was  clearly  inad- 
missible in  evidence ;  for  no  proof  whatever  was  given  that 
any  search  had  been  made  for  the  original  grant.  It  would 
probably  have  been  found  in  the  Augmentation  Office,  or 


(a)  7  East,  195. 
(6)  1  Mod.  106. 

(c)  22  Ass.  93. 

(d)  4B.&C.  598;  S.  C.  6  D. 
&  R.  616. 

(<r)  See2Roll.Abr.  137.  "If a 
man  scatters  logs  on  the  highway, 


and  suffers  them  to  remain  there, 
although  there  may  be  a  passage 
with  winding  and  turning,  still  it 
is  a  nuisance.'1  Ilil.  15  Jac  1, 
B.  R.;  &  C.  Cro.  Jac.  446.  See 
also  Hex  v.  Russell,  6  East,  427. 
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amongst  the  muniments  of  Mrs.  Corbet.  There  is  no  case 
in  which  the  copy  of  an  instrument  has  been  admitted  in 
evidence  without  proof  of  search  for  the  original.  The 
ground  expressly  put  by  Lord  Redesdale,  in  Bullen  v. 
Michel  {a),  for  the  reception  of  the  chartulary  of  Glaston- 
bury, was,  that  a  search  had  been  made,  and  that  the  origi- 
nals could  not  be  found. 
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Williams 
v. 

Wilcox 
and  another. 


Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. — This  was  a  case  tried  before  my  brother 
Williams,  at  the  Shrewsbury  Spring  assizes  for  1836.  A 
verdict  passed  for  the  plaiutiff  for  Is.  damages,  and  the  de- 
fendants contend  that  the  judgment  should  be  arrested,  or  a 
verdict  entered  for  themselves ;  or  at  all  events,  that  they  are 
entitled  to  a  new  trial  on  account  of  the  improper  reception 
of  evidence  objected  to.  Their  objection  under  the  last 
bead  appears  to  be  twofold : — first,  they  deny  that  any  evi- 
dence was  receivable  to  shew  the  antiquity  of  a  weir  men- 
tioned in  the  pleadings ;  secondly,  they  object  to  the  admis- 
sibility of  a  particular  document  tendered  for  that  purpose 
on  a  specific  ground. 

In  the  view  in  which  we  take  of  this  case,  it  will  be 
necessary  to  dispose  of  all  these  grounds.  (His  lordship 
then  stated  the  pleadings.)  Subject  to  the  questions  upon 
the  evidence  hereafter  to  be  discussed,  the  case  between 
the  parties  is  this :  the  plaintiff  has  established  the  existence 
of  the  weir  in  question,  by  a  royal  grant  made  at  some  period 
prior  to  the  time  of  Edward  1 ;  but  the  weir  stands  across 
part  of  a  public  navigable  river,  a  part,  indeed,  not  required 
for  the  purposes  of  navigation  at  the  date  of  the  grant,  but 
at  the  time  of  the  commission  of  the  trespass  necessary  for 
those  purposes  by  reason  of  the  residue  of  the  channel 
having  become  choked  up.  He  contends  that,  at  the  date 
of  the  grant,  the  crown  had  the  power  of  making  it  even  to 
the  disturbance,  or  total  prevention  of  the  right  of  naviga- 
tion by  the  subject ;  or  that,  at  all  events,  it  had  the  power  First  point. 

(o)  4  Dow,  324,  5. 
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of  making  such  a  grant,  if  in  the  then  existing  state  of  cir- 
cumstances it  did  not  interfere  with  the  rights  of  the  sub- 
ject ;  and  that  such  a  grant,  valid  in  its  inception,  will  not 
become  invalid,  by  reason  of  any  change  of  circumstances 
which  may  afterwards  affect  the  residue  of  the  channel. 
This  latter  point,  although  argued  with  much  ingenuity, 
does  not  present  any  serious  difficulty  in  our  minds,  and  we 
may  conveniently  dispose  of  it  in  passing.  If  the  subject 
(which  this  view  of  the  case  concedes)  had  by  common  law 
a  right  of  passage  in  the  channel  of  the  river,  paramount  to 
the  power  of  the  crown,  we  cannot  conceive  such  right  to 
have  been  originally  other  than  a  right  locally  unlimited  to 
pass  in  all  and  every  part  of  the  channel.  The  nature  of 
the  highway,  which  a  navigable  river  affords,  liable  to  be 
affected  by  natural  and  uncontrollable  causes ;  presenting 
conveniences  iu  different  parts  and  on  different  sides  accord- 
ing to  the  changes  of  wind,  or  direction  of  the  vessel,  and 
attended  by  the  important  circumstance,  that  on  no  one  is 
any  duty  imposed  by  the  common  law  to  do  that  which 
would  be  analogous  to  the  ordinary  repair  of  a  common 
highway,  namely,  to  remove  obstructions,  clear  away  sand 
banks  and  preserve  any  accustomed  channel;  all  these  con- 
siderations make  it  an  almost  irresistible  conclusion  that  the 
paramount  right,  if  it  existed  at  all,  must  have  been  a  right 
in  every  part  of  the  space  between  the  banks.  It  cannot  be 
disputed  that  the  channel  of  a  public  navigable  river  is  a 
King's  highway,  and  is  properly  so  described ;  and  if  the 
analogy  between  it  and  a  highway  by  land  were  complete, 
there  could  be  no  doubt  that  the  right  would  be  such  as  we 
now  lay  down ;  for  the  right  of  passage  in  a  highway  by 
land  extends  over  every  part  of  it.  Now,  although  it  may 
be  conceded  that  the  aualogy  is  uot  complete,  yet  the  very 
circumstances  pointed  out  by  the  counsel  for  the  defendants 
in  which  it  fails,  are  strong  to  shew  that  in  this  respect  at 
least  it  holds,  the  absence  of  any  right  to  go  extra  viani  in 
case  of  the  channel  being  choked,  and  the  want  of  a  definite 
obligation  on  any  one  to  repair,  only  render  it  more  im- 
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portant  in  order  to  make  the  highway  an  effectual  one,  that  1838. 

the  right  of  passage  should  extend  to  all  parts  of  the  y^^£s 
channel.  If  then,  subject  to  this  right,  the  crown  had  at  any  v. 

period  the  prerogative  of  raising  weirs  in  such  parts  as  Wilcox 
r  .  .  and  auotber. 

were  not  at  the  time  actually  required  by  the  subject  for  the 

purposes  of  navigation,  it  follows  from  the  very  nature  of  a 
paramount  right  on  the  one  hand,  and  a  subordinate  right 
on  the  other,  that  the  latter  must  cease  whensoever  it  cannot 
be  exercised  but  to  the  prejudice  of  the  former.  If,  in  the 
present  case,  the  subject  has  not  at  this  moment  the  right 
to  use  that  part  of  the  channel  on  which  the  weir  stands,  it 
is  only  because  of  the  royal  grant,  and  that  grant  must  then 
be  alleged  at  its  date  to  have  done  away  for  ever,  in  so  much 
of  the  channel,  the  right  of  the  public ;  but  that  is  to  sup- 
pose the  subordinate  right  controlling  that  which  is  admitted 
to  be  paramount,  which  is  absurd.  On  the  other  hand, 
there  is  nothing  unreasonable  or  unjust  in  supposing  the 
right  to  erect  the  weir  to  be  subject  to  the  necessities  of  the 
public,  when  they  should  arise ;  for  the  right  of  the  public 
being  supposed  to  be  paramount  by  law,  the  grantee  must 
be  taken  to  be  cognisant  of  such  right,  and  the  same  natural 
peculiarities,  and  the  same  absence  of  any  obligation  by  law 
on  any  one  to  counteract  those  peculiarities  above  men- 
tioned, would  give  him  full  notice  of  the  probability  that  at 
some  period  his  grant  would  be  determined.  We  do  not 
therefore  think  that  the  plaintiff  can  sustain  his  second  point. 

To  the  first  point,  on  which  his  case  must  now  rest,  two 
objections  are  made  by  the  defendants;  they  deny  that 
by  the  law  of  England  the  crown  ever  had  the  power  of 
interfering  with  the  navigation  of  public  navigable  rivers ; 
and  they  contend,  secondly,  that  if  any  such  power  existed,  Second  point, 
and  the  plaintiff  relies  upon  an  exercise  of  it,  that  specific 
exercise  should  have  been  replied  to  the  plea,  the  allega- 
tions of  which  shew  prim&  facie  that  the  weir  in  question 
was  a  wrongful  erection.  For  want  of  this,  they  say,  the 
plea  has  received  no  answer ;  it  alleges  the  obstruction  of 
the  channel  of  a  navigable  river;  that  is  admitted,  but  no 

vol.  in.  s  s 
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lawful  cause  for  such  obstruction  is  shewn.  We  are  of 
opinion,  however,  that  this  second  objection  is  not  sus- 
tainable, and  that  upon  the  face  of  the  record  a  sufficient 
answer  in  substance  appears  to  the  plea,  if  the  crown  hid 
the  power  of  making  the  supposed  grant.  It  is  an  ele- 
mentary rule  in  pleading,  that  when  a  state  of  facts  is  relied 
on,  it  is  enough  to  allege  it  simply  without  setting  out  the 
subordinate  facts,  which  are  the  means  producing  it,  or  the 
evidence  sustaining  the  allegation.  Thus,  in  a  case  very 
familiar,  and  almost  identical  with  the  present,  if  a  trespass 
be  justified  by  a  plea  of  highway,  the  pleader  never  states 
how  the  locus  in  quo  became  highway;  and  if  the  plaintiff's 
case  is  that  the  locus  in  quo  by  an  order  of  justices,  award 
of  inclosure  commissioners,  local  act  of  parliament,  or  any 
other  lawful  means,  had  ceased  to  be  such  at  the  time 
alleged  in  the  declaration,  he  simply  puts  in  issue  the  fact 
of  its  being  a  highway  at  that  time,  without  alleging  the 
particular  mode  by  which  he  intends  to  shew  in  proof  that 
it  had  before  then  ceased  to  be  such.  So  here  the  defend- 
ants relying  on  the  common  law,  allege  that  the  weir  is 
wrongfully  placed  in  part  of  a  common  navigable  river;  the 
plaintiff  relying  on  a  ground  which,  as  he  contends,  in  effect 
took  the  site  of  the  weir  out  of  the  public  and  navigable 
channel  of  the  river,  properly,  as  it  appears  to  us,  abstains 
from  setting  out  that  grant,  and  with  substantial  correctness 
replies  only  that  that  part  of  the  river  was  other  than  and 
wholly  distinct  from  the  channel  in  which  the  right  and  user 
of  navigation  existed,  and  was  not  a  public,  common  navi- 
gable river.  It  is  true,  that  this  mode  of  pleading  does  not 
disclose  to  the  defendants  the  case  on  which  the  plaintiff 
relies ;  but  to  object  to  it  on  this  ground  is  to  misconceive 
one  object  of  pleading,  and  to  forget  another;  the  cer- 
tainty or  particularity  of  pleading  is  directed  not  to  the  dis- 
closure of  the  case  of  a  party,  but  to  the  informing  the 
Court,  the  jury,  and  the  opponent,  of  the  specific  proposition 
for  which  he  contends ;  and  a  scarcely  less  important  object 
is  the  bringing  the  parties  to  issue  on  a  single  and  certain 
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point,  avoiding  that  prolixity  and  uncertainty  which  would  18S8. 


on  each  side,  we  come  to  that  on  which  the  argument 
mainly  turned,  that  is  to  say,  the  power  of  the  crown  First  point, 
at  common  law  to  interfere  with  the  channels  of  public 
navigable  rivers.  On  the  one  side,  the  contention  is,  that 
prior  to  Magna  Charta  the  power  of  the  crown  was 
absolute  over  them,  and  that  this  weir,  by  the  antiquity 
assigned  to  it  by  the  rinding  of  the  jury,  is  saved  from  the 
operation  of  that  or  any  succeeding  statute ;  while,  on  the 
other,  it  is  alleged  that  they  are  and  were  highways  to  all 
intents  and  purposes,  which  the  crown  had  no  power  to 
limit  or  interfere  with,  and  that,  as  well  the  restraints 
enacted  by,  as  the  confirmations  implied  from  the  statutes 
alluded  to,  have  nothing  to  do  with  the  present  question. 
After  an  attentive  examination  of  the  authorities  and  the 
statutes  referred  to  in  the  argument,  we  cannot  see  any 
satisfactory  evidence  that  the  power  of  the  crown  in  this 
respect  was  greater  at  the  common  law  before  the  pass- 
ing of  Magna  Charta,  than  it  has  been  since.  It  is  clear 
that  the  channels  of  public  navigable  rivers  were  always 
highways ;  up  to  the  point  reached  by  the  flow  of  the  tide, 
the  soil  was  presumably  in  the  crown;  and  above  that  point, 
whether  the  soil  at  common  law  was  in  the  crown,  or  in  the 
owners  of  the  adjacent  lands,  a  point  perhaps  not  free  from 
doubt,  there  was  at  least  a  jurisdiction  in  the  crown,  ac- 
cording to  Sir  Matthew  Hale,  "  to  reform  and  punish  all 
nuisances  in  all  rivers,  whether  fresh  or  salt,  that  are  a  com- 
mon passage  not  only  for  ships  and  greater  vessels,  but  also 
for  smaller  as  barges  or  boats." — De  Jur.  Maris.  Part  1, 
c.  2  (a).  In  either  case,  the  right  of  the  subject  to  pass  up 
and  down  was  complete;  in  the  case  of  the  Banne  Fishery  (6), 
where  the  reporter  is  speaking  of  rivers  within  the  flux  and 
reflux  of  the  tide,  it  is  stated  that  this  right  was  by  the  King's 
(a)  Ilarg.  Law  Tr.  p.  8.  (6)  Davib's  Rep.  57. 


Having  then  thus  disposed  of  the  subordinate  matters 
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Wilcox 
and  another. 


Fourth  point : 
Weirs  erected 
before  the 
time  of  Ed.  1, 
legalized  by 
acts  of  parlia- 
ment. 
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permission,  for  the  ease  and  commodity  of  the  people ;  but 
if  this  be  the  true  foundation,  and  if  the  same  may  be  also 
properly  said  of  the  same  right  in  the  higher  parts  of  rivers, 
still  the  permission  supposed  must  be  coeval  with  the  mo- 
narchy, and  anterior  to  any  grant  by  any  particular  monarch 
of  the  right  to  erect  a  weir  in  any  particular  river.  It  is 
difficult  therefore  to  see  how  any  such  grant  made  in  dero- 
gation of  the  public  right  previously  existing,  and  in  direct 
opposition  to  that  duty  which  the  law  casts  on  the  crown, 
of  reforming  and  punishing  all  nuisances  which  obstruct  the 
navigation  of  public  rivers,  could  have  been  in  its  inception 
valid  at  common  law.  Nor  can  we  find  in  the  language  of 
the  statutes  referred  to,  any  thing  inconsistent  with  this 
conclusion ;  they  speak  indeed  of  acts  done  in  violation  of 
this  public  right,  but  they  do  not  refer  them  to  any  power 
legally  existiug  in  the  crown,  which,  for  the  future,  they 
propose  to  abridge.  We  are  therefore  of  opinion  that  the 
legality  of  this  weir  cannot  be  sustained  on  the  supposition 
of  any  power  existing  by  law  in  the  crown  in  the  time  of 
Edward  1,  which  is  now  takeu  away. 

But  this  does  not  exhaust  the  question,  because  that 
which  was  not  legal  at  first,  may  have  been  subsequently 
legalized.  The  question  of  fact  was  submitted  to  the  jury 
most  favourably  for  the  defendants,  whether  auy  such  grant 
had  been  made  before  Magna  Charta  as  the  plaintiff  relied 
on,  and  the  jury  upon  the  evidence  have  found  in  the  affirm- 
ative. If,  therefore,  upon  an  examination  of  the  statutes 
relied  on  by  the  plaintiff,  such  a  grant,  whether  valid  or  not 
at  common  law,  appears  to  be  saved  by  their  operation,  the 
objection  of  the  defendants  falls  to  the  ground.  And  we 
think  that  to  be  the  true  construction  of  the  statutes.  The 
learned  counsel  for  the  defendants  is  probably  correct  in 
saying,  that  the  23d  cap.  of  Magna  Charta  may  be  laid  out 
of  the  case ;  the  kidelli  there  spoken  of,  appear  from  the  2d 
Inst.  p.  38,  and  the  Chester  Mill  case  (a),  to  have  been  open 
weirs  erected  for  the  taking  of  fish,  and  the  evil  intended  to  be 
remedied  by  the  statute,  was  the  unlawful  destruction  of  that 
(a)  10  Rep.  137  b. 
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important  article  of  consumption.  That  statute,  therefore, 
being  pointed  at  another  mischief,  might  leave  any  question 
of  nuisance,  by  obstruction  to  the  passage  of  boats,  exactly 
as  it  stood  at  common  law.  But  the  same  remark  does  not 
apply  to  the  25  Ed.  3,  st.  4,  c.  4 ;  that  begins  by  reciting 
that  the  common  passage  of  boats  and  ships  in  the  great 
rivers  of  England,  is  oftentimes  annoyed  by  the  enhancing 
(a  mistranslation  of  the  word  lever  for  levying  or  setting  up) 
of  gorces,  mills,  weirs,  stanks,  stakes,  and  kiddles ;  and  then 
provides  for  the  utter  destruction  of  all  such  as  have  been  levied 
and  set  up  in  the  time  of  Ed.  1,  and  after.  It  further  directs 
that  writs  shall  be  sent  to  the  sheriffs  of  the  places  where 
need  shall  be,  to  survey  and  inquire,  and  to  do  thereof  exe- 
cution; and  also  the  justices  shall  be  thereupon  assigned  at 
all  times  that  shall  be  needful.  It  is  clear,  we  think,  that 
in  any  criminal  proceeding  for  the  demolition  of  this  weir, 
which  had  been  instituted  immediately  after  the  passing  of 
this  statute,  it  would  have  been  a  sufficient  defence  to  have 
shewn  its  erection  before  the  time  of  Ed.  1 ;  and  considering 
the  concise  language  of  statutes  of  that  early  period,  we 
think  the  statute  would  equally  have  been  an  answer  in  any 
civil  proceeding  at  the  suit  of  a  party  injured.  Assuming 
the  weir  to  have  been  illegally  erected  before  the  date  of 
Magna  Charta,  it  is  not  unreasonable  to  suppose  that  a  sort  of 
compromise  was  come  to;  similar  nuisances  were,  probably, 
very  numerous,  but  they  were  probably  many  of  them  of 
long  standing :  it  may  have  been  impossible  to  procure,  or 
it  may  well  have  been  thought  unreasonable  to  insist  on,  an 
act  which  should  direct  those  to  be  abated  which  had  ac- 
quired the  sanction  of  time,  and  a  line  was  therefore  drawn, 
which  preventing  an  increase  of  the  nuisance  for  the  future, 
and  abating  it  in  all  the  instances  which  commenced  within 
a  given  period,  impliedly  legalized  those  which  could  be 
traced  to  an  earlier  period.  This  appears  to  us  the  proper 
effect  to  be  attributed  to  the  statute,  and  if  it  be,  it  disposes 
of  any  difference  between  a  criminal  and  civil  proceeding* 
The  earlier  weirs  were  not  merely  protected  against  the 
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1838.  specific  measures  mentioned  in  the  act,  but  rendered  abso- 
lutely legal.  If  this  would  have  been  a  good  answer  im- 
mediately after  the  act  passed,  it  is,  at  least,  equally  good 
now,  and  therefore  of  the  45  Ed.  S,  c.  3,  and  the  1  Hen.  4, 
c.  12,  it  is  unnecessary  to  say  more,  than  that  they  do  not  at 
all  weaken  the  defence  which  the  defendants  have  under  the 
former  statute.  We  are  of  opinion,  therefore,  that  there  is 
no  ground  for  arresting  the  judgment,  or  entering  a  verdict 
for  the  defendants ;  and  the  conclusion  to  which  we  have 
come  on  these  points  decides,  of  course,  that  the  learned 
judge  was  quite  right  in  receiving  evidence  of  the  antiquity 
of  the  weir. 

Third  point.  A  siugle  point,  however,  still  remains  to  be  mentioned, 
on  which  the  defendants  claim  a  new  trial.  In  order  to 
establish  the  antiquity  of  their  weir  the  plaintiff  tendered 
in  evidence  what  purported  to  be  a  copy  of  an  ancient 
grant  found  in  a  chartulary  of  Haghmon  Abbey ;  the 
single  objection  now  relied  on  against  its  reception  is,  that 
no  search  was  proved  to  have  been  made  for  the  original. 
The  note  of  the  learned  judge  is  very  specific  as  to  the  ob- 
jections made  at  the  trial,  and  his  memory  clear  as  to  what 
then  occurred  ;  but  he  has  no  minute  or  recollection  of  this 
point  having  been  pressed,  and  it  is  an  objection  so  much 
upon  the  surface  that  if  brought  clearly  to  his  notice  it  is 
scarcely  conceivable  but  that  it  must  have  prevailed — in- 
deed, we  think,  that  it  must  have  been  acquiesced  in  by  the 
counsel  on  the  other  side.  We  do  not  doubt  that  it  was  in 
fact  made,  but  as  the  whole  class  of  that  evidence  of 
which  this  document  formed  a  single  item,  was  also  object* 
ed  to,  and  the  attention  of  the  learned  judge  was  naturally 
directed  to  that  more  general  and  important  objection,  it  is 
probable  that  this  was  not  so  made  as  to  attract  his  notice. 
In  all  cases,  and  especially  in  one  so  circumstanced  as  this, 
it  is  the  business  of  the  counsel  to  take  care  that  the  judge's 
attention  is  drawn  to  any  objection  on  which  he  intends 
afterwards  to  rely — justice  requires  this — not  so  much  to  the 
judge  as  to  the  opposite  party,  who  may  be  willing,  as  in 
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the  present  case  would  probably  have  been  done,  rattier  to 
waive  the  benefit  of  the  evidence,  than  put  his  verdict  io 
peril  on  the  issue  of  the  objection.  If  by  inadvertence  this 
was  not  done  at  the  trial,  we  think  we  ought  not,  either 
upon  general  principles  or  with  a  view  to  the  particular  cir- 
cumstances of  this  case,  to  allow  the  objection  now  to  prevail. 
The  admitted  document  was  but  one  of  many  to  prove 
what  in  the  end  was  unquestionable  and  unquestioned,  the 
very  great  antiquity  of  the  weir;  its  admission  therefore 
occasioned  no  injustice,  its  rejection  could  not,  and  ought 
not,  to  have  varied  the  verdict.  The  rule,  therefore,  on  all 
points,  will  be  discharged. 

Rule  discharged. 
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The  Queen  v.  —  .  Thursday, 

A June  Mtk. 
BILL  of  indictment  had  been  found  at  the  Middlesex  An  indictment 

Sessions,  1837,  against  the  defendant,  and  was  removed  by  forfn  ,nde" 
.      .  .         .  .     cent  exposure 

him  by  certiorari  into  this  Court.    The  first  count  of  the  in-  of  the  person 

dictment  charged  the  defendant  with  having  made  an  assault  ^[h'^e1?^"^'" 

on  one  J.  5.,  and  that  he  unlawfully,  wickedly,  and  inde-  te«*  l£.Pro" 

cently  did  expose  his  private  parts  naked  to  the  sight  and  commit  an  un- 

view  of  the  said  J.  S..  with  a  view  and  intent  to  incite  and  natural  crime, 

which  bad 

provoke  the  said  J.  S.  to  commit  with  the  defendant  an  been  removed 
unnatural  offence  &c.  The  second  couut  charged  him  ^ t* d*J*°^ 
with  a  common  assault.  ran,  is  not 

At  the  trial  in  Middlesex,  at  the  sittings  after  Easter  of VgSo?!, 
term,  1837,  before  Lord  Denman  C.  J.,  the  defendant  was  c-  ^ 
found  not  guilty,  and  his  lordship  made  an  order  on  the  Court  before 
treasurer  of  the  county  for  the  costs  of  the  prosecution,  ^•1^mt0,g^nt 
under  7  Geo.  4,  c.  64,  s.  $3.  the  costs  of 

This  order  having  been  made  a  rule  of  Court  in  the  {fonfr0S€CU" 
Trinity  term  following,  J.  Addison,  in  the  same  term,  ob- 
tained a  rule  calling  upon  the  prosecutor  to  shew  cause  why 
this  rule  should  not  be  discharged. 
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S.  Hughes,  on  a  former  day  in  this  term,  shewed  cause. 
The  judge  before  whom  this  indictment  was  tried  had  clearly 
power  to  grant  costs,  under  7  Geo.  4,  c.  64,  s.  23  (a).  It 
has  been  held,  that  where  an  indictment  has  been  removed 
by  certiorari,  this  Court  has  no  power  to  award  costs ;  Rex 
\.  Richards (b),  Rex  s.  Johnson (c)\  but  in  those  cases  the 
indictment  was  removed  by  the  prosecutor,  and  the  decisions 
proceeded  probably  on  the  ground  that  the  act  was  only  in- 
tended to  give  costs  to  poor  persons  who  were  bound  over  to 
prosecute.  This  Court  has  also  refused  to  grant  costs  where 
the  application  had  not  been  made  at  the  time  of  the  trial; 
Rex  v.  Chadderton  (d)9  Rex  v.  The  Treasurer  of  the  County 
of  Exeter  (e);  but  Rex  v.  Johnson  (f)  is  an  authority  to 
shew  that  the  Court  was  authorized  to  grant  costs  on  an  in- 
dictment in  any  Court  before  whom  the  trial  may  lawfully 
be  had.  In  Rex  v.  Clifton  (g),  which  was  an  indictment  for 
not  repairing  a  road,  the  Court  awarded  costs  to  the  prose- 
cutor, under  1 3  Geo.  3,  c.  78,  s.  64.  So  in  Rex  v.  Jeyes  (A), 
in  which  the  question  was  raised  on  this  statute,  Park  J. 


(a)  S.  23  enacts,  "  that  where 
any  prosecutor  or  other  person 
shall  appear  before  any  Court  on 
recognizance  or  subpoena  to  pro- 
secute or  give  evidence  against 
any  person  indicted  of  any  as- 
sault, with  intent  to  commit  fe- 
lony, or  any  attempt  to  commit 
felony,  of  any  riot,  of  any  misde- 
meanor for  receiving  any  stolen  pro- 
perty, knowing  the  same  to  have 
been  stolen,  of  any  assault  upon  a 
peace-officer  in  the  execution  of  his 
duty,  or  upon  any  person  acting  in 
aid  of  such  officer,  of  any  neglect 
or  breach  of  duty  as  a  peace-offi- 
cer, of  any  assault  committed  in 
pursuance  of  any  conspiracy  to 
raise  the  rate  of  wages,  of  know- 
ingly and  designedly  obtaining  any 
property  by  false  pretences,  of 
wilful  and  indecent  exposure  of 


the  person,  of  wilful  and  corrupt 
perjury,  or  of  subornation  of  per- 
jury, every  such  Court  is  hereby 
authorized  and  empowered  to  or- 
der payment  of  the  costs  and  ex- 
pences  of  the  prosecutor  and  wit- 
nesses for  the  prosecution,  together 
with  a  compensation  for  their 
trouble  and  loss  of  time,  in  the 
same  manner  as  Courts  are  here- 
inbefore authorized  and  empower- 
ed to  order  the  same  in  cases  of 
felony." 

(6)8B.&C.420;  &C.2Mao. 
&  R.  405. 

(c)  Moo.  C.  C.  173. 

(d)  5  T.  R.  272. 

0)  5  Mann.  &  R.  167. 
(J)  4M.  &S.515. 
(#  6T.R.344. 
(A)  3  A.&E.416;  S.C.  5  N. 
&  M.  101. 
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granted  the  prosecutor  his  costs  on  an  indictment  for  riot, 

and  it  was  held  that  he  had  power  so  to  do.    In  that  case   _  ^ 
t_  r  The  Queen 

lhe  prosecutor  was  not  under  recognizances  to  prosecute,  v. 

but  he  and  his  witnesses  were  subpoeaned  to  give  evidence,  as     — • 

they  were  in  the  present  case  (cr). 

J.  Addison,  contrd.  This  indictment  does  not  fall  within 
the  words  of  the  act  ;  it  is  not  for  a  "  wilful  and  indecent 
exposure  of  the  person/1  but  for  a  very  different  offence, 
which  is  not  mentioned  in  s.  24  of  7  Geo.  4,  c.  64.  Even 
if  it  were  within  the  statute  the  Court  has  no  power  to 
grant  costs  where  the  indictment  has  been  removed  by  cer- 
tiorari ;  Rex  v.  Richards  (b),  Rex  v.  Johnson  (c) ;  and  it  is 
immaterial  whether  the  removal  be  by  the  prosecutor  or  by 
the  defendant,  Rex  v.  The  Treasurer  of  the  County  of 
Exeter  (d).  The  case  of  Rex  v.  Clifton  (e),  in  which  the 
judge  gave  the  prosecutor  his  costs,  under  the  13  Geo.  S, 
c.  78,  is  no  authority  here,  for  the  words  of  that  statute 
gave  very  large  powers  to  the  judge  as  to  costs. 

Cur.  adv.  vult. 

Lord  Den  man  C.  J.  on  this  day  stated  that  the  Court 
were  of  opinion  that  the  case  was  not  within  the  statute. 

Rule  absolute. 

(a)  This  fact  appeared  on  the  (c)  Moo.  C.  C.  173. 
affidavit  of  the  prosecutor.  (d)  5  Man.  &  R.  J  67. 

(b)  8  B.  &  C.  420;  S.  C.  2  (e)  6T.  R.  344. 
Man.  &  R.  405. 


Doe  on  the  demise  of  Boultbee  and  others  i).  Adderley.  ^mtvSl!. 

Ejectment  for  a  cottage  at  Gnosal,  in  the  county  of  bitant  is  made 
Stafford.    At  the  trial  before  Littledale  J.,  at  the  Stafford-  a  competent 

i  •        o  •  ~    •  i     i  t       i  r  W,tneSS  f°r  018 

shire  Summer  assizes,  1836,  it  appeared  that  the  lessors  of  parish  by  54 

Geo.  3,  c  170, 

s.  9,  in  ejectment  respecting  parish  property* 
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183a  the  plaintiff  were  the  churchwardens  and  overseers  of 
Gnosal,  who  brought  the  ejectment  to  recover  the  pre- 
mises  in  question  as  parish  property.  The  first  witness 
called  was  objected  to  as  incompetent,  on  the  ground  of 
his  being  a  rate-payer  in  Gnosal ;  and  it  was  admitted  by 
the  plaintiff  that  the  same  objection  applied  to  the  whole 
of  his  witnesses.  The  learned  judge  thereupon  directed  a 
nonsuit  to  be  entered,  but  ordered  the  case  to  be  pro- 
ceeded with,  and  the  verdict  passed  for  the  plaintiff. 

22.  V.  Richards,  in  the  Michaelmas  term  following,  hav- 
ing obtained  a  rule  nisi  to  set  aside  the  nonsuit, 

First  point: 

An  inhabitant  Ludlow  Sent,  and  Godson,  on  a  former  day  in  this  term 
of  a  parish  an  J  .  ' 

incompetent    (June  4),  shewed  cause.    There  is  no  doubt  that  at  < 


comnwn&iaw    1X10X1  '&w  ^e  inhabitants  of  a  parish,  being  the  real  parties 
in  a  suit        to  the  suit  brought  by  parish  officers,  are  incompetent  wit- 
chureh- ^ nasses;  Rex  v.  Woburn(a),  Rex  v.  Hardtmek (6),  Rhodes 
wardens.        v.  Ainsworth  (c),  Prewit  v.  Tilly  (d),  Jones  v.  Carrington  (e). 
Second  point:      II.  The  main  question  therefore  is,  whether  the  54 Geo. 
competent  in   3*  c'  1      8'  ^  restore8  their  competency  in  any  other  cases 
actions  of      than  those  pointed  out  by  the  statute ;  viz.  questions  relat- 
parisn°pro-0r  mS  expressly  to  parochial  rates  and  cesses.    It  is  true  that 
*&eo  3***170  m  ^ered*th  v-  Gilpin (/),  which  was  a  question  as  to  the 
'        '  title  to  parish  lands,  it  was  held,  that  the  54  Geo.  3,  c.  170, 
capacitated  inhabitants ;  but  that  case  was  disapproved  of, 
and  may  be  considered  overruled  by  Oxenden  v.  Palmer  (g). 
That  was  a  case  where  the  issue  was  as  to  a  custom  for  all 
persons  residing  within  the  parish,  whose  duty  it  Was  to 
repair  the  parish  highways,  to  take  shingle  from  the  beach 
in  aid  of  the  repairs ;  and  the  Court  held,  that  persons 
paying  the  highway  rate  within  the  parish  were  not  made 
competent  by  the  statute.   The  establishment  of  the  cus- 
tom in  that  case  would  have  gone  at  once  to  the  diminution 
of  the  highway  rate,  and  therefore  the  question  was  without 

(a)  10  East,  895.  (<j)  Ibid.  328. 

(b)  11  East,  578.  (/)  6  Price,  146. 

(c)  1  B.  &  Aid.  87.  (g)  2  B.  &  Ad.  236. 
(<Q  1  Carr.  &  P.  140. 
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doubt  one  relating  to  the  rates  or  cesses  of  the  parish.  1838. 
The  decision  of  the  Court,  therefore,  must  have  proceeded 
on  the  ground,  that  the  statute  only  applied  to  cases  where 
such  rates  and  cesses  were  directly  in  issue.  In  Marsden 
v.  Stansfield  (a)  the  inhabitants  of  a  parish  were  held  to 
have  been  made  competent  by  the  statute ;  but  that  was  a 
question  as  to  boundary,  which  is  specifically  mentioned  in 
the  words  of  the  act.  In  Doe  v.  Cockell  (b),  which  will 
probably  be  relied  upon,  an  ejectment  having  been  brought 
by  parish  officers,  this  Court  held,  that  an  inhabitant  liable 
to  the  poor's  rate  was  a  competent  witness  at  common  law. 
But  in  that  case  the  interest  of  the  inhabitant  arising  out 
of  his  liability  to  costs,  was  not  brought  before  the  atten- 
tion of  the  Court,  and  the  case  was  substantially  decided 
upon  another  ground.  Besides,  it  did  not  appear  there 
that  the  inhabitants  were  actually  rated.  The  cases  on  the 
other  hand,  shewing  that  the  statute  does  not  apply  to 
questions  of  this  kind,  are  numerous.  In  Rex  v.  Bishop's 
Auckland  (c)  rated  inhabitants  were  held  not  to  be  rendered 
competent  witnesses  by  the  statute,  on  an  indictment  for 
the  non-repair  of  a  highway ;  and  Oxenden  v.  Palmer  (d) 
was  confirmed.  So  in  Tot  hill  v.  Hooper  (e),  Lord  Denman 
C.J.  held,  that  an  inhabitant  was  not  rendered  a  compe- 
tent witness  by  the  statute,  for  an  overseer  who  was  de- 
fending an  action  on  behalf  of  the  parish.  And  in  some  of 
the  cases  cited  on  the  first  point  it  was  not  even  contended 
that  the  witness  was  made  competent  by  the  statute  (/). 

Talfourd  Serjt.  and  R.  V.  Richards,  contnL  Doe  v. 
Cockell  (b)  is  an  express  authority  for  the  admission  of 
these  witnesses.  The  only  interest  which  an  inhabitant 
can  have  in  the  suit  is  with  regard  to  the  rates  and  cesses 

(a)  7  B.  &  C.  815;  1  Mann.  &  Bs.  acc.  in  the  case  at  Nisi  Prius, 

R.  669.  1  Moo.  &  R.  286. 

(6)  4  Ad.  &  E.  478;  S.C.  6  (<Q  2  B.  &  Ad.  236. 

Cam  &  P.  525.  (c)  1  Moo.  k  R.  392. 

(c)  1  Ad.  &  E.  744.    See  the  (/)  See  Rhodes  v.  Ainsworth,  1 

decisions  of  Bolland  and  Alderson  B.  &  Aid.  87. 
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to  be  made  in  consequence  of  the  decision,  and  that  inter- 
est is  removed  by  the  statute.  If  the  decision  can  have  no 
effect  on  the  rates,  then  there  is  no  interest  to  disqualify. 
Oxenden  v.  Palmer  (a)  is  a  very  peculiar  case.  The  in- 
terest there  related  not  only  to  the  rates  and  cesses,  but 
to  the  personal  statute  labour  of  each  inhabitant  on  the 
highways.  The  decision  in  Rex  v.  Bishop9 $  Auckland  (b) 
will  be  found  on  examination  to  be  of  little  weight.  The 
counsel  in  that  case  moved  for  a  new  trial  on  the  rejection 
of  evidence,  and  also  to  arrest  the  judgment;  and  as  he 
succeeded  on  the  latter  ground,  he  did  not  press  the  first 
point,  in  deference  to  an  opinion  expressed  by  one  mem- 
ber of  the  Court.  On  the  other  hand,  Meredith  v.  Gilpin  (c) 
is  a  well-considered  decision ;  and  it  is  submitted  that  the 
intention  of  the  54  Geo.  3,  c.  170,  was  to  apply  a  remedy 
for  the  whole  evil  that  had  occurred  in  practice.  The 
commencement  of  section  9  is,  that  no  inhabitant  or  person 
rated,  or  liable  to  be  rated  to  any  rates  or  cesses  of  any 
district  &c.,  shall,  before  any  Court  or  person  or  persons 
whatsoever,  be  deemed  to  be,  by  reason  thereof,  an  incom- 
plete witness  for  or  against  such  district,  parish,  &c.  [Lit- 
tledale  «K  The  legislature  goes  on  to  enumerate  several 
instances,  such  as  an  order  of  removal  and  bastardy  cases, 
in  which  the  only  ground  of  incompetence  arises  from  the 
liability  of  the  party  to  an  increased  rate;  and  it  would 
appear  from  the  specific  enumeration,  that  only  the  cases 
mentioned  were  contemplated.]  The  instances  are  given 
as  examples  of  the  general  principle. 

Cur.  adv.  vult* 


Thuriday, 
June  14M. 

See  the  mar- 
ginal note  to 
the  preceding 
case. 


Doe  d.  Bachelor  and  others  r*  Bowles  and  others. 

This  was  an  ejectment,  brought  at  the  same  assizes  at 
Gloucester,  to  recover  premises  situated  at  Cowhoney- 
bourne.    The  defendants  were  the  churchwardens  and 


(a)  SB.&Ad.  236. 
(*)  1  Ad.  &  E.  744. 


(c)  6  Price,  146. 
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overseers  of  that  parish,  and  on  their  proceeding  to  call 
rated  inhabitants  for  the  defence,  the  same  objection  was 
taken  as  in  Doe  v.  Adderley ;  and  Littledale  J.  having 
rejected  them,  the  verdict  passed  for  the  plaintiff. 

Maule,  in  Michaelmas  term,  1836,  having  obtained  a 
rule  nisi  for  a  new  trial, 

Talfourd  Serjt.  and  Godson,  on  J une  4th,  in  this  term, 
appeared  to  shew  cause* 

Maule  and  W.  J.  Alexander,  contrd.  Meredith  v.  Gil- 
fin  (a),  which  was  decided  soon  after  the  passing  the  54 
Geo.  3,  was  a  well-considered  decision  by  Holroyd  J.  after 
argument  at  Nisi  Prius,  was  confirmed  in  banc,  and  has 
never  been  overruled.  Oxenden  v.  Palmer  (b),  on  the  other 
hand,  is  a  very  unsatisfactory  decision,  in  restriction  of  a 
beneficial  statute.  With  reference  to  an  observation  from 
the  bench,  it  is  submitted  that  there  is  nothing  to  restrict 
the  statute  to  the  instances  enumerated.  The  words  at 
the  commencement  of  sect.  9  are  general,  "  that  no  person 
rated,  or  liable  to  be  rated,  shall  be  deemed  to  be,  by  rea- 
son thereof,  an  incompetent  witness  for  or  against  the 
parish  ;w  and  then  instances  are  added  ex  abundanti  cauteld. 
Iu  Rex  v.  Hayman  (c),  rated  inhabitants  were  held  to  be 
competent  witnesses  to  charge  an  individual  with  the  repair 
of  a  bridge  ralione  tenura;  and  in  Heuderbourck  v.  Lang- 
ston(d)  Lord  Tenterden  C.J.  held  a  rated  inhabitant  to  be 
competent,  in  an  action  by  the  surveyor  of  highways  against 
his  predecessor  for  penalties.  In  Doe  v.  Cockell  (e)  Alder- 
son  B.  admitted  a  rated  inhabitant  under  the  statute  at  Nisi 
Prius ;  and  in  Doe  d.  Harrison  v.  Murrell  (/),  tried  at  the 
Gloucester  Summer  assizes,  1835,  Lord  Abinger  C.B.  ad- 
mitted a  rated  inhabitant  to  prove  the  right  of  the  parish  to 
some  premises  in  question. 

Cur.  adv.  vult. 


Bowles 
and  others. 


(a)  6  Price,  146. 
(6)  2  B.  &  Ad.  236. 
(c)  1  Moo.  &M.  401. 


(<*)  1  Moo.  &  M.  402,  n. 
(e)  6  C.  &  P.  525. 
(/)  Not  reported. 


634 


1888. 


CASES  IN  THE  QUEEN  8  BENCH, 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — On  the  question  whether  a  rated  inhabitant 
was  admissible  to  prove  that  the  house  sought  to  be  reco- 
vered in  ejectment  was  parish  property,  we  do  not  feel  it 
necessary  to  enter  upon  a  discussion  of  the  numerous  and 
conflicting  cases  which  have  arisen  on  the  construction  of 
54  Geo.  3,  c.  170,  s.  9. 

We  content  ourselves  with  saying,  that  the  case  of  Mere- 
dith \.  Gilpin  (a)  appears  to  us  to  be  well  decided;  and 
that  on  consideration  we  cannot  agree  with  Oxenden  v. 
Palmer  (b),  and  the  decisions  to  which  it  has  given  birth. 
The  rule  must  therefore  be  absolute* 

Rule  absolute. 


(a)  6  Price,  146. 


(6)  2B.&  Ad.  336. 


Thursday, 
June  14* A. 

The  damages 
arising  from  a 
breach  of  con- 
tract to  accept 
goods  at  a  cer- 
tain price  on  a 
certain  day, 
are  not  prove- 
able  under  a 
commission  of 
bankruptcy. 

Semble,  con- 
tracts to  deli- 
ver stock  on  a 
certain  day, 
are  an  excep- 
tion to  this 
rule. 


Green  and  others  v.  Bicknell  and  another. 

Assumpsit.  The  pleadings  raised  the  question,  which 
by  consent  of  the  parties  was  stated  for  the  opinion  of  the 
Court,  under  the  3  &  4  Will.  4,  c.  42,  in  a  case  in  substance 
as  follows.  On  the  4th  November,  183  J,  Messrs.  Field  & 
Thompson,  oil  merchants  in  the  city  of  London,  entered  into 
the  following  contract  with  Messrs.  Green,  Wigram  & 
Green,  for  the  purchase  of  one  half  of  the  sperm  oil  and 
head  matter  to  arrive  in  the  ship  Harpooner. 

"  Bought  for  Messrs.  Field  &  Thompson,  of  Wigram  &  Great,  one 
half  quantity  of  all  the  sperm  oil  and  head  matter,  of  merchantable 
quality,  that  may  arrive  by  the  Harpooner,  Captain  Clarke,  now  on  her 
voyage,  at  68/.  per  ton,  to  be  received  by  the  buyers  within  14  days 
after  the  ship  has  landed  her  cargo  on  a  wharf  in  London,  and  paid  for 
at  the  expiration  of  that  period  by  approved  bill  at  six  months,  or  in 
money,  deducting  2|  per  cent,  discount,  at  the  buyer's  option.  Costora- 
ary  allowance  for  dirt  and  water. 

"  London,  4  Nov.  1831 .  (Signed)       W.  &  J.  B.  brokers." 
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The  Harpooner  was  at  the  time  of  this  contract  on  a 
fishing  voyage,  on  account  of  the  plaintiffs,  in  the  South 
Seas;  and  on  the  5th  of  April,  1832,  before  her  arrival, 
Messrs.  Field  &  Thompson  entered  into  a  similar  contract 
for  the  other  half  of  the  cargo  at  63/.  per  ton. 

The  Harpooner  arrived  at  the  port  of  London  on  the  8th 
April,  1833,  having  on  board  a  cargo  of  sperm  oil  and 
head  matter  of  a  merchantable  quality.  The  cargo  was 
thereupon  landed  at  a  wharf  in  London,  and  notice  thereof 
was  given  to  Field  &  Thompson,  and  the  quantity  was 
within  14  days  after  such  landing  ascertained  to  be  254  tons 
and  96  gallons,  and  the  price  of  the  whole,  taking  half  at 
68/.  per  ton,  and  half  at  63/.  per  ton,  was  ascertained  to  be 
16,661/.  Is.  \0d.,  after  making  such  allowances  as  the  con- 
tracts provide  for. 

On  the  2d  May,  1833,  which  was  the  14th  day  after  the 
ship  had  landed  her  cargo,  the  plaintiffs  tendered  the  oil  to 
Field  &  Thompson,  and  at  the  time  of  the  tender  nothing 
remained  to  be  done  by  the  plaintiffs  to  complete  the  con- 
tract except  actual  delivery,  and  nothing  remained  to  be 
done  by  Field  &  Thompson  but  payment.  The  latter,  how* 
ever,  refused  to  accept  the  oil. 

At  the  time  the  Harpooner  arrived  and  the  cargo  was 
landed,  and  when  the  same  was  tendered  to  and  refused  by 
Field  8c  Thompson,  the  market  price  of  oil  and  head  matter, 
of  the  quality  of  that  contracted  to  be  purchased  as  afore- 
said, was,  within  the  knowledge  of  all  the  parties,  only 
51/.  105.  per  ton,  which  price,  and  no  more,  the  said  oil 
and  head  matter  would  have  produced,  had  it  been  sold  on 
the  day  it  was  so  tendered.  The  difference  between  the 
price  contracted  for  (deducting  such  discount  as  the  con- 
tracts specify)  and  the  market  price  was  3472/.  Is.  3d. 

Field  8c  Thompson  being  embarrassed  in  their  circum- 
stances, a  meeting  of  their  creditors  took  place  on  10th 
May,  1833.  The  plaintiffs  and  defendants  attended  that 
meeting,  and  in  consideration  of  plaintiffs  foregoing  legal 
proceedings  against  Messrs.  Field  &  Thompson,  the  defend- 
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1838.      ants,  who  were  at  such  meeting  appointed  trustees  of  Field 
K^T*^m/     &  Thompson's  estate,  agreed  to  pay  the  plaintiffs  whatever 
and  others    debt  or  damages  they  would  have  been  entitled  to  prove 
Bicknell    *n  re8Pect  °^  *keir  contract8  against  the  estate  of  Field  & 
and  another.  Thompson,  supposing  them  to  have  committed  an  act  of 
bankruptcy,  and  a  fiat  to  have  issued  against  them.  The 
question  for  the  opinion  of  the  Court  is,  whether  if  Field 
&  Thompson  had  committed  an  act  of  bankruptcy  on  10th 
May,  1833,  and  that  they  had  been  duly  declared  bank- 
rupts, the  plaintiffs  would  have  been  entitled  to  prove 
against  their  estate  in  respect  of  the  above  contracts.  If 
they  should  be  entitled  to  make  any  such  proof,  could  they 
prove  for  the  said  sum  of  3472/.  1$.  3d.,  or  what  other  sum. 
Judgment  to  be  entered  accordingly. 

Robinson  argued  the  case  for  the  plaintiffs  in  Easter  term 
last  (a).  The  plaintiffs  would  have  been  entitled  to  prove 
for  3472/'  under  a  fiat  in  bankruptcy,  being  the  difference 
between  the  contract  and  the  market  price  on  the  day  when 
the  oil  ought  to  have  been  delivered.  The  rule  with  regard 
to  proveable  debts  is,  that  where  a  breach  of  contract  takes 
place  before  the  bankruptcy,  and  the  damages  can  be  ascer- 
tained without  the  intervention  of  a  jury,  the  creditor  is 
enabled  to  prove  his  debt  before  the  commissioners :  and 
the  policy  of  the  bankrupt  law  is,  that  where  a  trader  is 
stripped  of  all  his  property,  his  creditors  ought  to  come  in 
and  prove ;  Ex  parte  Groome  (&)•  The  rule,  therefore,  ought 
to  be  construed  liberally.  The  defendants  rely  upon  Boor* 
man  v.  Nash  (c)  to  defeat  the  plaintiffs'  claim ;  but  unless 
that  case  governs  the  present,  the  general  principles  of  the 
bankrupt  law  must  prevail.  Boorman  v.  Nash(c)  decided, 
that  where  a  contract  to  deliver  oil  on  a  certain  day  was  not 
broken  till  after  the  defendant's  bankruptcy,  his  certificate 
was  no  bar  to  an  action  for  damages  for  non-delivery.  But 


(a)  May  1st  and  2d,  before  Lord        (6)  i  Atk.  115;  Whitmarah  on 
DenmanC  J.,  UttUdaky  Patteson,     Bank.  198  (ed.  1811). 
and  Coleridge  Js.  (c)  9  B.  &  C.  145. 
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that  does  not  govern  the  present  case,  in  which  the  breach 
occurred  before  the  act  of  bankruptcy:  and  on  another 
point  it  is  an  authority  in  favour  of  the  plaintiffs,  for  it  de- 
cided that  the  measure  of  damages  in  such  a  case  is  the 
difference  between  the  contract  price  and  the  market  price 
on  the  day  the  contract  is  broken.  In  Hammond  v.  Toul- 
min(a)t  Ashursti.  observed,  "  that  where  the  plaintiff's 
demand  rested  in  damages,  and  could  not  be  ascertained 
without  the  intervention  of  a  jury,  it  could  not  be  proved 
under  the  defendant's  commission:  now  here  was  no 
precise  sum  due  to  the  plaintiffs  at  the  time  of  the  defend- 
ants' bankruptcy."  Boorman  v.  Nash  (A)  shews  that  a  pre- 
cise sum  was  due  to  the  plaintiffs,  and  that  it  was  only 
matter  of  calculation  to  ascertain  its  amount.  It  was  once 
considered  that  only  such  claims  were  proveable  before  the 
commissioners  as  indebitatus  assumpsit  would  lie /or;  but 
that  rule  has  been  long  departed  from,  as  in  cases  on  policies 
of  assurance  and  guarantees.  In  Johmon  v.  Spiller{c)9 
Buller  J.  said,  "  It  is  not  to  be  taken  for  granted  that  a 
demand  in  trover  cannot  be  proved  under  a  commission  of 
bankruptcy;  where  the  demand  can  be  liquidated  it  may/' 
So  though  trespass  is  the  proper  form  of  action  for  mesne 
profits,  if  the  party  chooses  to  waive  the  tort,  he  may  prove 
his  claim  before  the  commissioners  for  use  and  occupa- 
tion (d).  Indebitatus  assumpsit  also  does  not  lie  to  recover 
stock;  Nightingal  v.  Devisme  (e).  This  case,  therefore, 
is  fully  within  the  principle  of  those  where  it  has  been  de- 
cided that  a  breach  of  contract  to  deliver  stock  on  a  certain 
day  may  be  proved  before  the  commissioners;  Uttersonv. 
Vernon  (f),  Ex  parte  Day  (g),  Ex  parte  King  (A),  Ex  parte 
Campbell  (i),  Parker  v.  Ramsbottom  (A).    In  Bowles  v. 
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(a)  7T.R.612. 
(6)  9  B.  &  C.  145. 
(c)  1  Dou$.  168, 11. 
Id)  See  Goodiitk  v.  North,  2 
Doug.  584. 

(e)  5  Burr.  2589. 


(/)  ST.R.539;  S.  C.4T.R.570. 
(g)  7  Ves.  301. 
(A)  8  Ves.  334. 
(1)  16  Ves.  244. 
(Jfc)  3B.&C,  257;  S.  C.  5  D.& 
R.  138. 


VOL.  ill. 


T  T 


1888. 


Green 
and  others 
v. 

BfCKNBLL 


638  CASES  IN  THE  QUEEN's  BENCH, 

Rogers  (a),  the  vendor  of  an  estate  was  allowed  to  prove 
for  the  difference  in  price  of  an  estate,  which  was  resold 
after  the  bankruptcy.  There  may  be  great  fluctuations 
in  the  value  of  oil,  but  the  price  on  a  given  day  is 
and  another,  quite  as  easily  ascertainable  as  that  of  stocks.  Gaimford 
v.  Carroll  (ft)  decided,  that  the  true  measure  of  damages 
for  not  delivering  goods  on  a  certain  day,  is  the  difference 
between  the  contract  price  and  the  price  of  goods  of  a 
similar  quality  about  the  day  on  which  they  ought  to  have 
been  delivered.  That  is  in  conformity  with  the  second 
point  decided  in  Boorman  v.  Nash  (c) ;  and  Leigh  v.  Pater- 
$on(d)  shews,  that  as  the  vendors  had  14  days  for  the  deli- 
very of  the  oil,  the  market  price  on  the  last  of  those  days 
must  be  the  measure  of  the  damages.  Startup  v.  Cortazzi  (e) 
decides  the  same  point.  The  case  finds  expressly  that  the 
market  price  was  ascertained  on  that  day;  there  was  no 
occasion,  therefore,  for  a  jury  at  all.  Cases  may  be  cited 
on  the  other  side  against  the  proveability  of  the  plaintiffs' 
claim,  but  they  are  all  referable  to  two  classes;  1st,  where 
the  breach  has  not  taken  place  before  the  bankruptcy,  as  in 
Ex  parte  Thompson  (f)9  Ex  parte  Marshall  (g),  Ex  parte 
The  Lancaster  Canal  Company  (A) ;  and  2d,  where  the  pre- 
cise sum  cannot  be  ascertained  without  the  intervention  of 
a  jury. 


R.  V.  Richards,  contrd.  It  appears  conceded,  that 
unless  Boorman  v.  Nash  (c)  is  overruled,  the  defendants 
must  have  judgment.  That  is  the  only  case  that  applies  to 
the  present  facts,  and  the  decision  in  it  did  not  turn  upon 
the  fact  of  the  breach  in  the  non-delivery  having  taken  place 
after  the  bankruptcy.  The  measure  of  damages  which  has 
been  brought  forward  cannot  be  applied  by  the  comrais- 


(«)  1  Cooke's  B.L.  123. 
(6)  2  B.  &  C.  624  ;  S.  C.  4  D. 
&  It.  161. 

(c)  9  B.  &  C.  145. 

(d)  8  Taunt.  540. 


(e)  2  C.  M.  &  R.  165. 
(/)  Mont.  &Bligh,  21 9. 
(g)  2  Dea.  8c  Ch.  589. 
(/*)  1  Mont.  27. 
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sioners  without  a  jury.  The  market  price  of  a  commodity 
may  be  one,  but  it  is  not  the  only,  criterion  to  determine 
the  value.  If  in  the  present  case  16,000/.  worth  of  oil  had 
been  brought  into  the  market  on  a  particular  day,  no  pur- 
chasers might  have  been  found,  there  might  have  been  no 
price  at  all;  or  so  large  a  quantity  might  have  depreciated 
the  market ;  or  the  oil  might  not  have  been  of  the  best  mer- 
chantable quality.  All  these  are  observations  for  the  jury, 
which  the  commissioners  could  not  determine.  Contracts 
for  the  sale  of  stock  are  not  at  all  analogous,  because  stock 
has  almost  as  fixed  a  value  as  money,  is  not  subject  to  the 
fluctuations  of  the  markets,  and  is  always  of  the  same  quality. 
In  Ex  parte  Campbell  (a)  the  decision  turned  entirely  on 
principles  of  equity.  In  the  cases  too  of  contracts  for  the 
transfer  of  stock,  bonds  are  given  with  a  penalty,  and  the 
commissioners  lay  hold  of  the  penalty,  and  then  are  enabled 
to  do  justice,  by  permitting  the  parties  to  prove  the  actual 
loss  sustained.  Thus,  in  Ex  parte  Day  (ft),  the  Court,  in 
their  judgment,  pointed  out  that  the  penalty  in  the  bond 
was  a  legal  debt,  which  the  Court  would  relieve  against  on 
condition  of  the  stock  being  replaced.  With  regard  to  Bowles 
v.  Rogers  (c),  the  decision  there  turned  upon  the  equitable 
doctrine  of  the  vendor's  lien  on  his  estate.  As  to  insur- 
ances, no  doubt  where  there  is  a  valued  policy  it  is  prove- 
able  before  the  commissioners;  but  when  on  a  marine 
policy  there  is  a  partial  loss,  and  a  dispute  as  to  its  amount, 
there  is  no  instance  of  an  attempt  to  prove  it  before  the 
commissioners.  It  is  unnecessary  to  consider  the  effect  of 
6  Qeo.  4,  c.  16,  s.  56,  on  contingent  debts,  for  this  is  not  a 
case  of  a  contingency ;  but  with  regard  to  proof  where  the 
damages  are  unliquidated,  the  general  rule  is  laid  down  in 
Deacon* s  Bank.  L.  284 :  "  Unliquidated  damages,  though 
arising  on  contract,  cannot  be  proved,  if  there  is  any  uncer- 
tainty in  the  mode  of  estimating  them.'9   And  he  cites  the 
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(b)  7  Ves.  301. 


(r)  1  Cooke's  B.  L.  183. 
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1838.      case  of  Banister  v.  SetH(a),  where  the  damages  arose  from 

a  breach  of  contract  in  not  covering  in  some  houses  within 
Green  • 

and  others    a  certain  time,  and  for  which  the  amount  in  damages  might 


have  been  as  easily  ascertained  as  in  the  present  case,  but  in 


and  another,  which  case  there  is  no  pretence  for  saying  that  the  amount 


is  proveable.  So  in  Hammond  v.  Toulmin  (b),  where  the  de- 
fendant sold  a  ship,  with  a  covenant  for  a  good  title ;  the 
breach  of  contract  took  place  before  the  bankruptcy,  and 
the  amount  of  loss  was  easily  proveable ;  but  the  Court  de- 
cided against  the  claim  as  being  for  unliquidated  damages. 
In  Utterson  v.  Vernon  (c)  the  Court  held,  that  if  a  bankrupt 
had  contracted,  before  his  bankruptcy,  to  replace  stock, 
without  naming  any  particular  day  for  it,  the  creditor  might 
prove  for  it  under  the  commission ;  but  the  Court  over- 
ruled their  decision  in  the  following  year;  Utterson  v.  Fer- 
?ion(d).  Where  there  is  a  covenant  to  indemnify,  surely 
the  amount  payable  is  as  easily  to  be  ascertained  as  in  the 
present  case;  yet  in  Atwood  v.  Partridge  (e),  where  the  de- 
fendant covenanted  for  the  due  paymetit  by  Robinson  of  a 
premium  on  a  policy  of  insurance,  and  Robinson  failed  to 
pay,  and  the  defendaut  afterwards  became  bankrupt,  the 
Court  held  that  the  bankruptcy  was  no  bar  to  the  action, 
as  the  damages  were  unliquidated.  In  Taylor  v.  Young (f), 
Abbot  C.J.,  after  stating  that  there  were  certain  cases  of 
bonds  with  a  penalty,  in  which  a  value  could  be  put  on  the 
penalty  by  computation,  and  when  it  might  be  proved,  put 
it  to  counsel  "  whether  there  was  any  case  which  shewed 
that  even  where  there  is  a  penalty,  and  the  nature  of  the 
bond  is  such  that  its  value  cannot  be  ascertained,  the  party 
lias  ever  been  allowed  to  prove  under  the  commission  V 
Yallop  v.  Ebers(g)  goes  even  further,  for  there  the  defend- 
ant had  covenanted  to  deliver  up  to  the  plaintiff  his  accept- 
ance, or  to  indemnify  him  against  it.  The  defendant  hav- 
ing done  neither,  the  plaintiff  was  sued  on  his  acceptance, 

(a)  6  T.  R.  489.  (e)  12  Moore,  431. 

(t0  7T.R.612.  (/)  3  B.&  Aid.  5*1. 

(c)  3  T.  R.  539.  (g)  1  B.  &  Ad.  698. 
(</)  4  T.  R.  520. 
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and  had  to  pay  the  amount;  but  as  he  did  not  pay  till  after 
the  bankruptcy,  the  Court  held  that  his  claim  was  for  un- 
liquidated damages,  and  therefore  was  not  proveable  under 
the  commission.  In  Forster  v.  Surtees  (a),  Lord  Ellen- 
borough  C.  J.  distinguished  between  the  case  of  a  mere 
debt  and  a  breach  of  duty  for  which  an  action  would  lie 
to  recover  damages  ultr&  the  debt  If  the  plaintiff  pro- 
ceeds on  the  tort  for  a  breach  of  duty,  the  certificate  is  no 
bar,  Parker  v.  Norton  (ft) ;  even  in  the  case  of  selling  stock, 
where  it  is  admitted  the  damage  might  be  estimated,  Parker 
v.  Crole  (c).  It  is  clear,  therefore,  from  these  cases,  that 
as  the  breach  sounded  in  unliquidated  damages,  and  as 
there  is  no  clear  and  unambiguous  rule  which  the  commis- 
sioners could  apply,  the  claim  was  not  proveable  under  the 
commission. 
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Robinson,  in  reply.  The  authority  of  Boorman  v.  Nash  (d) 
is  not  at  all  disputed.  If  the  breach  does  not  happen  till 
after  the  bankruptcy,  it  is  admitted  that  the  claim  is  not 
proveable,  and  that  disposes  of  a  great  class  of  cases. 
Where  the  breach  does  happen  before  the  bankruptcy, 
then  Vtterson  v.  Vernon  (e),  and  the  other  cases  of  stock 
contracts  shew,  that  where  there  is  a  fixed  rule  for  ascer- 
taining the  amount  of  damages,  the  interposition  of  a  jury 
is  unnecessary.  [Patteson  J.  With  regard  to  those  cases 
on  contracts  to  replace  stock,  were  they  not  all  cases  of 
loans  of  stock  ?  for  if  so  there  might  have  been  an  option  to 
prove  for  the  amouut  of  the  stock  at  the  time  it  was  lent, 
just  as  in  the  case  of  goods  sold  and  not  delivered;  if  the 
buyer  choose  to  prove  under  the  commission  for  the  money 
he  has  actually  paid,  he  may  do  so.]  Ex  parte  Campbell  (f) 
was  not  a  case  of  a  loan  of  stock,  but  on  a  covenant  to  de- 
liver it  on  a  certain  day.  With  regard  to  the  fluctuation  of 
the  markets,  it  is  clear  that  that  occurs  with  regard  to  stock 


(«)  12  East,  605. 

(b)  6  T.  It  695. 

(c)  5  B'tng.  63. 


(d)  9  B.  &  C.  145. 

(e)  3  T.  R.  539. 
(/)  16  Ves.  244. 


642  CASES  IN  THE  QUEEN'S  BENCH, 

J 838.  as  much  as  in  other  matters.  [Coleridge  J.  The  case  states 
that  the  market  price  was  51/.  per  ton,  but  the  question  is, 
would  that  have  been  so  easily  ascertained  before  the  com- 
missioners? A  case  might  be  stated  to  this  Court  on  the 
and  aaother.  warranty  of  a  horse,  aud  an  agreement  might  be  come  to  as 
to  its  value ;  but  we  are  to  decide  now  on  the  general  prin- 
ciple, viz.  whether  questions  might  not  arise  before  the 
commissioners  which  would  require  a  jury?]  The  market 
price  of  any  commodity  may  be  as  easily  ascertained  as  that 
of  stocks.  Deacon' %  Bank.  L.  284,  has  been  cited,  to  shew 
that  unliquidated  damages  cannot  be  proved;  but  that  is  not 
so ;  for  in  all  cases  on  a  quantum  meruit  where  an  easy  rule 
may  be  applied  they  are  proveable.  As  to  Parker  v.  Nor* 
ton  (a)  and  Parker  v.  Crole  (b),  it  was  admitted  in  those 
cases,  that  if  the  plaintiff  had  waived  the  tort  and  gone  upon 
the  contract,  he  might  have  proved  under  the  commission. 
The  argument  as  to  the  commissioners  having  laid  hold  of 
the  bond  in  the  stock  cases,  in  order  to  admit  the  proof,  can- 
not be  sustained;  for  the  dictum  of  Abbot  C.J.  in  Taylor 
v.  Young  (c)  and  The  Overteers  of  St.  Martin  v.  Warren  (d), 
shew  that  if  the  damages  are  contingent,  the  fact  of  there 
being  a  bond  makes  no  difference.  In  all  the  cases  cited 
on  the  other  side  there  is  not  a  single  instance  where  the 
breach  occurred  before  bankruptcy,  and  a  simple  rule  was 
applicable  to  ascertain  the  damages,  in  which  it  has  been 
held  that  the  claim  was  not  proveable.  [Patteson  J.  lu  Ex 
parte  Coming  (e)  it  was  held,  that  where  a  contract  to  re- 
place stock  on  a  certain  day  had  been  broken  before  bank* 
ruptcy,  the  proof  might  be  made  in  respect  of  the  coutract 
of  loan.  But  if  the  damage  arising  from  fluctuations  in  the 
market  is  ascertainable,  it  would  not  have  been  necessary 
to  throw  it  back  on  the  loan.  That  principle  may  run 
through  all  the  cases  on  the  subject  in  Chancery.] 

Cur.  adv.  vult. 

(a)  6  T.  R.  695.  (d)  1  B.  &  Aid.  491. 

{b)  5  Bing.  63.  (e)  9  Ves.  115. 

(c)  3  B,&Ald.521. 
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Lord  Denman  C.J.  on  this  day  delivered  the  judgment  1838. 
of  the  Court. — The  question  in  this  case  was,  whether  the  Vqr^^ 
difference  between  the  contract  price  of  a  cargo  of  whale  and  others 
oil  of  merchantable  quality,  which  certain  persons  had  gICI^1LL 
agreed  to  purchase  of  the  plaintiffs,  but  had  refused  to  and  another, 
accept,  and  the  market  price  of  the  oil  at  the  time  of  refusal 
can  be  proved  under  a  fiat  of  bankruptcy  issued  against 
those  persons  upon  an  act  of  bankruptcy  committed  subse- 
quent to  the  refusal.  The  decision  of  Boorman  v.  Nash  (a), 
cited  on  the  defendants'  behalf,  is  not  decisive  of  the  present 
case,  because  there  the  breach  did  not  take  place  till  after  the 
act  of  bankruptcy  and  the  commission:  but,  independently 
of  all  authority,  we  must  inquire  whether  the  difference  of 
price  before  stated,  which  undoubtedly  is  the  true  measure 
of  the  damages  sustained  by  the  plaintiffs,  was  a  debt  due 
from  the  bankrupts.  In  many  cases  in  Chancery  proof  has 
been  admitted  of  the  value  of  stock  agreed  to  be  transferred 
at  a  given  day;  most  of  them  are  cases  of  loans  of  stock ; 
but  there  is  one  instance  of  allowing  the  value  of  a  sum  of 
stock  to  be  proved  which  was  covenanted  to  be  transferred 
by  a  marriage  settlement.  We  were  strongly  pressed  with 
these  authorities,  as  establishing  the  principle,  that  any 
right  to  recover  money  or  money's  worth  may  be  treated  as 
a  debt,  when  its  amount  can  be  fixed  by  calculation.  But 
we  think  that  those  cases  must  be  regarded  as  exceptions  to 
the  rule,  which  is,  generally  speaking,  that  no  claim  of 
this  nature  shall  be  proveable  as  a  debt  for  which  the  inter- 
vention of  a  jury  is  necessary.  That  it  was  so  here  is 
undeniable,  for  every  one  of  the  data,  which  form  the 
basis  of  the  calculation,  may  be  denied  and  disputed,  and 
is  the  subject  of  opinion  rather  than  direct  decision  of  facts. 
And  although  the  case  finds  the  quantity  of  the  oil,  and 
that  it  was  of  merchantable  quality,  and  that  customary 
allowances  were  offered  to  be  made,  and  what  was  the 
market  price  of  oil  of  that  quality  at  the  time  of  refusal, 
and  that  such  price  was  in  the  knowledge  of  all  parties;  yet 
(a)  9  B.  &  C.  145. 
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it  does  not  find  that  any  settlement  was  made  or  account 
Green      agreed  t0  hy  the  bankrupts,  nor  any  thing  which  would 
and  others    have  precluded  them  from  disputing  every  one  of  those 
Bic knell    ^act8  before  a  jurv»  on  the  contrary,  it  states  that  the  bank- 
and  another,  rupts  positively  refused  to  accept  or  pay  for  the  oil,  and  no 
reason  is  assigned  for  their  so  doing.    For  these  reasons 
we  are  of  opinion  that  the  sum  claimed  is  not  a  debt,  but 
damages,  and  cannot  be  proved;  therefore  our  judgment 
must  be  for  the  defendants,  that  a  nolle  prosequi  be  entered. 

Judgment  for  the  defendants. 


Thursday,  DoE  d.  MERCERON  V.  BRAGG. 

June  Wilt, 

A  mortgage  EJECTMENT,  tried  before  Coleridge  J.,  at  the  Middle- 
cure  300/.  and  sex  sittings  in  this  term.  The  lessor  of  the  plaintiff  claimed 

interest,  with  under  a  deed  of  the  8th  March,  1825,  whereby  the  premises 
a  proviso  for  . 

redemption  if  in  dispute  were  mortgaged  to  him  by  the  defendant  for 

IhouTd°reg"a!0r  300/'  The  deed'  Which  b0re  a  31  8tamP'  contained  a  P1^ 
the  sum  <fue,    viso  for  re-conveyance,  if  the  mortgagor  should  repay  the 

pay  aU°rates    8Um  °^  on        8th  March,  1826,  with  5  per  cent. 

and  taxes       interest  in  the  meantime,  without  any  deduction  or  abate- 

which  might 

be  imposed  on  ment  whatsoever,  for  or  by  reason  of  any  taxes,  charges, 

the  premises,   assessments,  cause,  matter  or  thing  whatsoever,  now  or 

nnd  containing  m  . 

a  covenant      hereafter  to  be  imposed  upon  or  payable  in  respect  of  the 

same1  effect  is  Prem'8es>  or  on  l*ie  principal  sum  of  300/.  or  the  interest, 

properly        or  upon  the  said  Joseph  Mercerori,  bis  executors,  adminis* 

stamped  with  .  .  - 

an  ad  valorem  trators  or  assigns,  or  any  other  person  or  persons,  for  or  in 

55*  Geo  "a****  re8Pect  °f  l'ie  same>  by  ac*  °f  parliament  or  otherwise  how 
c  184,  and      soever;  and  also  should,  in  the  meantime  and  until  full  pay- 

qm>e  Uie'ss/  ment  alM*  sat'8fact'on  0I"  t*ie  sa^  principal  sum  and  interest, 
stamp  payable  pay  and  satisfy,  or  cause  to  be  paid  and  satisfied,  all  annual 
curilw  a^um   anc*  ot^er  taxes*  rates,  duties,  assessments,  and  charges 

of  indefinite  whatsoever,  which  from  time  to  time  should  be  payable  for 
amount*  .  . 

or  in  respect  of  the  said  premises. 
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Then  followed  a  covenant  by  the  mortgagor  for  payment 
of  300/.  and  interest,  and  also  of  all  taxes  and  assessments, 
in  the  terms  of  the  proviso  above  mentioned. 

It  was  objected  that  the  deed  was  insufficiently  stamped, 
as  the  proviso  and  covenant  for  payment  of  the  taxes  and 
assessments  related  to  an  indefinite  sum,  so  as  to  require  a 
251.  stamp,  within  the  55  Geo.  3,  c.  184;  and  Hake  v. 
Peters  (a)  was  cited.  The  learned  judge  directed  a  non- 
suit, but  reserved  leave  to  move  to  enter  a  verdict  for  the 
plaintiff. 

Wightman,  on  a  former  day  in  this  term,  having  obtained 
a  rule  nisi, 

Byles  now  shewed  cause  (a).  An  ad  valorem  stamp,  by  the 
65  Geo.  3,  c.  184,  (Schedule,  part  1,  title  "  Mortgage,")  is 
imposed  on  mortgage  deeds,  "  where  the  same  respectively 
shall  be  made  as  a  security  for  the  payment  of  any  definite 
and  certain  sum  of  money,  advanced  or  lent  at  the  time,  or 
previously  due  and  owing,  or  forborne  to  be  paid,  being  pay* 
able.  And  where  the  same  respectively  shall  be  made  as  a 
security  for  the  repayment  of  money  to  be  thereafter  lent, 
advanced  or  paid,  or  which  may  become  due  upon  an  ac- 
count current,  together  with  any  sum  already  advanced  or 
due,  or  without,  as  the  case  may  be ;  other  than  and  except 
any  sum  or  sums  of  money  to  be  advauced  for  the  insurance 
of  any  property,  comprised  in  such  mortgage  or  security, 
against  damage  by  fire,  or  to  be  advanced  for  the  insurance 
of  any  life  or  lives,  pursuant  to  any  agreement  in  any  deed, 
whereby  any  annuity  shall  be  granted  for  such  life  or  lives ; 
if  the  total  amount  of  the  money  secured,  or  to  be  ultimately 
recoverable  thereupon,  shall  be  uncertain  and  without  any 
limit"  the  stamp  imposed  is  25l.  "  But  if  the  total  amount 
of  the  money  secured,  or  to  be  ultimately  recoverable  there- 
upon, shall  be  limited  not  to  exceed  a  given  sum/'  the  same 
duty  as  on  a  mortgage  for  such  limited  sum.    Upon  the 

(a)  2  B.  &  Ad.  807.  man  C.  J.,  Ltitledale,  Patteson, 

(6;  June  12th,  before  Lord  Den*    and  Williams,  J 8* 
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face  of  tins  deed  the  sum  to  be  secured  in  respect  of  the 
rates  and  taxes  is  unlimited,  so  that  a  25/.  stamp  was 
necessary;  for  the  limit  must  be  expressed  on  the  face  of 
the  deed ;  HaUe  v.  Peters  (a).  In  that  case  the  premises 
mortgaged  were  held  on  lives;  and  the  mortgage  deed,  con- 
taining a  covenant  for  payment  of  the  premium  and  coats  of 
insurance  upon  a  particular  life  for  seven  years,  was  held 
to  require  a  25/.  stamp.  There  the  costs  of  insurance 
seemed  to  be  merely  a  personal  charge  on  the  mortgagor; 
but  here  the  amount  of  rates  and  taxes  is  to  be  added  to  the 
mortgage  money,  and  charged  upon  the  estate,  so  that  the 
present  case  is  much  stronger;  and  the  proviso  and  covenant 
are  not  only  for  payment  of  taxes  in  respect  of  the  estate, 
but  also  of  any  collateral  tax  in  respect  of  the  sum  lent. 
Dickson  v.  Cass  (6)  also,  which  decided  that  a  25/.  stamp  was 
necessary  to  a  bond,  given  to  bankers  to  secure  1000/.  to  be 
advanced  in  the  way  of  discount  on  bills,  and  also  their 
charges  for  commission,  is  a  strong  authority  for  the  defend* 
ant,  and  shews  that  the  trivial  nature  of  the  charges,  which 
are  left  undefined,  is  quite  immaterial.  In  Doe  d.  Scruton 
v.  Snaith(c),  a  mortgage  deed  for  3000/,,  with  interest  and 
all  expenses  of  the  deed,  was  held  not  to  be  a  security  for 
an  indefinite  amount ;  but  it  was  a  matter  of  course  for  the 
mortgagor  to  pay  those  expenses,  so  that  the  stipulation 
respecting  them  was  nugatory.  And  in  Doe  d.  Jar  man  v. 
Larder  (rf),  where  the  25/.  stamp  was  dispensed  with,  al- 
though the  mortgagor  covenanted  to  procure  a  renewal  of 
the  term  mortgaged,  which  was  determinable  on  lives,  and 
there  was  no  limitation  of  the  sum  to  be  paid  for  such  re* 
newal,  the  mortgagee  had  not,  in  case  of  default  in  that 
respect,  any  security  on  the  premises  mortgaged. 

Wight  man  9  contra.  The  case  of  Doe  d.  Scruton  v. 
Snaith  (c),  which  was  decided  after  Halse  v.  Peters  (a), 
ought  to  govern  the  present  case.    In  Dickson  v.  Cass  (4), 


(a)  2B.& Ad.  807.  (c)  8  Bing.  146. 

*    (b)  1  B.  &  Ad.  848.  (<Q  3  Biog.  N.  C.  93. 
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and  many  other  cases,  the  indefinite  sum  to  be  secured  by 
the  deed,  was  something  over  and  above  the  sum  lent ;  aud 
in  Halse  v.  Peters  (a)  there  was  an  advance  by  the  mort- 
gagee of  the  sum  necessary  to  effect  a  collateral  object, 
namely,  the  insurance  of  a  life.  Here,  however,  the  object 
of  the  stipulation  relative  to  the  rates  and  taxes  is,  that  the 
mortgagee  may  receive  back  his  money  without  loss  or 
diminution;  and  the  rates  and  taxes  are  not  a  collateral 
matter,  but  are  incidental  to  the  premises  mortgaged. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — The  plaintiff  was  nonsuited  for  the  insufficiency  of 
stamp  on  a  mortgage  deed,  on  the  authority  of  Halse  v. 
Peters (a)>  decided  in  this  Court  in  M.  T.  1 83 1.  In  Doe 
d.  Scruton  v.  Snaith  (6),  which  was  decided  in  H.  T.  1832, 
the  Court  of  Common  Pleas  took  a  different  view  of  the 
point,  all  the  four  judges  giving  their  reasons  in  detail  for 
thinking  the  stamp  sufficient.  The  former  case  was  not  at 
that  time  reported,  nor  brought  before  the  Court  of  Com- 
mon Pleas:  on  the  other  hand,  a  decision  of  Lord  Tenter* 
den,  in  P messing  v.  Ing  (c),  on  which  that  Court  mainly 
relied,  does  not  appear  to  have  been  cited  in  Halse  v. 
Peters  (a).  We  are  of  opinion  that  the  authority  of  Doe  d. 
Scrulon  v.  Snaith  (b)  ought  to  prevail. 

The  objection  was,  that  the  mortgage  deed  was  stamped 
only  to  the  extent  of  the  sum  advanced,  and  did  not  cover 
the  amount  of  taxes  and  rates  which  might  be  charged  on 
the  premises,  and  which  the  mortgagor  covenanted  to  pay, 
and  until  payment  of  which  the  proviso  for  redemption  was 
not  to  operate.  This  amount  is  truly  said  to  be  uncertain 
and  without  limit,  and  hence  the  25l.  stamp  is  argued  to  be 
necessary  instead  of  the  ad  valorem  stamp.  The  answer  is, 
that  to  the  amount  of  those  taxes  and  rates  the  mortgagee  is 

(a)  2  B.  &  Ad.  807.  (c)  4  B.  &  Aid.  204. 

(6)  8  Bing.  146. 
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at  all  events  entitled;  that  he  required  no  stipulation  in 
respect  of  them ;  and  that  the  stamp  is  regulated  by  the 
amount  advanced  or  agreed  to  be  advanced.  This  distinc- 
tion is  made  clear  by  the'  chief  justice's  remarks  in  Doe  d. 
Scruton  v.  S/iaith  (a). 

We  are  therefore  of  opinion  that  the  rule  for  setting  aside 
the  nonsuit,  and  entering  the  verdict  for  the  plaintiff,  must 
be  made  absolute. 

Rule  absolute. 

(a)  8  Bing.  146. 


Thurtday,  Doe  d.  James  Hinton  Baverstock  v.  Rolfe. 
June  14th. 

1.  Tenant  Ejectment  for  lands  in  the  parish  of  Clavering  cum 
tenant  in  re-  Langtey*  m  the  county  of  Essex.    At  the  trial  at  Chelms- 

OT^yhoId^uf  ^0r^'  at  t'1C  ^8Sex  8Prm8  assiaes>  1836,  before  VaughanJ., 
fered  a  reco-  it  appeared  that  the  lessor  of  the  plaintiff  claimed  certain 

very,  and  de-  freehold  and  copyhold  lands  as  the  heir  of  Mrs.  J  ant  Ba- 
clared  uses  on  .  . 

the  surrender,  ver stock,  who  died  in  1835.    The  defendant  claimed  under 

robmwycon-  one  John  Letch>  who  Purcha8ed  the  lauds  in  *776.  The 
veyance,  were  plaintiff's  claim  to  the  freehold  was  abandoned :  the  plain- 
purchaser^  t\S98  title  to  the  copyhold  lands  was  as  follows: 
Held,  that  the 

recovery  itself  was  not  therefore  void,  but  that  it  operated  so  as  to  give  them  the  fee 
by  way  of  resulting  use. 

2.  A.,  tenant  for  life  of  a  copyhold,  B. his  daughter,  who  had  five  children  living, 
being  tenant  in  tail  in  remainder,  joined  in  a  recovery  in  1778,  and,  in  alleged  pursu- 
ance of  bis  marriage  articles,  A.  surrendered  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  B.  for  life,  remainder  to  the  right  heirs  of  the  survivor:  -4.  and  within 
two  or  three  weeks  of  the  surrender,  conveyed  the  fee  to  a  bon&  fide  purchaser.  The 
contingent  remainder  terminated  in  favour  of  B.,  in  1802,  and  in  1835  she  died.  B.'s 
son  thereupon  brought  ejectment  against  the  purchaser,  who  had  been  in  possession 
since  1778,  on  the  ground  that  a  contingent  remainder  having  been  created,  it  could 
not  pass  by  the  surrender  of  1778: — Held,  first,  that  as  no  contract  with  A.  appeared 
on  the  face  of  the  transaction,  and  the  settlement  was  not  made  with  a  view  to  the 
interests  of  B.'s  children,  the  Court  would  not  infer  that  a  contract  actually  existed  that 
A,  should  join  in  the  recovery,  on  the  consideration  of  having  a  contingent  remainder 
in  the  fee  limited  to  himself,  and  therefore  that  the  uses  were  void,  under  the  27  Elii. 
c.  4,  against  a  bona  fide  purchaser;  second,  that  as  the  surrender  passed  B.'s  life 
estate,  the  claim  to  the  fee  did  not  accrue  till  her  death,  in  1835. 

3.  An  heir,  on  whom  a  contingent  remainder  in  a  copyhold  has  devolved,  may  bring 
ejectment  before  admittance. 
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In  1732  the  Rev.  Francis  Bridge  died  seised  of  the 
copyhold  lands,  leaving  his  two  daughters,  Mary,  wife  of 
Edward  Hinton,  and  Sarah,  wife  of  Philip  Betts,  his  co- 
heiresses. 

The  title  as  to  M  rs.  Hint  on' s  moiety  was  as  follows : 

10th  May,  1746.  At  a  court  then  held  for  the  manor  of 
Clavering  cum  Langley,  reciting  that  at  a  court  held  the 
29th  June,  1732,  Mary,  the  wife  of  Edward  Hinton,  clerk, 
as  one  of  the  daughters  and  coheirs  of  Francis  Bridge, 
clerk,  deceased,  was  admitted,  to  her  and  her  heirs,  to  a 
moiety  of  the  copyholds ;  and  the  said  Edward,  and  Mart/ 
his  wife,  then  surrendered  the  said  premises  to  the  use  of 
the  said  Mary  for  life ;  remainder  to  the  use  of  Edward 
Hinton  for  life ;  remainder  to  the  use  of  the  heirs  of  the 
said  Mary  by  Edward  Hinton;  remainder  to  the  use  of  her 
right  heirs  for  ever:  Now  at  this  court  it  was  presented 
that  the  said  Edward  Hinton  and  Mary  his  wife  are  both 
dead,  and  that  Martha  Hinton  is  their  only  child  and  heir ; 
whereupon  the  said  Martha  Hinton  was  then  admitted  to 
the  said  moiety  to  her  and  the  heirs  of  her  body. 

1st  August,  1746.  At  a  court  held  this  day  Martha  Hin* 
ton  surrendered,  and  suffered  a  recovery;  and  the  demandant 
surrendered  the  said  moiety  to  the  use  of  the  said  Martha 
Hinton  until  her  marriage,  then  contemplated,  with  John 
Hinton,  clerk,  and  immediately  after  this  marriage  to  the 
use  of  the  said  Martha  Hinton  for  life ;  to  the  use  of  the 
said  John  Hinton  for  life ;  to  the  use  of  the  children  of  the 
said  marriage,  according  to  appointment,  and  in  default 
thereof,  to  the  use  of  the  heirs  of  the  body  of  the  said 
Martha  Hinton  by  the  said  John  Hinton;  with  ultimate 
remainder  to  the  right  heirs  of  the  survivor  of  the  said  John 
and  Martha  Hinton:  whereupon,  at  the  said  court,  Martha 
was  admitted  tenant  of  the  said  moiety,  according  to  the 
said  surrender,  to  hold  to  her  and  her  heirs,  until  the  said 
marriage  should  take  place,  and  immediately  after  the 
solemnization  to  her  use  for  life. 

4th  June,  1762.  At  a  court  then  held,  after  reciting  the 
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last  admission,  it  was  presented  that  the  said  marriage  had 
taken  place,  and  that  the  said  Martha  Hintoti  was  dead ; 
whereupon  John  Hinlon  was  admitted  for  life. 

16th  May,  1778.  At  a  court  then  held,  reciting  the  two 
last  admissions,  the  said  John  Hinton  informed  the  court 
that  Martha  Hinton,  his  late  wife,  had  not  made  any  limi- 
tation or  appointment  of  the  said  premises,  and  that  she 
had  left  Jane  Hinton  and  Martha  Hinton  (then  infanta)  the 
only  heirs  of  her  body;  and  that  the  said  Martha,  the 
daughter,  died  an  infant ;  and  that  the  said  Jane,  hia  eldest 
and  then  surviving  daughter,  was  the  wife  of  James  Haver- 
stock:  whereupon  the  said  Jane  Baverstock'pmjed  to  be, 
and  was  admitted  to  this  moiety,  to  hold  from  the  decease 
of  the  said  John  Hinton  to  her  and  the  heirs  of  her  body. 
The  title  as  to  the  other  moiety  was  as  follows 
19th  May,  1758.  At  a  court  then  held,  reciting  that  at  a 
court  held  on  the  26th  May,  1740,  it  was  presented,  that 
on  the  1 1th  January  last  past,  Philip  Betts  and  Sarah  his 
wife,  customary  tenants  of  the  manor  aforesaid,  surrendered 
into  the  hands  of  the  lord  all  that  moiety,  &c.,  and  reciting 
that  at  a  court  held  on  the  3rd  June,  1757,  it  was  pre- 
sented that  the  said  Sarah  Betts  had  been  dead  several 
years,  and  that  the  said  Philip  Betts  had  died  since  the  last 
court;  and  that  the  said  Edward  Hinton,  and  Mary  his 
wife,  were  also  both  dead ;  and  that  Martha,  wife  of  John 
Hinton,  was  their  only  child  and  heir :  Now  at  that  court 
the  said  Martha  Hinton  was  admitted  tenant  to  the  said 
moiety,  descended  to  her  as  aforesaid,  to  hold  to  her  and 
her  heirs. 

4th  June,  1762.  At  a  court  then  held,  after  reciting  that 
the  said  Martha  Hinton  had  died  seised  of  the  said  moiety, 
and  that  Jane  Hinton  and  Martha  Hinton,  both  infants, 
were  her  only  daughters  and  coheirs,— the  custody  of  the 
said  infants,  and  of  the  aforesaid  moiety,  was  granted  to 
John  Hinton,  their  father;  and  thereupon  the  said  Jane 
Hinton  and  Martha  Hinton  were  admitted  tenants  to  the 
said  moiety,  to  hold  one  moiety  thereof  to  the  said  Jane 
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and  her  heirs,  and  the  other  moiety  to  the  said  Martha  and 
her  heirs. 

7th  July,  1777*  At  a  court  then  held,  reciting  the  death 
of  the  said  Martha  Hinton  under  the  age  of  twenty-one 
years,  and  that  Jane  Baverstock  was  her  only  sister  and  co- 
heir, the  said  Jane  was  thereupon  admitted  to  one  undi- 
vided fourth  part  (viz.  to  Martha's  moiety),  to  her  and  her 
heirs. 

16th  May,  1778.  At  a  court  then  held,  James  Baverstock 
and  Jane  his  wife,  (the  said  Jane  being  first  separately  ex- 
amined,) in  performance  of  the  covenants  on  the  part  of 
Martha  Hinton,  mother  of  the  said  Jane  Baverstock,  con- 
tained (a)  in  a  certain  indenture  of  release  and  settlement,  of 
31st  July,  1746,  made  between  Martha  Hinton,  then  Mar- 
tha  Hinton,  spinster,  of  the  first  part — the  said  John  Hin- 
ton, clerk,  her  then  intended  husband,  of  the  second  part — 
and  the  Rev.  John  Mart/on  and  the  Rev.  Robert  Eyre,  of 
the  third  part,— surrendered  the  said  moiety 

To  the  use  of  the  said  John  Hinton,  the  father  of  the 
said  Jane  Baverstock,  for  life ; 

To  the  use  of  the  said  Jane  Baverstock,  the  only  surviving  # 
issue  of  Martha  Hinton,  and  the  heirs  of  her  body ; 

To  the  use  of  the  heirs  of  the  said  John  Hinton  for  ever : 

Whereupon  the  said  John  Hinton  and  Jane  Baverstock 
were  admitted  tenants  to  the  said  surrendered  moiety,  to 
hold  as  aforesaid. 

The  two  moieties  having  now  coalesced,  the  title  was  as 
follows : — 

16th  May,  1778.  At  a  court  then  held,  it  was  presented 
that  immediately  after  the  last  admission  came  John  Hinton, 
clerk,  and  James  Baverstock,  and  Jane  his  wife,  and  surren- 
dered all  the  said  premises 

To  the  use  of  Joseph  Wornwell  and  his  heirs,  who  was 
thereupon  admitted,  to  make  him  a  tenant  to  the  praecipe, 
in  order  that  a  recovery  might  be  suffered ;  to  hold  to  him 
and  his  heirs  for  ever ;  and  immediately  afterwards,  at  that 


(a)  See  post,  653. 
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court,  a  recovery  was  suffered  against  the  said  Joseph  Worn' 
well,  with  voucher  by  James  Baver stock  and  Jane  his  wife; 
and  Benjamin  Sealey  (the  demandant)  was  thereupon  admit- 
ted to  the  said  premises ;  and  at  the  same  court  the  said 
Benjamin  Sealey,  Joseph  Wornwell,  John  Hint  on,  James 
Baverstoclc,  and  Jane  his  wife  (she  being  again  privately 
examined),  surrendered  the  aforesaid  premises,  so  recovered 
to  the  lord,  to  the  use  of  the  said  John  Hinton  and  his  as- 
signs for  life;  to  the  use  of  Jane  Baverstoclc  and  her  assigns 
for  life ;  and  after  the  death  of  the  said  John  Hinton  and 
Jane  Baverstoclc,  and  the  survivor  of  them,  to  the  use  of 
the  heirs  of  the  survivor ; 

And  the  said  John  Hinton  and  Jane  Baverstock  were 
thereupon  admitted,  according  to  the  effect  of  the  last  sur- 
render ;  and  at  that  same  court  the  said  John  Hinton,  in 
pursuance  of  his  covenants  in  an  indenture  of  9th  October, 
1769,  between  John  Hinton,  of  the  first  part — James  Ba- 
verstock, of  the  second  part — and  Charles  Blackstone  and 
Thomas  Baverstock,  of  the  third  part, — being  the  marriage 
settlement  of  Jane  Hinton,  the  daughter  of  the  said  John 
Hinton,  with  the  said  James  Baverstock,  and  also  the  said 
James  Baverstock  and  Jane  his  wife,  surrendered  into  the 
hands  of  the  lord  one  undivided  moiety  of  all  the  premises; 

To  the  use  of  the  said  Charles  Blackstone  and  Thomas 
Baverstock,  in  trust  for  the  use  of  the  said  James  Baver- 
stock for  life,  in  trust  for  the  use  of  the  said  Jane  Baverstock 
for  life,  in  trust  for  the  use  of  Thomas  Baverstock  (eldest 
son  of  James  Baverstock,  by  Jane  his  wife),  John  James 
Baverstock,  Jane  Baverstock,  Mary  Baverstock,  and  Frances 
Baverstock,  and  all  such  other  childreu  of  the  said  Jane,  the 
wife  of  the  said  James  Baverstock,  by  the  said  James  Ba- 
verstock, in  such  shares  as  the  said  James  and  Jane  Baver- 
stock should  appoint ;  and  in  default  of  such  appointment, 

In  trust  for  the  use  of  the  said  children  in  tail  male,  with 
ultimate  remainder  to  the  heirs  of  the  said  Jane  Baverstock 
for  ever ; 

With  power  to  the  said  Charles  Blackstone  and  Thomas 
Baverstock  to  sell  all  the  aforesaid  moiety,  and  to  buy  other 
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lands  of  equal  value,  to  be  held  subject  to  the  same  uses; 
and  thereupon,  at  that  court,  the  said  Charles  Blackstone 
and  Thomas  liaverstock  were  admitted  to  the  said  moiety, 
according  to  the  terms  of  the  last-mentioned  surrender. 

The  defendant's  title  was  as  follows : 

30th  and  31st  July,  1746.  By  indentures  of  lease  and 
release,  made  between  Martha  Hinton  of  the  first  part, 
(maternal  grandmother  of  the  lessor  of  the  plaintiff,)  the 
Rev.  John  Hinton  of  the  second  part,  and  trustees  of  the 
third  part;  after  reciting  a  marriage  about  to  take  place 
between  the  said  Martha  Hinton  and  John  Hinton ,  the  said 
Martha  Hintoti  conveyed  to  the  trustees  certain  freeholds, 
to  the  use  of  John  Hinton  for  life;  remainder  to  the  use  of 
Martha  for  life ;  remainder  to  the  use  of  such  child  of  the 
marriage  as  Martha  should  appoint ;  remainder  to  the  use 
of  the  heirs  of  Martha  Hinton  by  John  Hinton  ;  remainder 
to  the  use  of  the  heirs  of  the  survivor  of  the  said  John  and 
Martha  Hinton;  and 

She  further  covenanted  to  surrender  that  moiety  of  the 
copyhold  which  she  had  in  possession  (a),  and  also  her 
remainder,  expectant  on  the  decease  of  Philip  Betts,  in  the 
other  moiety,  to  the  same  uses  as  the  freeholds. 

9th  October,  1769.  An  indenture,  made  between  John 
Hinton  of  the  first  part,  James  Baverstock  of  the  second 
part,  and  Charles  Blackstone  and  Thomas  Baverstock  (as 
trustees),  of  the  third  part ;  after  reciting  that  the  interest 
in  the  copyhold  premises,  subject  to  the  life  estate  of  John 
Hinton,  had  become  vested  in  Jane  Hinton  and  Martha 
Hinton,  and  that  a  marriage  was  then  contemplated  between 
the  said  Jane  Hinton  and  James  Baverstock,  and  that  John 
Hinton  had  agreed  to  surrender  all  his  interest  in  a  moiety 
of  the  said  copyholds,  unto  the  said  trustees  in  trust,  the 
said  John  Hinton  then  covenanted  that  he  would,  within  six 
months  after  the  said  Jane  Hinton  should  arrive  at  the  age 

(a)  See  the  surrender  of  one  Baverstock,  of  the  other  moiety, 

moiety  accordingly,  ante,  649,  and  ante,  653. 
the  surrender  by  her  daughter,  Mrs. 
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of  twenty-one,  convey  unto  the  said  trustees  (inter  alia)  a 
moiety  of  the  said  copyhold  lands  to  the  use  of  the  said 
James  Bavcrstoch  for  life;  remainder  to  the  use  of  the 
said  Jane  Hinton  for  life;  remainder  to  the  use  of  such 
child  or  children  of  the  said  Jane  Hinton,  by  James  Haver- 
stock,  as  the  survivor  of  them  should  appoint;  and  in  de- 
fault thereof,  to  the  use  of  the  heirs  of  Jane  Hinton  by  James 
Baver stock;  with  ultimate  remainder  to  her  own  right  heirs. 
This  deed  contained  a  proviso  that  the  trustees,  on  the 
request  of  the  said  James  Baverstoch  and  Jane  his  wife, 
might  sell  or  exchange  the  settled  lands  for  others  of  equal 
value. 

29  and  30  May,  1778.  By  indenture  of  lease  and  release, 
the  release  made  between  John  Hinton  of  the  first  part, 
James  Baverstock  and  Jane  his  wife  of  the  second  part, 
Charles  Blackstone  and  Thomas  Baverstock  of  the  third 
part,  and  Benjamin  Sealey  of  the  fourth  part,  reciting  the 
said  articles  of  9th  October,  J  769,  and  that  the  marriage 
therein  contemplated  had  taken  place,  and  that  there  were 
two  sons  and  three  daughters  of  this  marriage  then  living, 
and  that  no  settlement  had  been  made  in  pursuance  of  the 
coveuants  therein  contained :  it  was  witnessed,  that  the  said 
John  Hinton,  in  pursuance  of  his  covenant  for  settling  the 
said  moiety  (inter  alia),  conveyed  the  same  to  the  said  trus- 
tees, and  for  barring,  destroying,  and  extinguishing  all  estates 
tail  &c,  a  fine  (as  to  the  freehold)  was  levied;  and  reciting, 
that  at  a  court  held  on  the  16th  May  then  instant,  John 
Hinton,  in  pursuance  of  the  covenants  in  the  said  articles 
contained,  and  said  James  Baverstoch  and  Jane  his  wife, 
surrendered  the  copyhold  premises,  held  of  the  said  manor, 
(a  good  and  perfect  recovery  of  the  entirety  of  the  said  copy- 
hold premises  having  been  previously  suffered  at  the  same 
court,)  to  the  use  of  the  said  trustees  in  trust;  viz.  to  the 
use  of  James  Baverstock  for  life,  remainder  to  the  use  of 
Jane  Baverstock  for  life,  remainder  to  the  use  of  the  five 
children  then  alive,  and  other  children  to  be  born,  as  they 
should  appoint,  and  in  default  thereof,  to  Thomas  Baver- 
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stock,  the  eldest  son  in  tail,  remainder  to  the  second  and 
other  sons  successively  in  tail,  with  ultimate  remainder  to 
the  right  heirs  of  Jane  Baverstock.  This  settlement  also 
contained  a  proviso  and  power  for  the  trustees,  on  the 
request  of  James  and  Jane  Baverstock,  to  sell  any  part  of 
the  settled  lands,  and  to  lay  out  the  proceeds  on  lands  of 
equal  value,  and  that  the  said  John  Hint  on,  James  Baver- 
stock, Charles  Blackstone,  and  Thomas  Baverstock,  might  at 
any  time  revoke  the  uses  then  created,  and  create  others. 

1  and  2  June,  1778(a).  By  indenture  of  lease  and  release 
of  this  date,  the  above-mentioned  settlement  was  recited, 
and  also  that  it  had  been  thought  for  the  benefit  of  the  said 
James  Baverstock  and  Jane  his  wife,  and  their  issue,  to  sell 
the  said  moiety  of  freehold  and  copyhold  lands  so  vested 
in  the  said  trustees,  and  that  the  said  John  Hinton  and 
James  Baverstock  had  agreed  with  John  Letch  for  the  sale 
to  him  of  the  said  moiety  so  vested  in  the  trustees  as  afore- 
said, and  of  the  other  moiety  of  the  said  premises,  to  which 
John  Hinton  was  entitled  for  life,  for  the  sum  of  2020/., 
and  that  James  Baverstock,  in  order  to  enable  him  to  carry 
said  agreement  into  execution,  and  in  pursuance  of  the  con- 
dition in  the  said  settlement  contained,  for  assuring  unto 
the  said  trustees  other  premises  of  equal  value  with  the 
lands  settled,  proposed  to  convey  to  them  the  premises 
thereinafter  mentioned  (being  of  superior  value  to  the  settled 
lands).  The  deed  then  conveyed  certain  estates  at  Alton, 
in  Hants,  to  the  trustees,  to  the  same  uses  as  those  con- 
tained in  the  settlement  of  1778. 

24th  and  25th  June,  1778.  By  indentures  of  lease  and  re- 
lease, made  between  John  Hinton  of  the  first  part,  James 
Baverstock  and  Jane  his  wife  of  the  second  part,  Charles 
Blackstone  and  Thomas  Baverstock  of  the  third  part,  Ben- 
jamin Sealey  of  the  fourth  part,  and  John  Letch  of  the  fifth 
part;  reciting  the  indentures  of  50th  and  31st  July,  1746, 
of  the  29th  and  30th  May,  1778,  and  of  the  1st  and  2d 

(a)  Tliis  deed  was  not  put  in     referred  to  in  the  argument  in  this 
evidence  nt  the  trial,  but  it  was  Court. 
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June,  1778,  and  reciting  that,  in  part  performance  of  the 
said  agreement,  the  said  James  Buverstock  and  Jane  his 
wife  did,  on  the  20th  of  May  last,  surrender  the  copyhold 
held  of  the  manor  of  Curies  (a),  it  was  witnessed,  that  in 
further  performance  of  said  agreement,  and  in  consideration 
of  2020/.,  paid  by  the  said  John  Letch  for  the  entirety  of 
the  said  freehold  and  copyhold  premises,  the  said  trustees, 
and  James  Baverstoch  and  Jane  his  wife,  bargained,  sold, 
granted  &c.  one  moiety  of  freehold  premises  &c.,  and  the 
said  James  Baverstock  covenanted  that  the  said  trustees,  at 
the  next  court  day  of  the  manor  of  Clavering,  should  sur- 
render all  that  moiety  of  the  said  copyholds  held  of  the  said 
manor,  and  that  John  Hinton  and  James  Baverstock  and 
Jane  his  wife,  would  surrender  all  the  other  moiety  of  the 
said  copyhold,  to  the  use  of  the  said  John  Letch,  his  heirs 
or  assigns. 

27th  June,  1778.  At  a  court  then  held  for  the  manor  of 
Clavering,  Charles  Blackstone  and  Thomas  Baverstock  sur- 
rendered one  moiety  of  the  said  copyhold,  and  James  Baver- 
stock and  Jane  his  wife  released  to  John  Letch  in  fee,  and 
John  Hinton  and  James  and  Jane  Baverstock  surrendered 
the  other  moiety  to  John  Letch  in  fee. 

6th  July,  1778.  At  a  court  held  this  day,  John  Letch  was 
admitted  to  both  moieties  in  fee. 

The  execution  of  the  deeds  of  29th  and  30th  May,  1778, 
1st  and  2d  June,  1778,  and  24th  and  25th  June,  1778,  was 
attested  by  the  same  witnesses. 

John  Hinton  died  in  1802,  and  Mrs.  Jane  Baverstock 
having  survived  her  husband,  died  in  1S35,  intestate.  John 
Letch,  and  the  parties  under  whom  the  defendant  claimed, 
had  been  in  possession  since  1778. 

It  was  contended  at  the  trial  for  the  lessor  of  the  plaintiff, 
that  as  by  the  recovery  and  subsequent  admission  of  the 
lGth  May,  1778,  the  property  was  surrendered  to  the  use 
of  John  Hinton  for  life,  remainder  to  the  use  of  Jane  Baver- 

(a)  This  was  also  land  which  the  plaintiff  laid  claim  to,  but  subse- 
quently abandoned. 


Doe 
v. 
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stock  for  life,  remainder  to  the  use  of  the  heirs  of  the  sur-  1838. 
vivor  of  them,  a  contingent  remainder  was  created,  which 
they  could  not  pass  by  the  subsequent  surrender  to  Letch; 
that  the  contingency  having  terminated  in  favour  of  Mrs.  Rolfe. 
JBaverstock,  in  1802,  as  the  surrender  was  valid  to  pass  her 
life  estate,  on  her  death,  in  1 835,  the  lessor  of  the  plaintiff, 
who  was  her  son,  became  entitled  to  the  estate  as  heir. 

It  was  contended  for  the  defendant,  first,  that  on  the  whole 
of  the  deeds  of  May  and  June,  1778,  it  was  clearly  not  the 
intention  of  the  parties  to  create  a  contingent  remainder, 
but  to  pass  the  fee  as  they  had  power  to  do;  second,  that 
the  uses  created  on  the  surrender  of  May,  1778,  were  volun- 
tary, aud  therefore  void  as  against  a  bona  fide  purchaser,  on 
the  27  Eliz.  c.  4;  third,  that  the  lessor  of  the  plaintiff,  not 
having  been  admitted,  could  not  recover,  for  that  he  took 
as  a  purchaser,  and  not  as  heir;  fourth,  that  the  contingency 
having  determined  in  1802,  the  Statute  of  Limitations  ap- 
plied, as  the  possession  since  that  time  had  been  adverse. 

The  leamed  judge  directed  the  jury  to  find  in  favour  of 
the  plaintiff,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

Spankie  Serjt.,  in  Easter  term,  1856,  having  obtained  a 
rule  nisi  for  a  nonsuit, 

Thesiger,  Piatt,  and  C.  R.  Turner,  shewed  cause  against 

this  rule,  in  Michaelmas  term  last  (a).    I.  As  a  contingent  First  point: 

remainder  was  created  by  the  uses  declared  on  the  surrender  reMi^deM? 

of  16th  May,  1778,  which  it  is  clear  could  not  pass  by  the  the  copyholds 

subsequent  surrender  to  Letch,  or  by  estoppel;  Doe  v.  ^he1mtCe^ioen, 

Tomkinsfb),  Doe  v.  Wilson (c),  Goodtitle  v.  Morse {d);  it  is  °f  th*  Pities 

.    •        •       rL         •  to  pass  the  fee 

quite  immaterial  whether  the  intention  of  the  parties  was  to  cannot  prevail, 

pass  a  fee  or  not.  If  the  contingent  remainder  were  created 

by  a  mistake  of  the  parties,  it  is  a  mistake  in  law,  which 


(a)  Nov.  17  and  Nov.  18,  before        (b)  1 1  East,  185. 
Lord  Denman  C.  J.,  Pattcson,       (c)  4  B.  &  Aid.  303* 
Williams  and  Coleridge  Js.  (</)  3  T.  R.  365. 
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1838.  neither  this  Court  nor  Equity  can  rectify,  as  full  knowledge 
of  the  circumstances  was  had  on  all  sides ;  Bilbie  v.  Lum- 
ley  (a),  Brisbane  v.  Dacres  (b\  Worratt  v.  Jacob  (c).  Bat 
there  is  no  evidence  on  the  race  of  the  deeds,  that  the  crea- 
tion of  the  contingent  remainder  was  at  all  contrary  to  the 
intention  of  the  parties. 
Second  point :     If.  It  is  however  said,  that  the  uses  created  by  the  sur- 

cSe^Sd  render  of  l6th  May>  ,778'  are  fraudulent  agains* 

may  be  impli-  under  27  HHz.  c.  4,  as  being  a  voluntary  settlement  But 

wliuot Areata  l^at  *8  not  so»  ^or  on  looking  at  the  situation  of  the  parties 
family  settle-  iQ  May,  1778,  a  valid  consideration  for  the  joinder  of  all 
against  a  pur-  parties  in  the  surrender  existed.  At  that  time  John  Hinton 
chaser.  was  tenant  for  ]jfe  a8  lo  one  moiety  of  the  copyhold  pre- 

mises, with  remainder  to  his  daughter  Jane  Baverstock  in 
tail,  with  remainder  to  his  own  heirs,  and  Mrs.  Baverstock 
was  tenant  in  fee  of  the  other  moiety  by  descent.  As 
the  object  of  the  parties  was  to  suffer  a  recovery,  in  order 
to  bar  the  estates  tail,  the  concurrence  of  John  Hinton  was 
necessary ;  and  as  on  the  surreuder  he  was  to  take  an  estate 
in  fee,  contingent  on  the  event  of  his  surviving  his  daughter, 
Mrs.  Baverstock,  these  two  facts  formed  a  good  consideration 
for  the  surrender  of  each  party  respectively.  By  the  marriage 
articles  also,  of  October,  1769,  John  Hinton  had  covenanted 
to  settle  a  moiety  of  the  copyholds  on  Mrs.  Baverstock,  and 
the  surrender  of  May  16,  1778,  states  that  John  Hinton  did 
then,  in  pursuance  of  his  covenant,  surrender  the  said 
moiety  to  the  trustees  of  his  daughter.  The  recovery, 
therefore,  was  suffered  for  the  purpose  of  carrying  into  effect 
the  antenuptial  articles  of  October,  1769,  and  a  settlement 
M  as  accordingly  made  in  1778.  Settlements  of  this  nature, 
the  Courts  are  always  astute  to  support,  and  the  cases  shew 
that  John  Hinton  had  sufficient  consideration  for  joining  in 
the  conveyance.  Thus  in  Scot  v.  Bell(d),  where  a  married 


(a)  2  East,  469. 

(b)  5  Taunt.  143. 


(c)  3  Mer.  255. 
{d)  2  Lev.  70. 
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woman  joined  in  a  line  to  destroy  the  settlement  made  on 
her  before  marriage,  and  on  the  same  day  another  settle- 
ment was  made  upon  her,  by  which  she  took  lands  of  much 
greater  value,  it  was  held  that  the  Court  would  intend  that 
she  only  consented  to  bar  her  old  settlement  on  the  con* 
sideration  of  a  new  settlement  being  made  upon  her,  and 
therefore  that  the  conveyance  was  not  voluntary,  and  void 
against  a  purchaser.  So  in  Myddleton  v.  Lord  Kenyon  (a), 
it  was  held  that  the  joinder  of  the  son  with  his  father  to 
charge  the  settled  estates  was  a  valid  consideration.  Osgood 
v.  Strode  (b)  completely  illustrates  the  position,  that  where 
the  concurrence  of  a  party  is  necessary  in  a  settlement,  good 
consideration  may  be  presumed  from  the  fact  of  his  joining  in 
the  deed.  There,  the  father  and  the  son  had  each  an  interest 
in  the  estate,  and  by  articles  prior  to  the  son's  marriage,  they 
covenanted  to  settle  the  lands  on  the  son  for  life,  remainder 
to  the  wife  for  life,  remainder  to  the  issue  male  of  the  mar- 
riage, remainder  to  the  nephew  of  the  father  in  fee;  and  on 
its  being  contended  that  there  was  no  consideration  to  sup- 
port the  limitation  to  the  nephew,  who  was  a  stranger  to 
the  marriage,  Lord  Macclesfield  C.  held  that  he  would  pre- 
sume a  stipulation  by  the  father  that  the  estate  should  be 
so  limited,  before  he  would  join  in  the  settlement.  Roe  v. 
Mitton  (c)  is  a  still  stronger  case.  There  the  mother  having 
a  settlement  upon  the  whole  of  her  son  John  Hamerton1  n 
lands,  on  bis  marriage  consented  to  part  with  her  security 
on  the  whole,  and  to  take  instead  a  security  on  part  of  the 
lands;  and  in  the  marriage  settlement  thereupon  drawn  up, 
the  lands  were  settled  to  the  use  of  the  son  for  life,  remain- 
der to  his  sons  in  tail  male  successively,  remainder  to  his 
brother  Thomas  Hamerton  in  tail  male,  remainder  to  the 
daughters  of  John  Hamerton  in  tail,  remainder  to  John 
Hamerton  in  fee.  It  was  objected  that  there  was  no  con- 
sideration to  support  the  limitation  to  the  brother,  but  the 

(a)  2  Ve9.  jun.  410.  dleton  v.  Lord  Kenyon,  2  Ves.  jun. 

(6)  2  P.  Wms.  845.  410. 
(c)  2  Wils.  356.  Cited  in  Mt/d- 
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Court  held  that  the  mother  must  be  presumed  to  have 
joined  in  the  settlement  only  on  the  consideration  of  the 
estate  being  limited  to  her  second  son  Thomas,  on  the  failure 
in  tail  male  of  the  issue  of  her  son  John.  Hill  v.  Bishop 
of  Exeter  (a)  is  also  a  distinct  authority,  that  the  giving  up 
any  right  is  a  valuable  consideration  to  support  a  convey- 
ance, and  that  a  pecuniary  consideration  is  not  required. 
Nunn  v.  Wiismore  (b)  is  also  an  authority  to  shew  the  ten* 
dency  of  the  Courts  to  presume  a  good  consideration  for  a 
family  settlement.  Iu  this  case,  therefore,  the  Court  will 
presume  that  John  Hinton  agreed  to  give  up  his  estate  for 
life,  for  the  chance  of  getting  the  estate  to  himself  in  fee. 

III.  With  regard  to  the  non-admission  of  the  lessor  of 
the  plaintiff,  it  is  clearly  not  necessary,  as  he  was  the  remain- 
der-inan,  and  therefore  the  admittance  of  the  tenant  for  life 
was  sufficient;  Phypers  v.  Eburn  (c).  [Spankie  Serjt*  inti- 
mated that  it  was  not  intended  to  rely  upon  this  point.] 

IV.  As  to  the  point  of  the  Statute  of  Limitations,  viz.  that 
the  contingency  having  determined  in  Mrs.  Baver stock's 
favour,  in  1802,  her  right  of  entry  accrued  then,  it  is  coo* 
eluded  by  Doe  v.  Wilson  (d). 

Spankie  Serjt.,  Charuiell,  and  Tomlinson,  contrsL—  The 
general  proposition  is  not  disputed,  that  a  settlement  made 
in  consideration  of  marriage,  is  not  to  be  considered  as 
voluntary;  but  even  then  the  limitations  can  only  be  upheld 
with  regard  to  the  husband,  wife,  and  issue,  and  are  void  as 
to  remainders  to  collateral  relations  on  a  subsequent  sale  to 
a  bon&  fide  purchaser ;  Johnson  v.  Legard  (e),  Clayton  v. 
Wilton  (/).  The  cases  may  even  be  thought  to  have  gone 


(a)  2  Taunt.  69. 
(6)  8  T.  R.  521. 

(c)  3  Bing.  N.  C.  250.  See 
also  Church  v.  Mundy,  12  Ves. 
jun.  426. 

(d)  4  B.  &  Aid.  303. 

(0  6  M.  &  S.  60.   This  case 


was  reversed  by  the  Lord  Chancel- 
lor on  the  circumstances  of  the 
case,  but  not  as  to  the  principle  in 
the  text,  1  Turn.  &  Russ.  281. 

(/)  6  M.&S.67n;  2  Sag.  V. 
&  P.  164,  9th  ed. 
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too  far  on  the  27  Eliz.  c.  4(a),  but  they  all  concur  in  shew- 
ing that  a  purchaser  is  not  to  be  affected  by  a  conveyance, 
however  proper,  and  otherwise  unobjectionable,  if  made 
without  valid  consideration  ;  Humberton  v.  Howgil  (6), 
Pulverioft  v.  Pitlvertoft  (c),  Buckle  v.  Mitchell  (d),  Good- 
right  v.  Moses  (e).  The  cases  in  which  a  good  consideration 
has  been  held  to  exist  to  take  conveyances  with  limitations, 
extending  beyond  the  marriage,  out  of  the  statute  of  Eliza- 
beth,  may  be  divided  into  three  classes: — 1st,  where  the 
consideration  is  money  only,  or  something  equivalent  to 
money ;  2nd,  where  marriage  is  the  consideration,  but  not 
the  whole ;  3rd,  where  the  concurrence  of  parties  has  been 
requisite,  but  marriage  is  not  a  part  of  the  consideration. 
Under  the  first  class  fall  the  cases  of  Nunn  v.  WUsmore{f)9 
where  a  sum  of  money  was  the  consideration,  and  Hill  v. 
The  Bishop  of  Exeter  (g),  where  a  legal  right  was  relin- 
quished, which,  as  was  observed  by  the  Court,  the  other 
party  might  have  reasonably  given  money  for.  In  the 
second  class  of  cases,  a  marriage  forms  part  of  tMfe  con- 
sideration, but  other  circumstances  are  found  to  concur. 
Roe  v.  Mitton(h)  is  an  instance  of  this.  The  marriage 
alone  there  would  not  have  been  a  sufficient  consideration 
for  the  limitation  to  the  nephew;  but  Wilmot  C.  J.  held, 
that  the  mother  must  be  presumed  to  have  given  her  consent 
to  make  the  alteration  in  her  jointure,  only  upon  the  con- 
dition of  the  estate  being  limited  to  her  younger  sons  in 
preference  to  the  daughters  of  the  marriage  of  her  elder 
son.    In  Pulvertoft  v.  Pulvertoft  (c),  where  marriage  only 


(a)  See  the  elaborate  judgment 
of  Lord  EUenborough  C.  J.  in  Doe 
v.  Manning,  9  East,  59,  where  the 
cases  are  reviewed,  and  the  con- 
struction of  27  Eliz.  c.  4,  is  pointed 
out,  that  a  voluntary  conveyance 
is  fraudulent  within  the  terms  of 
the  statute,  and  void  against  a  pur- 
chaser even  with  notice.  See  also 


Mr.  At  her  ley' *  note  (m)  in  his  edi- 
tion of  Shep.  Touch.  63,  8th  ed. 

(b)  Hob.  72. 

(c)  18  Ves.  84. 

(d)  18  Ves.  100. 

(e)  2  W.  Bl.  1019. 
(/)  8  T.  R.  521. 
lg)  2  Taunt.  69. 
(A)  2  Wils.  356. 
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was  the  consideration,  the  settlement,  which  was  made  after 
the  marriage,  was  held  to  be  voluntary.  In  the  third  class 
of  cases,  marriage  does  not  form  part  of  the  consideration ; 
but  the  consent  of  the  party  being  necessary,  the  Courts  hate 
held  that  it  would  imply  a  consideration.  Thus,  in  Scot  v. 
Bell  (a),  where  the  wife  gave  up  her  settlement,  the  Court 
held,  that  it  was  on  the  condition  that  she  was  to  have  a 
new  settlement.  The  case  of  Osgood  v.  Strode  (4)  wouM 
also  fall  within  this  class,  but  it  is  not  a  decision  in  which 
a  bon&  fide  purchaser  is  concerned  at  all.  It  is  to  be  ob- 
served, however,  that  the  consideration  which  the  Court  has 
presumed  in  all  these  cases  is  a  reasonable  one,  and  one 
which,  no  doubt,  existed  in  all  the  cases  impliedly  at  least,  if 
not  in  terms.  The  argument  for  the  lessor  of  the  plaintiff 
would  bring  his  case  within  the  second  class,  where  mar* 
riage  formed  the  consideration,  but  not  the  whole.  But 
what  an  improbable  contract  the  Court  is  called  upon  to 
presume  ?  That  John  Hinton  having  an  estate  for  life,  re- 
mainder in  tail  to  his  daughter  Jane,  should  give  up  bis  life 
estate  for  the  chance  of  getting  an  estate  in  fee,  in  the  event 
of  his  surviving  his  daughter ;  and  that  his  daughter  June 
and  her  husband,  having  five  children  living  at  the  time, 
should  give  up  their  estate  tail  to  the  father  in  fee,  by  which 
they  might  deprive  their  own  children  of  the  estate.  No 
trace  of  such  contract  appears  on  the  deeds,  and  it  is  quite 
clear  that  no  such  improvident  bargain  ever  could  have  been 
contemplated.  The  object  of  the  parties  to  all  these  deeds 
of  1778,  is  quite  evident.  John  Hinton,  and  James  and  Jane 
Baverstock,  suffered  a  recovery  in  May,  1778,  for  the  very 
purpose  of  barring  estates  tail,  and  of  making  a  settlement 
in  pursuance  of  the  covenants  of  John  Hinton,  in  1769,  and 
of  Martha  Hintoris  covenant  in  1746,  and  also  for  carrying 
into  effect  the  agreement  with  John  Letch  for  the  sale  of  the 
copyhold  property,  as  appears  by  the  deeds  of  June,  1778. 
The  creation  of  the  contingent  remaiuder,  which  defeated 
the  manifest  object  they  had,  viz.  to  alienate,  could  not 

(a)  2  Lev.  70.  (6)  2  P.  Wms.  245. 
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therefore  have  proceeded  from  any  fixed  plan  or  contract,  1838. 
but  was  a  mere  blunder.  No  other  consideration  appears 
on  the  surrender,  creating  the  contingent  remainder;  the 
whole  conveyance,  therefore,  is  void  against  a  bon&  fide  pur- 
chaser. The  several  deeds  of  May  and  June,  J  778,  which 
were  all  within  a  few  days  of  another,  and  were  attested  by 
the  same  witnesses,  must  be  looked  at  together,  as  they  all 
form  one  assurance;  Doe  v.  Whitehead  (a),  Selwyn  v.  Sel- 
wyn (A),  Roe  v.  Griffits  (c).  On  inspection  of  these  deeds, 
-the  nature  of  the  transaction  evidently  appears,  viz.  that  the 
recovery  of  the  16th  of  May,  1778,  was  suffered,  in  order 
to  enable  the  parties  to  alienate,  and  that  an  agreement  had 
been  made  by  the  trustees  to  sell  part  of  the  settled  lands 
to  Letch,  in  order  to  purchase  others  of  greater  value  at 
Alton. 

Cur.  adv.  vult. 

The  Court,  on  a  subsequent  day,  pointed  out  to  the 
counsel  in  the  cause,  that  if  the  recovery  and  the  uses  de- 
clared upon  it  were  void  as  a  voluntary  conveyance,  the 
estate  tail  of  Jane  Baverstock  would  then  be  in  existence, 
and  would  prevent  the  conveyance  of  a  good  title  to  Letch; 
and  they  desired  to  hear  a  further  argument  upon  the  point, 
whether,  on  the  uses  being  declared  to  be  void,  the  recovery 
could  stand.  The  case  came  on  for  argument  in  Easter 
term  last  (d). 

C.  li.  Turner,  for  the  lessor  of  the  plaintiff. — If  the  uses  Fifth  point : 

of  the  surrender  of  May,  1778,  be  void  as  a  voluntary  limi-  where  ^e 

J  uses  declared 

tation,  the  recovery  which  was  suffered  is  also  void,  for  the  on  a  recovery 
recovery  and  the  surrender  to  uses  is  all  one  transaction  :  this  *™i»Tta  pur- 
was  distinctly  stated  by  Gould  J.  in  Stevens  v.  Winning  (e),  chaser,  the  re- 
with  respect  to  a  fine  and  the  deed  to  lead  its  uses.  That  be-  ^Uo. 
ing  so,  the  lessor  of  the  plaintiff  is  entitled  to  recover,  for  the 

(«)  2  Burr.  710.  man  C.  J.,  Patteson  aud  Coleridge 

(b)  2  Burr.  1131.  Js. 

(c)  4  Burr.  1952.  (c)  2  Wife.  219. 

(d)  May  4,  before  Lord  Den- 


covery  is  void 
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estate  tail  of  his  mother  not  having  been  barred,  he  comes 
in,  in  the  estate  tail.  In  Fitzjames  v.  Afoyi(a),  the  Court 
held,  that  a  deed  to  lead  the  uses  of  a  recovery  suffered  by 
the  tenant  in  tail  was  void,  but  they  did  not  declare  aaj 
new  uses  upon  it.  If  it  is  contended  that,  if  a  use  results 
from  the  recovery  suffered,  different  from  that  declared  by 
the  parties,  recourse  must  be  bad  to  a  Court  of  Equity. 

Spankie  Serjt.,  contra4. — Admitting  that  the  recovery  and 
surrender  to  uses  form  one  conveyance,  the  illegality  of  the 
uses  does  not  avoid  the  recovery.  Numerous  cases  shew  that, 
where  a  deed  contains  legal  and  illegal  covenants,  the  law  wiH 
distinguish  between  the  two,  and  support  that  part  of  the  deed 
which  is  legal,  Shepp. Touch.  70, 8th  ed. ;  Pigot's  case  (6).  In 
Winchcombe  v.  The  Bishop  of  Winchester  (c),  where  Hobart 
C.J.  was  giving  instances  in  support  of  this  proposition,  he 
cited  as  the  commonest  cases  "  those  where  the  same  thing 
may  be  void  as  to  one  person,  and  not  void  as  to  another,  and 
that  commonly  runs  upon  this  distinction,  though  it  be  made 
void  against  some  person  and  for  some  purpose,  yet  it  is  ever 
good  against  the  party  himself  that  made  it  (d),  as  are  the 
cases  of  fraudulent  conveyances  and  alienations  of  women 
tenants  in  dower  or  jointresses,  as  upon  the  statute  of  1 1 
Hen.  7  (e)."  There  are  many  other  cases  to  the  same  effect, 
Greenwood  v.  The  Bishop  of  Exeter  (/),  Doe  v.  Pitcher  (g). 
In  Fitzjames  v.  Moys  (a),  no  question  was  made  that  the 
recovery  was  void  in  toto.  The  recovery  then  being  good, 
although  the  uses  are  void,  the  uses  result  in  law  to  those  who 
suffer  the  recovery;  per  Lee  C.  J.  in  Martin  v.Strachan  (A). 
1  Inst.  23  a ;  Gilbert's  Uses,  by  Sugd.  119;  Com.  Dig.  Uses, 
(D.  2) ;  1  Prest.  Conv.  194.    Mr.  Preston  states,  that  oa 


(a)  1  Sid.  133. 
(6)  11  Rep.  26  b. 

(c)  Hob.  165. 

(d)  See  as  to  this,  Smith  v.  Gar- 
land, 2  Mer.  183;  Johnton  v.  Lc 
gard,  S  Madd.  283 ;  and  the  cases 
collected  in  Mr.  Thomat's  note  (r) 


to  Twynex*  case,  3  Rep.  82  b. 

(c)  Citing  Bro.  Abr.  Entrt 
congeable,  14. 

(/)  5  Taunt.  72f. 

(g)  6  Taunt.  359. 

(/«)  5  T.  R.  107,  n. 
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a  recovery  suffered  by  a  tenant  in  tail  he  takes  back  an 
estate  in  fee  by  resulting  use ;  and  he  cites  an  opinion  of 
Mr.  Fearne  that,  where  the  recovery  is  suffered  by  the 
tenant  in  tail  with  the  concurrence  of  the  preceding  tenant 
for  life,  the  fee  vests  in  the  tenant  in  tail,  subject  to  the  use 
resulting  to  the  tenant  for  life.  Where  the  uses  are  void,  it 
is  like  declaring  an  impossible  use,  in  which  case  the  re- 
covery enures  to  the  benefit  of  the  person  suffering  it; 
Vin.  Abr.  Uses,  (£  a)  pi.  4;  (Y  a)  3.  These  authorities 
shew  that  John  Hinton  and  Mrs.  Baverstock  acquired  the 
fee  by  the  recovery  they  suffered,  and  therefore  they  were 
enabled  to  convey  the  legal  estate  to  John  Letch  (a).  That 
being  the  case,  the  Court  will  follow  the  course  of  decisions 
from  the  earliest  times,  BurreVs  case  (6),  in  giving  effect  to 
the  27  Eliz.  c.  4,  in  favour  of  a  bon&  fide  purchaser. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court : — This  was  au  ejectment  to  recover  certain 
copyhold  premises  in  the  county  of  Essex.  The  lessor  of 
the  plaintiff  claimed  as  heir  at  law  of  Mrs.  Jane  Baverstock. 
The  defendant  held  under  John  Letch,  who  had  purchased 
the  premises  many  years  ago.  A  verdict  was  found  for  the 
lessor  of  the  plaintiff,  with  liberty  to  move  to  enter  a  non- 
suit. A  rule  nisi  to  that  effect  having  been  obtained,  the  case 
was  argued  in  Michaelmas  term  last,  when  the  facts  ap- 
peared to  be  as  follows : — On  the  29th  June,  1732,  Mary 
Hinton,  the  wife  of  Edward  Hinton,  was  admitted  to  a 
moiety  of  the  premises  in  fee,  as  co-heiress  of  her  father, 
Francis  Bridge,  which  moiety,  and  on  the  same  day,  she  and 

(a)  See  Hore  v.  Pur,  1  Sid.  25,  seisin,)  the  uses  would  have  re- 

pi.  7,  in  which  the  uses  declared  suited  for  another  purpose, 
by  a  deed  of  feoffment  were  held        (b)  6  Rep.  72  a.  See  the  cases 

to  be  void ;  but  it  was  resolved  that  collected  in  Twynct  case,  3  Rep. 

if  the  deed  had  been  valid  (which  212,  ed.  of  Thomas  and  Far  guar. 
it  was  not  for  want  of  livery  of 
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1838. 

Doe 
v, 

ROLFE. 
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her  husband  surrendered  to  the  use  of  Mary  Hinton  for 
life ;  remainder  to  the  use  of  Edward  Hintou  for  life ;  re- 
mainder to  the  use  of  the  heirs  of  the  body  of  Mary  Hinton 
by  Edward  Hinton ;  remainder  to  the  use  of  the  right  heirs 
of  Mary  Hinton.  On  the  19th  May,  1746,  Martha  Huh 
ton,  the  only  child  of  Edward  and  Mary  (they  being  both 
dead)  was  admitted  to  this  moiety  as  tenant  in  tail.  Oa 
1st  August,  1746,  Martha  Hinton  surrendered,  in  order 
that  a  recovery  might  be  suffered,  which  was  done,  and 
the  moiety  afterwards  surrendered  and  settled  to  the  use  of 
Martha  Hinton  for  life ;  remainder  to  the  use  of  her  in- 
tended husband,  John  Hinton,  for  life ;  remainder  to  the 
use  of  the  children  of  the  marriage,  according  to  appoint* 
ment;  remainder  to  the  use  of  the  heirs  of  the  body  of 
Martha  Hinton  by  John  Hinton ;  remainder  to  the  use  of 
the  right  heirs  of  the  survivor  of  John  and  Martha  Hinton, 
in  fee.  On  the  4th  June,  1762,  John  Hinton  was  admitted 
tenant  for  life,  on  the  death  of  his  wife.  On  the  l6th  May, 
1778,  Jane  Baverstock,  the  wife  of  James  Baverstock,  and 
the  only  surviving  child  of  John  and  Martha  Hinton,  (ber 
sister  Martha  having  died  an  infant  unmarried,)  was  admit- 
ted tenant  in  tail  in  remainder.  This  moiety  then  stood 
settled  to  John  Hinton  for  life ;  remainder  to  Jane  Baver* 
stock  in  tail ;  remainder  to  John  Hinton  in  fee,  for  the  con- 
tingency of  survivorship  between  him  and  bis  wife  had  hap- 
pened in  his  favour.  The  other  moiety,  on  the  death  of 
Mrs.  Sarah  Betts  (who  was  the  sister  of  Mary  Hinton,  and 
co-heiress  of  Francis  Bridge,)  and  her  husband,  descended 
to  Martha  Hinton,  who  was  admitted  in  fee  19th  May, 
1758.  She,  by  her  marriage  settlement  in  1746,  cove- 
nanted to  settle  this  moiety  in  the  same  way  as  the  other 
was  settled,  but  died  without  doing  so.  After  her  death, 
on  4th  June,  1762,  her  daughters,  Jane  and  Martha,  were 
admitted  each  to  a  fourth  in  fee.  On  7th  July,  1777,  on 
the  death  of  Martha,  Jane  Baverstock,  her  sister,  was  ad- 
mitted to  her  share.  On  16th  May,  1778,  Jane  Baverstock, 
in  pursuance  of  the  covenant  in  her  mother's  settlement, 
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surrendered  the  whole  moiety  to  the  use  of  her  father, 
John  Hint  on,  for  life ;  remainder  to  the  use  of  her,  Jane 
Baverstock,  in  tail ;  remainder  to  the  use  of  the  heirs  of 
John  Hinton  for  ever;  whereby  this  moiety,  as  well  as  the 
other,  became  settled  in  John  Hinton  for  life ;  remainder 
to  Jane  Baverstock  in  tail ;  remainder  to  John  Hinton  in 
fee.    On  the  same  day,  John  Hinton  and  Jane  Baverstock 
surrendered  the  entirety  for  the  purpose  of  suffering  a 
recovery,  which  was  accordingly  suffered,  and  the  pre- 
mises surrendered  to  the  use  of  John  Hinton  for  life ;  re- 
mainder to  Jane  Baverstock  for  life ;  remainder  to  the  heirs 
of  the  survivor.    On  the  same  day  John  Hinton,  in  per- 
formance of  his  covenant  in  his  daughter's  marriage  settle- 
ment, dated  October  9th,  1769,  and  James  Baverstock  and 
Jane  his  wife,  surrendered  a  moiety  of  the  premises  to  the 
use  of  the  trustees  of  that  settlement,  Charles  Blackstone 
and  Thomas  Baverstock,  their  heirs  and  assigns,  in  trust  for 
James  Baverstock  for  life ;  remainder  to  Jane  Baverstock 
for  life ;  remainder  to  Thomas  Baverstock,   their  eldest 
child,  and  four  others  by  name,  as  James  and  Jane  should 
appoint;  and  in  default  of  appointment,  to  Thomas,  the 
eldest,  in  tail ;  remainder  to  James  the  second  in  tail ; 
remainder  to  the  third  and  fourth  and  other  sons  ;  remainder 
to  the  daughters  in  tail;  remainder  to  the  heirs  of  Jatie Baver- 
stock for  ever,  with  a  power  to  the  trustees,  at  the  request 
of  James  and  Jane,  to  sell  the  moiety  and  invest  the  pro- 
ceeds in  other  estates  to  be  settled  to  the  same  uses,  and 
with  a  power  to  John  Hinton,  James  Baverstock,  and  the 
trustees  unanimously,  to  alter  or  make  void  all  the  uses, 
and  to  create  new  and  other  uses.    On  the  6th  July,  1778, 
John  Hinton,  James  Baverstock,  and  Jane  his  wife,  sur- 
rendered one  moiety  to  John  Letch  in  fee.    And  the  trus- 
tees, at  the  special  instance  and  request  of  James  Baverstock 
and  Jane  his  wife,  testified  by  their  joining  in  the  surren- 
der, surrendered  the  other  moiety  to  John  Letch  in  fee. 
This  was  a  bon&  fide  purchase  by  John  Letch  for  an  ade- 
quate consideration,  and  the  possession  has  gone  along  with 
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1838.      it  ever  since.    John  Hint  on,  the  father  of  Mrs.  Baverstock, 

died  in  1802.    Jane  Baverstock  died  in  1835.    It  was  coo- 
Dob 

v.  tended  by  the  defendant,  First,  That  the  lessor  of  the 
Rolfe.  plaintiff  had  never  been  admitted ;  but  this  point  was  given 
up  on  the  argument,  it  being  clear  that  he  claimed  as  heir. 
Secondly,  That  the  Statute  of  Limitations  applies ;  but  it 
is  plain  that  Mrs.  Baverstock1  s  life  interest,  at  all  events, 
passed  to  the  defeudant,  she,  therefore!  could  never  enter, 
and  the  lessor  of  the  plaintiff  had  no  right  of  entry  till  ber 
death.  Thirdly,  That  the  contingent  remainder  created 
by  the  settlement  of  16  May,  1778,  was  void  as  against  a 
bon&  fide  purchaser,  being  a  voluntary  conveyance.  It 

First  point,  seems  most  probable,  that  the  parties  in  the  surrender  to 
Letch  acted  under  a  mistaken  supposition  that  the  contingent 
remainder  would  pass  to  him.  The  cases,  however,  of 
Doe  v.  Tomkins(a),  and  Doe  v.  Wilson  (6),  shew  that  it 
would  not;  but  even  if  such  a  mistake  was  made,  the 
Court  has  no  power  to  remedy  it ;  and  inasmuch  as  Mrs. 
Baverstock  did  not,  after  the  fee  had  vested  in  her  by 
survivorship,  on  the  death  of  her  father,  make  any  further 
surrender  of  the  premises,  it  seems  clear  that,  if  the  uses  of 
that  surrender  to  Mr.  Hinton  for  life,  remainder  to  Mrs. 
Baverstock  for  life,  remainder  to  the  heirs  of  the  survivor, 
are  held  valid,  the  lessor  of  the  plaintiff  must  be  entitled  to 

Second  point,  recover.  On  the  other  hand,  if  those  uses,  and  the  reco* 
very  under  which  they  are  declared,  be  held  void  under  the 
statute  27  Eliz.c.  4,  as  against  a  purchaser,  then  the  surrender 
to  Letch  must  be  treated  as  made  by  tenant  for  life,  tenant 
in  tail  in  remainder,  and  tenant  in  fee  in  remainder.  Neither 
that  surrender  nor  any  subsequent  one  barred  the  estate  tail  of 
Mrs.  Baverstock,  therefore  Letch  took  only  for  the  lives  of 
Mr.  Hinton  and  Mrs.  Baverstock,  and  the  lessor  of  the 
plaintiff,  as  issue  in  tail,  is  entitled  to  recover.  If  this  view 
of  the  case  be  correct,  the  only  mode  by  which  the  defend- 
ant can  succeed  is,  by  satisfying  the  Court  that  the  reco- 


(a)  11  East,  185. 


(b)  4  B.  &  A.  303. 
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very  suffered  by  Mr.  Hinton  and  Mrs.  Baverstock  is  valid, 
so  as  to  bar  her  estate  tail,  though  the  uses  declared  upon 
it  are  void  as  a  voluntary  settlement ;  in  which  case  an  use 
would  result  to  Mrs.  Baverstock  in  fee,  as  for  want  of  any 
declaration  of  uses,  those  declarations  being  held  void.  The 
Court  had  some  doubt  as  to  this  last  point,  and  in  conse- 
quence directed  a  second  argument,  upon  which  we  are 
satisfied,  on  reference  to  the  cases  cited,  particularly  that  of 
Fitzjames  v.  Moys  (a),  that  such  use  would  result  (b).  The 
single  question  therefore  is,  whether  the  contingent  re- 
mainder be  void  under  statute  27  Eliz.  c.  4.    Many  cases 
were  cited  upon  the  argument,  most  of  which  will  be  found 
collected  in  the  case  of  Johnson  v.  Legard  (c).   On  the  one 
hand  it  is  said  that,  as  the  limitations  of  the  estate  could  not 
be  changed  without  the  consent  of  all  parties,  the  joining  of 
those  parties,  namely,  Mr.  Hinton  and  Mrs.  Baverstock,  is 
itself  a  sufficient  consideration  to  prevent  the  new  settle- 
ment from  being  voluntary.    On  the  other  hand  it  is  argued, 
that  such  joinder  is  not  in  itself  sufficient,  unless  the  terms 
of  joining  be  matter  of  contract  and  bargain,  and  for  this 
point  Qoodright  v.  Moses  (d)  was  cited;  also  18  Ves.  92, 
Pulvertofl  v.  Pulvertoft;  and  in  the  same  volume,  100, 
Buckle  v.  Mitchell.    It  is  further  argued,  that  no  contract 
appears  in  this  case,  either  upon  the  face  of  the  documents 
or  in  any  other  manner,  nor  is  any  valuable  consideration 
necessarily  implied  from  the  circumstances;  and  that  the 
plain  object  of  the  parties  was  to  effectuate  a  valid  sale  of 
the  premises.    It  is  difficult  to  reconcile  all  the  cases  upon 
this  subject,  or  rather  to  extract  from  them  any  clear  prin- 
ciple for  our  guidance.    The  inclination  of  the  Courts  ap- 
pears to  have  been  always  to  support  a  fair  settlement  in 
favour  of  the  persons  intended  to  be  benefited  by  that 

(a)  1  8iderfin,  133.  both  of  them  are  void,  nnd  the  use 

(Jb)  See  also  Moore,  197,   pi.  results  to  the  wife  nnd  her  heirs. 

347;  22  Vin.  Abr.  233,  pi.  6*.    If  See  also  Beckwitlis  case,  2  Rep. 

husband  and  wife,  [on  suffering  5G  b.  58  a. 

a  recovery  of  lands  of  the  wife,  (c)  C  M.  &  S.  60. 

make  separate  declarations  of  uses,  (</)  2  Bl.  1019. 
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18S8.  settlement,  and  to  treat  nearly  any  consideration  as  sufficient 
for  that  purpose.  That  inclination,  however,  cannot  ope- 
rate on  the  present  occasion,  inasmuch  as  the  lessor  of  the 
plaintiff  is  clearly  not  one  of  the  persons  intended  to  be 
benefited.  Upon  the  whole,  we  are  of  opinion  that  the 
uses  declared  upon  the  recovery  in  question  were  volun- 
tary and  void  within  the  statute  of  Elit.,  as  against  pur- 
chasers, no  sufficient  consideration  having  been  shewn  to 
us,  and  the  more  so  as  we  cannot  but  see  that  the  pltio 
intention,  both  of  Mr.  Hinton  and  Mrs.  Baverstoci,  was,  to 
sell  the  premises,  and  that  the  different  surrenders  were 
made  under  the  supposition  of  their  being  necessary  in 
order  effectually  to  make  that  sale.  The  rule  for  a  nonsuit 
must  therefore  be  made  absolute. 

Rule  absolute. 


Thurtday,  Sewercrop  v.  Day  and  others. 

June  14tfl. 

l.  Where  ad-  THE  declaration  stated,  in  the  first  count,  that  the  plaiu- 

with  the  will  tiff,  administrator  with  the  will  annexed  of  the  effects  which 

annexed  is     were  0f  Hubert  Fox,  deceased,  at  the  time  of  his  death  left 
granted  to  a  .  .  ..... 

person  as  the   unadministered  by  Owen  Kernan,  who  in  his  life~tiiqe  was 

andforythe  executor  of  the  last  will  and  testament  of  the  said  Fox,  and 
benefit  of  the  who  proved  the  same  in  the  Prerogative  Court  of  Canter- 

^rson°repre^   bury,  by  Allan  Macdonald,  his  certain  attorney  in  that 
sents  the  tes- 
tator during  the  life  of  the  executor,  or  until  he  take  out  probate. 

2.  Plaintiff  declared  as  administrator  with  the  will  annexed  of  F.,  of  the  goods  left 
unadministered  by  K.f  the  executor,  who  was  alleged  to  have  proved  the  will  b?  his 
attorney,  to  whom  administration  with  the  will  annexed  was  granted  for  the  benefit  of 
K.,  which  K.y  since  deceased,  left  H.  his  executor,  whereupon  administration  with  the 
will  of  F.  annexed  was  granted  to  the  plaintiff,  for  the  benefit  of  Jf.;  and  stated  in 
the  first  count,  that  defendants  were  indebted  to  K.y  as  executor  as  aforesaid,  for  in- 
terest of  money  forborne  by  him  as  such  executor,  and  promised  him  as  such  executor; 
and  in  the  second  count,  that  defendants  were  indebted  to  the  plaintiff  as  such  admi- 
nistrator for  interest,  &c,  and  promised  him  as  such  administrator: — Held,  that  the 
first  count  was  bad  in  arrest  of  judgment,  as  K.  never  was  executor,  and  the  promise  of 
the  defendants  was  in  law  to  his  attorney,  to  whom  administration  was  granted;  but 
that  this  grant  was  ipso  facto  at  an  end  on  the  death  of  K.,  and  consequently  the  sub- 
sequent grant  to  the  plaintiff  good,  who  was  entitled  to  recover,  under  the  second 
count,  such  interest  only  as  accrued  after  the  grant  to  him. 
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behalf  to  whom  the  said  Court  granted  letters  of  ad  minis* 
tration  with  the  will  of  Fox  annexed  (for  the  benefit  of  the 
said  Kernan),  which  said  Kernan,  now  deceased,  by  his 
last  will  appointed  J.  Macdowell  and  J.  H.  Heiotings  exe- 
cutors thereof;  which  said  Macdowell  has  since  departed 
this  life;  whereupon,  upon  the  petition  of  the  plaintiff,  ad- 
ministration with  the  will  annexed  of  the  said  Fox  was 
granted  to  the  plaintiff  for  the  benefit  of  H etc  lings,  until  he 
should  legally  apply  for  and  obtain  probate  of  the  will  of 
Kernan,  deceased,  (which  said  Kernan  in  his  life-time  was 
the  executor  of  the  said  Fox,  and  duly  proved  the  said 
will  of  the  said  Fox  as  aforesaid,)  complained  of  the  de- 
fendants; for  that  whereas  the  defendants,  after  the  death 
of  the  said  Fox,  and  in  the  life-time  of  the  said  Kernan,  to 
wit,  on  the  10th  day  of  August,  1831,  were  indebted  to  the 
said  Kernan  as  executor  as  aforesaid  in  500/.,  for  interest, 
for  the  forbearance  by  the  said  Kernan  as  executor  as 
aforesaid  to  the  defendants,  and  at  their  request,  of  monies 
owing  from  the  defendants  to  the  said  Kernan  as  executor 
as  aforesaid,  and  had  promised  &c.  the  said  Kernan  to 
pay  him  the  said  sum  of  money  on  request:  yet  the  defend- 
ants had  disregarded  their  promises  &c„  and  had  not  paid 
the  said  sum  to  the  said  Kernan  in  his  life-time,  or  the 
plaintiff,  administrator  as  aforesaid,  since  the  death  of  the 
said  Kernan.  Second  count,  that  the  defendants,  on  the 
10th  day  of  March,  1834,  were  indebted  to  the  plaintiff,  as 
administrator  as  aforesaid,  in  500/.  for  interest,  for  the  for- 
bearance by  the  plaintiff  as  administrator  as  aforesaid,  at 
the  defendants'  request,  of  monies  owing  from  the  defend- 
ants to  the  plaintiff  as  administrator  as  aforesaid,  and  in 
500/.  for  money  found  to  be  due  from  the  defendants  to  the 
plaintiff  as  administrator  as  aforesaid,  on  an  account  stated 
between  them,  alleging  a  promise  to  the  plaintiff  as  admi- 
nistrator as  aforesaid. 

Profert  of  grant  of  administration  to  the  said  Allan 
Macdonald,  the  attorney  of  the  said  Kernan,  with  the  will 
of  the  said  Fox  annexed,  as  also  of  the  letters  of  ad  mini s- 

x  x  £ 
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tration,  after  the  death  of  the  said  K email,  to  plaiutiff  at 
aforesaid. 

Pleas  to  the  first  count: — 1.  That  Kernan  did  not  prove 
the  will  of  Fox,  but  on  the  contrary  thereof,  that  after  the 
death  of  Fox,  to  wit,  on  the  27th  December,  1830,  admi- 
nistration with  the  will  annexed  of  the  effects  of  Fox  was 
granted  to  Macdonald,  and  that  thereby  Macdonald  became 
the  representative  of  Fox,  and  so  remained  until  and  at  the 
time  of  the  death  of  Kernan,  absque  hoc,  that  the  defend- 
ants were  indebted  to  Kernan  as  executor  as  aforesaid,  in 
manner  and  form  &c.  2.  That  defendants  did  not  pro- 
mise Kernan  as  executor  as  aforesaid,  in  manner  and  form, 
&c.  To  the  second  count,  that  they  did  not  promise  the 
plaintiff  as  administrator  as  aforesaid.  Issue  on  those 
pleas. 

At  the  trial  before  Lord  Dmman  C.  J.,  at  Guildhall,  at 
the  sittings  after  Michaelmas  term,  1836,  the  following  facts 
appeared.  In  May,  1830,  Fox  died  in  the  West  Indies, 
leaving  Kernan,  who  was  also  out  of  this  country,  his  exe- 
cutor. Kernan  did  not  prove  the  will  personally,  but  in 
December,  1830,  administration  with  the  will  annexed 
was  granted,  in  the  Prerogative  Court,  to  Macdonald  for 
the  benefit  of  Kernan.  In  August,  1831,  Kernan  died, 
leaving  Macdowell  and  Hewlings  his  executors.  Macdowell 
afterwards  died,  and  on  the  28th  November,  1833,  admi- 
nistration with  the  will  annexed  of  Fox,  was  granted  to  the 
plaintiff,  until  Hewlings  should  prove  the  will.  At  the 
time  of  Fox's  death  the  defendants  were  indebted  to  him 
in  a  principal  sum,  on  which  interest  was  payable.  In 
August,  183 1,  they  paid  off  part  of  the  principal  by 
honouring  a  draft  drawn  by  Kernan  as  executor,  to  whom 
also,  iu  the  same  capacity,  they  by  letter  admitted  their 
liability  for  the  balance.  In  December,  1833,  the  balance 
of  principal  was  paid  to  the  plaintiff,  but  the  interest  was 
not  paid.  On  the  1 1th  August,  1831,  when  Kernan  died, 
about  125/.  was  due  for  interest,  which  was  claimed  on  the 
first  count;  and  iu  December,  1833,  a  further  sum  of  204/. 
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bad  become  due,  which  was  claimed  on  the  other  couut. 
It  was  objected,  that  as  Kernan  had  not  proved  the  will, 
he  was  not  executor,  so  as  to  sustain  the  first  count  for 
forbearance  by  him;  and  that  as  the  administration  to Mac- 
donald,  who  was  still  living,  had  not  been  revoked,  he  was 
the  legal  representative  of  Fox,  and  not  the  plaintiff,  so 
that  the  second  count  in  the  declaration  could  not  be  sus- 
tained ;  and  that  even  if  it  were  not  necessary,  that  the  ad- 
ministration to  Macdonald  should  be  revoked,  the  plaintiff 
could  only  recover  for  so  much  interest  as  had  accrued 
since  the  administration  granted  to  himself.  A  verdict 
was  taken  for  the  plaintiff  for  the  entire  claim,  with  leave 
to  move  to  enter  a  verdict  for  the  defendants,  or  to  reduce 
the  damages  on  the  second  count. 

In  the  following  Hilary  term  Sir  J.  Campbell  A.  G.  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the  defendants,  to 
arrest  the  judgment,  or  to  reduce  the  damages. 

Piatt  and  Petersdorff,  on  a  former  day  in  this  term  (a), 
shewed  cause.  It  is  stated  that  the  action  cannot  be  main- 
tained, because  the  forbearance  to  the  defendants  has  been 
given  by  Macdonald,  to  whom  the  letters  of  administration 
were  granted,  and  not  by  either  Kernan  or  Sewercrop. 
Macdonald,  however,  has  no  right  of  action,  for  adminis- 
tration was  granted  to  him  as  Kernan  s  attorney;  on  the 
death,  therefore,  of  his  principal,  his  functions  were  at  an 
end.  Thus,  where  an  executor  is  abroad,  and  administra- 
tion is  granted,  durante  absentia,  to  his  attorney,  the  admi- 
nistration granted  to  the  attorney  at  once  determines  on 
the  return  of  the  executor  to  this  country,  and  no  revoca- 
tion is  necessary;  In  the  goods  of  Cassidy(b).  Taynton  v. 
Hannay(c)  does  not  militate  against  this  doctrine,  as  it 
was  a  case  under  the  38  Geo.  5,  c.  87,  which  applies  only 
where  the  executor  has  gone  abroad  after  probate  granted. 

(a)  Friday,  June  8th,  before        (6)  4  Hngg.  360. 
Lord  Denmati  C.  J.,  Littkdak,        (c)  3  Bo*.  &  Pul.  26. 
Patteson  and  Williams  Js. 


CASES  IN  THE  QUEEN'S  BENCH, 

Therefore  both  counts  in  the  declaration  were  sustained  at 
the  trial;  the  proof  of  interest  due  for  forbearance  during 
Kernaris  life  supports  the  first  count,  for  he  had  a  right  to 
forbear,  or  even  to  release  a  debt,  without  taking  out  pro- 
bate ;  and  the  proof  of  interest  due  for  forbearance  since 
Ktrnart't  death,  supports  the  second  count.  There  is  no 
objection  to  laying  the  promise  in  the  first  count  to  have 
been  rhade  to  Ktrnan;  Hirst  v.  Smith(a);  aud  the  action 
for  the  whole  interest  is  properly  brought  by  the  plaintiff 
as  administrator  de  bonis  non  of  Fox;  Catherwood  v.  Char 
battd{b). 

Sir  J.CarhpbttlA.G.,  contrd.   No  doubt  an  executor  may 
do  many  things  before  proving  the  will,  which  are  made 
valid  by  a  subsequent  grant  of  probate;  but  if  he  die  without 
ever  having  any  probate  at  all,  he  never  for  a  moment  re- 
presented his  testator.    Ktrnan  never  had  probate  granted 
to  him;  he  therefore  did  not  represent  the  testator,  and  had 
no  power  to  appoint  Hewlings  to  represent  him.    If  the 
attorney  to  whom  administration  is  granted,  and  not  his 
principal,  represent  the  testator,  then  Ktrnan  never  was  re- 
presentative; if,  however,  the  principal  represent  him  and 
not  the  attorney,  then  Htw/ings  is  the  present  representa- 
tive and  not  the  plaintiff.    It  is  conceived,  however,  that 
in  all  such  cases  the  attorney  is  the  real  representative,  that 
hie  continues  so  until  his  administration  is  revoked,  and 
that  Macdonald  is   the  representative  of  Fox  at  this 
moment.    The  first  count  alleges  a  promise  to  Ktrnan, 
and  the  issue  upon  that  count  is,  whether  or  not  he  proved 
the  will  of  Fox;  on  this  issue  the  defendants  clearly  suc- 
ceeded, for  the  letter  in  which  Ktrnan  is  treated  as  execu- 
tor cannot  vary  the  rights  of  the  parties.    The  plea  to  the 
second  count  denies  the  promise  to  the  plaintiff,  which 
raises  the  question  whether  the  administration  to  Macdo- 
nald has  ceased.    Taynton  v.  Hannay(c),  is  an  authority 


SfcwEftCRO* 

Day 
aft)  other*. 


(a)  7T.  R.  182.  (c)  3  Bos.  &  Pul.  26. 

(6)  1  B.  &  C.  150;  S.  C.  2  D.  &  It.  271. 
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that  his  administration  is  still  in  force;  for  although  it  is  a 
decision  on  the  38  Geo.  3,  c.  87,  yet  administration  under 
that  statute  is  granted  in  much  the  same  language  as  in 
the  present  case.  The  objection  to  the  first  count  is  apparent 
on  the  record,  the  defendants  therefore  are  entitled  to  have 
the  judgment  arrested  on  that  count,  and  no  evidence  was 
given  in  support  of  the  second  count.  But  even  if  the  plain- 
tiff be  entitled  to  so  much  interest  as  may  have  accrued  since 
administration  granted  to  him,  the  rule  for  reducing  the  da- 
mages to  that  amount  must  be  made  absolute. 

Cur.  adv.  vull. 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment  of 
the  Court. — This  was  an  action  by  the  plaintiff,  describing 
himself  as  administrator  with  the  will  annexed  of  Fox,  of  the 
goods  left  unadministered  by  Kernan,  who  was  executor  of 
Fox,  and  was  alleged  to  have  proved  the  will  by  Macdonaldhis 
attorney,  to  whom,  as  such  attorney,  administration  with 
the  will  for  the  benefit  of  Kernan  was  granted,  which  said 
Kernan  is  since  deceased,  having  left  one  Hewlings  his 
executor,  aud  on  his  death  the  plaintiff  took  out  adminis- 
tration with  the  will  of  Fox  annexed,  for  the  benefit  of 
Hewlings.  The  first  count  states  that  the  defendants  were 
indebted  to  Kernan  as  executor  as  aforesaid,  for  interest  of 
money  forborne  by  him  as  such  executor,  and  lays  the  pro- 
mise to  Kernan  as  such  executor.  The  second  count 
states  that  the  defendants  were  indebted  to  the  plaintiff  as 
such  administrator  for  interest  of  money  forborne  by  him 
as  such  administrator,  and  lays  the  promise  to  the  plaintiff 
as  such  administrator.  Profert  is  made  of  the  letters  of 
administration  both  to  Macdonald  and  to  the  plaintiff. 
The  first  plea  traverses  the  being  indebted  to  Kernan  as 
such  executor.  The  second  traverses  the  promise  to  JTer- 
nan.  The  third  traverses  the  promise  to  the  plaintiff. 
The  question  in  the  cause  is,  what  is  the  legal  effect  of 
these  different  letters  of  administration. 

We  are  of  opiuion  that  by  the  first  grant  Macdonald  be- 
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came  the  legal  representative  of  Fox  during  tbe  life  of 
Kernan,  and  at  all  events  until  he  should  himself  take  out 
probate,  which  he  never  did,  but  that  on  the  death  of  Ker- 
nan  that  grant  was,  ipso  facto,  at  an  end,  and  tbe  subse- 
quent grant  to  the  plaintiff  is  good.  The  consequence  is, 
that  the  plaintiff  is  entitled  to  recover  on  tbe  second  count 
all  interest  accruing  subsequent  to  tbe  grant  to  him,  and 
the  rule  must  be  absolute  to  reduce  the  verdict  on  that 
count  to  that  amount.  But  the  defendants  are  entitled  to 
a  verdict  on  both  the  issues  on  the  first  count,  because  the 
defendants  never  were  indebted  to  Kernan,  as  executor,  for 
interest,  nor  promised  him  as  executor.  Their  debt  and 
their  promise  in  law  for  interest  during  Kernan'i  life  was 
to  Macdonald  as  administrator,  and  not  to  Kernan.  This 
appears  on  the  face  of  the  declaration  itself,  and  therefore 
would  be  a  ground  for  arresting  judgment  on  the  first 
count;  but  as  we  are  of  opinion  that  the  issues  on  that 
couut  are  proved  in  favour  of  the  defendant,  the  rule  will 
be  absolute  to  euter  the  verdict  accordingly. 


Rule  absolute  to  enter  verdict  for  defendants 
on  the  first  count,  and  to  reduce  the  da- 
mages on  the  second  count. 


Thursday, 
June  14th. 

1.  Under  the 
Insolvent  Act, 
1  Geo.  4,  c. 


Abercrombie  and  others  v.  Hickman,  Executor  of 
Pocock,  deceased. 

Covenant.   The  declaration  alleged,  that  one  WU» 

mot,  by  indenture,  dated  in  April,  1804,  demised  certain 

119,  s.  14  (un-  premjses  t0  0ne  Tasker,  for  a  term  of  41  years,  and  set  out 
repealed  as  to  r  J  J 

assignments     the  usual  covenants  for  payment  of  rent  and  keeping  in 
made  in  pur- 
suance of  it),  if  the  commissioners,  on  the  death  of  an  insolvent's  assignee,  do  not  ap- 
point another,  the  insolvent's  estate  vests  in  the  executor  of  the  deceased  assignee* 

2.  In  covenant  for  rent  and  non-repair,  the  husband  of  a  person  to  whose  separate 
use,  with  remainder  to  their  children,  an  annuity  charged  upon  the  premises  in  question 
is  settled,  is  a  competent  witness  for  the  plaintiff. 
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repair;  that  the  plaintiffs  became  possessed  of  the  rever-  1838. 


sion;  that  afterwards,  to  wit,  in  1822,  Tasked  %  interest  y^~>f*tJ 
came  by  assignment  to  one  Pocock,  and  that  on  his  death  Vt 
it  vested  in  defendant  as  his  executor.    It  then  charged  the  Hicxmah. 
defendant,  as  executor  of  Pocock,  and  as  assignee,  after 
he  had  become  such  executor  and  assignee,  with  a  breach 
of  the  above  covenants. 

Pleas :  I .  That  Pocock,  in  his  life-time,  never  was  as- 
signee. 2.  That  defendant  never  was  assignee.  3.  That 
the  demised  premises  did  not  come  to  or  vest  in  the  de- 
fendant as  executor.    Issue  was  joined  on  those  pleas. 

At  the  trial  before  Patteson  J.,  at  the  Middlesex  sit- 
tings in  Hilary  term,  1837,  the  lease  to  Tasker  and  the 
title  of  the  plaintiffs  were  admitted.  The  following  facts 
were  also  admitted: — In  1822  Tasker  was  discharged  under 
the  Insolvent  Debtors'  Act,  when  Pocock  signified  his  ac- 
ceptance of  the  office  of  assignee,  by  filling  up  in  his  own 
hand-writing  a  printed  blank  form,  which  is  filed  in  the 
Insolvent  Debtors'  Court  Office.  The  provisional  assignee 
then  executed  two  parts  of  an  assignment  of  the  insolvent's 
estate  to  Pocock,  dated  November,  1822,  but  both  parts 
had  remained  ever  since  in  the  Insolvent  Debtors'  Court 
Office,  neither  of  them  having  been  executed  by  Pocock. 
Pocock  died  in  1832.  The  defendant  was  appointed  sole 
executor,  and  proved  the  will  in  1833,  since  which  time 
arrears  for  rent  had  accrued  and  dilapidations  had  occur- 
red to  an  amount  agreed  on  between  the  parties.  The 
plaintiffs  were  trustees  under  the  will  of  Wilmot,  who  had 
devised  to  them  the  premises  in  question  and  other  pro- 
perty, charged  with  certain  annuities  to  his  daughters.  To 
prove  that  Pocock  had  assented  to  take  the  term,  and  had 
acted  in  respect  of  it,  by  letting  the  premises  and  receiving 
the  rent  for  them,  a  witness  was  called  (the  husband  of  one 
of  Wilmot's  daughters),  who  was  entitled  to  one  of  the  said 
annuities  to  her  separate  use.  This  witness  was  objected 
to  as  incompetent,  on  the  ground  that  he  had  an  interest 
in  the  success  of  the  action,  as  the  money  to  be  recovered 
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18S8.       would  go  towards  the  payment  of  the  annuities,  and  also 
to  the  reparation  of  the  premises,  whereby  the  security  for 

A  BRRCROMPIB 

v,        the  annuities  would  be  improved.    It  was  also  objected 
Hickman.    tj,at  p0f0Ck  not  having  executed  the  deed  of  assignment! 

never  had  been  assignee,  and  that,  even  if  he  had  been, 
his  interest  involving  a  personal  trust  under  the  Insolvent 
Debtors'  Act,  did  not  pass  to  the  defendant  as  his  exetu*. 
tor.  The  learned  judge  overruled  both  objections,  ahd 
directed  the  jury  to  find  for  the  plaintiff,  if  they  believed 
that  Pocock  had  assented  to  the  assignment.  Verdict  for 
the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit 
Piatt  having  in  the  same  term  obtained  a  rule  ntsi> 

Channel!,  on  a  former  day  in  this  term,  shewed  cause 
1.  The  witness  was  competent,  even  if  considered  as  him- 
self the  annuitant.  It  will  be  objected  that  the  rent  recs* 
vered  in  this  action  will  increase  the  fund  from  which  the 
annuity  is  payable,  And  that  the  sum  given  for  dilapidations 
will  improve  the  security  on  which  that  Annuity  is  charged* 
But  this  is  very  different  from  the  case  of  a  residuary  leg** 
tee*  whose  portion  is  to  be  increased  by  thg  verdict  The 
witness,  in  right  of  hi*  wife,  is  entitled  to  a  fixed  stotm  In 
an  action  against  executors  to  recover  a  debt  owing  by  the 
testator,  an  annuitant  under  his  will  is  a  Competent  witness 
for  them;  Noweli  v.  Davies(by  In  this  case  certainly  the 
witness  Was  not  called  to  shew  that  no  debt  was  dtie;  but 
the  principle  is  the  same :  there  the  effect  of  the  annuitant's 
evidence  was  to  prevent  diminution  of  the  fund  out  of  which 
the  annuity  was  payable ;  and  here  the  effect  is  to  increase 
that  fund.  2.  Then  it  is  said  that  this  term  never  vested 
in  Pocock,  and  that,  even  if  it  did  so  vest)  it  tame  to  hhtt 
as  a  personal  trust  in  his  character  of  assignee^  so  that  ft 
could  not  pass  to  his  executor*  the  defendant*  But  it  is 
quite  immaterial  that  Pocock  did  not  execute  the  deed  of 
assignment  from  the  provisional  assignee)  for  it  is  found  by 

(a)  June  rth,  before  Lord  Den-        (b)  5  6.  &  Ad.  368;  S.  C.2N. 
man  C.  J.,  Littledale,JPattesm,  nnd     &  M.  745. 
Williams  Js. 
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the  jury  that  he  assented  to  the  deed,  and  that  he  acted  as 
assignee.  The  term  then,  having  vested  in  Pocock,  on  his 
death  passed  to  the  defendant;  for  although  section  14  of 
1  Geo.  4,  c.  119,  (the  act  in  force  at  the  time  of  this  assign- 
ment,  in  the  case  of  an  assignee's  death,)  enables  the  Court, 
on  the  application  of  a  creditor,  to  appoint  a  fresh  assignee, 
in  whom  the  insolvent's  effects  immediately  vest,  yet  in 
default  of  such  appointment,  as  in  this  case,  they  vest  in 
the  deceased  assignee's  executor. 

Piatt,  contriL  1.  The  witness  was  incompetent,  for  he 
had  a  most  direct  interest  in  the  object  of  the  suit,  which 
was  not  only  to  recover  a  fund  for  present  payment  of  the 
annuity,  but  also  to  re-establish  and  continue  the  very 
subject-matter  on  which  that  annuity  was  charged.  The 
very  sum  to  be  recovered  was  ear-marked,  as  it  were ;  for 
the  trustees  Would  be  compelled  to  appropriate  one  part  of 
it  to  payment  of  the  annuity,  and  the  other  to  the  repara- 
tion of  the  premises.  It  seems  also  very  material,  althbUgh 
there  certainly  is  a  dictum  of  Parke  J.  to  the  contrary  in 
Nowell  v.  Davies  («),  that  no  evidence  was  given  to  shew 
the  solvency  of  the  estate.  Thus  it  might  have  depended 
entirely  on  the  result  of  the  trial  whether  the  witness  would 
be  paid  the  annuity.  2.  The  deed  of  assignment  executed 
by  the  provisional  assignee  to  Pocock,  and  his  mere  assent 
thereto,  were  not  sufficient  to  vest  in  him  the  insolvent's 
estate.  Could  he  on  such  a  title  have  brought  an  action 
on  behalf  of  the  insolvent?  But  even  if  the  premises  in 
question  did  vest  in  Pocock,  he  held  a  mere  personal  ap- 
pointment under  the  Insolvent  Debtors'  Act,  and  on  his 
death  they  would  devolve  to  his  executor.  This  appears 
from  the  14th  section  of  1  Geo.  4,  c.  119,  which  had  al- 
ready been  cited.  The  recent  Insolvent  Debtors'  Act  also, 
7  Geo.  4,  c.  57,  s.  38,  contains  the  same  provision* 

Cur.  adv.  vult. 
(a)  5  B.  &  Ad.  368 ;  &  C.  2  N.  &  M.  745. 


Abehceombie 

V. 
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1838.         Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  of  covenant  by  a  lessor  against 
the  executor  of  the  assignee  of  his  lessee,  an  insolvent,  for 
Hickman,    non-payment  of  rent  accrued  due  since  the  testator's  death. 

We  felt  some  doubt  whether  the  action  could  be  maintained 
against  the  executor,  from  a  provision  in  the  Insolvent 
Debtors'  Acts,  which  may  be  thought  to  import  that  the 
appointment  of  such  assignee  is  a  mere  personal  trust;  we 
mean  the  power  vested  in  the  Insolvent  Commissioners  to 
appoint  a  new  assignee  on  the  death  of  him  formerly  ap- 
pointed. But  upon  full  consideration,  and  on  referring  to 
Bbxam  v.  Hubbard  (a),  Jldriit  v.  Kettridgc  (b)9  Ex  park 
Bainbridge{c)t  decided  under  the  Bankrupt  Act,  5  Geo.  4, 
c.  30,  we  think  the  executor  is  liable,  as  representing  the 
assignee,  if  the  latter  acted  as  tenant  of  the  premises  de- 
mised, as  well  as  assented  to  the  assignment. 

But  the  evidence  by  which  this  fact  was  established  was 
objected  to  as  proceeding  from  a  witness  who  was  said  to 
be  inadmissible,  by  reason  of  his  interest  in  the  result  of 
the  suit.  That  witness  was  the  husband  of  a  lady  who  was 
entitled  to  an  annuity  charged  on  the  premises,  which  were 
vested  in  the  plaintiffs  as  trustees.  The  annuity  was 
settled  to  the  separate  use  of  the  wife,  and  afterwards  for 
the  benefit  of  the  children.  It  was  argued  that  the  witness 
therefore,  through  the  interest  of  his  wife  in  those  premises, 
was  interested  in  fixing  the  defendant  with  this  rent,  that 
the  security  for  the  annuity  might  be  the  ampler.  But 
this  objection  is  obviously  untenable,  for  in  whatever  per- 
son the  lease  may  be  vested,  the  rent  must  be  paid;  and 
the  interest  of  the  witness,  if  any,  is  far  too  remote  to  ren- 
der him  incompetent.  This  rule  therefore  must  be  dis- 
charged. 

Rule  discharged. 


(a)  5  East,  407.  Bing.  355. 

(b)  6  B.  Moore,  569;  S.  C.  1        (c)  6  Ves.  451. 


TRINITY  TERM,  I  VICT. 


681 


1838. 

The  QUEEN  V.  HiJMPHERY.  Thursday 

Quo  warranto  for  the  office  of  alderman  of  the  city  of  A    .  ,   '  , 

J       A  party  elected 

London.  to  a  corporate 

Plea,  that  the  city  of  London  is,  and  from  time  imme-  Jj^toTJJ1 
morial  hath  been  an  ancient  city,  and  that  the  citizens  and  admitted  pre- 
freemen  of  the  said  city,  during  all  that  time,  have  been,  making 'the 
and  that  they  now  are,  a  body  politic  and  corporate  &e.,  q^^^"^" 
and  that  within  the  said  city,  from  time  whereof  &c,  there  9  Geo.  4,  c.  17, 
have  been  and  still  are  divers  wards  (and  amongst  others  Jiade^^ithin 
the  ward  of  Aldgate  in  the  said  city),  and  divers  citizens  one  calendar 
and  freemen  of  the  said  city,  who  have  been,  and  have  before  or  upon 
been  called  aldermen  of  the  said  city ;  that  is  to  say,  one  h.is  admis- 
alderman  for  each  of  the  said  wards ;  that  the  office  of  al- 
derman hath  been  and  still  is  a  public  office,  8tc.  That 
from  time  whereof  &c.  there  of  right  hath  been  and  still 
ought  8tc.  to  be  within  the  said  city,  a  certain  court  of 
record,  called  the  Court  of  Mayor  and  Aldermen  of  the 
aaid  City  of  London,  holden  in  the  Guildhall  of  the  said 
city,  according  to  the  custom  &c.,  before  the  mayor  of  the 
said  city  for  the  time  being,  or  his  locum  tenens,  and  the 
aldermen  thereof,  or  at  least  twelve  others  of  the  said  al- 
dermen, at  such  time  as  has  seemed  meet  to  the  mayor  of 
the  said  city  for  the  time  being,  upou  due  notic|  previously 
given  &c,  for  the  purpose  of  consulting  about  and  trans- 
acting lawful  and  necessary  affairs  concerning  the  good 
government  of  the  said  city,  and  also  for  the  purpose  of 
admitting  and  swearing  into  the  place  and  office  of  alder- 
man such  persons  as  have  been  duly  elected  thereto,  and 
are  properly  qualified  to  fill  the  said  office,  according  to 
the  custom  8tc.    That  from  time  whereof  &c.,  and  still  of 
right  &c,  certain  assemblies  or  courts  called  wardmote 
courts,  have  been  of  right  holden  from  time  to  time,  on 
divers  days  in  each  of  the  said  wards  within  the  said  city, 
for  (amongst  other  things)  the  election  by  the  inhabitants 
of  the  said  wards,  at  the  said  wardmote  courts,  of  divers 
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persons  into  divers  places  and  offices,  and,  amongst  others, 
into  the  place  and  office  of  alderman  in  the  said  city,  by 
virtue  of  precepts  issued  for  such  elections  respectively  by 
the  mayor  of  the  said  city  for  the  time  being,  to  which  is- 
spective  precepts  returns  during  all  that  time  have  been  made, 
and  of  right  ought&c.,  into  the  said  court  of  mayor  and  alder- 
men. That  from  time  whereof  &c.,  there  had  been,  and  still 
of  right  ought  to  be  within  the  said  city,  a  certain  court  called 
the  Court  of  Common  Council,  holden  before  the  said 
mayor,  or  his  locum  tenens,  and  the  aldermen  of  the  said 
city  for  the  time  being,  and  the  commons  of  the  said  city, 
or  the  major  part  of  them,  duly  elected  and  chosen  accord- 
ing to  the  custom  of  the  said  city  in  that  behalf,  being  as- 
sembled together  upon  reasonable  summons  thereof  pre- 
viously given,  according  to  the  custom  Sic.,  which  said 
commons  so  elected,  together  with  the  said  mayor  or  bis 
locum  tenens,  and  aldermen,  during  all  the  time  aforesaid, 
have  been  the  common  council  of  the  said  city,  to  consult 
of  and  upon  all  matters  and  things  proposed  in  the 
common  council  concerning  the  said  city  fee.  That  the 
said  mayor,  or  his  locum  tenens,  aldermen,  and  commons, 
or  the  major  part  of  them  so  assembled  in  common  coun- 
cil aforesaid,  during  all  the  time  aforesaid,  have  been  used 
and  accustomed,  and  have  had  and  still  have  a  right  to 
make  sud^  reasonable  ordinances,  acts  and  bye-laws,  as  to 
them  have  seemed  meet  and  convenient  for  the  better  go- 
vernment of  the  said  city.  That  from  time  whereof  fcc.,— 
until  the  making  and  passing  of  a  certain  bye-law,  or  act  of 
common  council,  on  the  1st  August,  21  Ric.Q,  touching 
the  election  of  aldermen  of  the  said  city,  whereby  it  was 
ordained,  that  for  the  future,  in  the  election  of  aldermen, 
two,  at  least,  honest  and  discreet  men  should  be  chosen 
and  presented  to  the  mayor  and  aldermen,  so  that  either  of 
them  whom  they  should  choose  might  be  admitted  and 
sworn;  and  also  after  making  and  passing  of  a  certain 
other  bye-law  or  act  of  common  council,  on  the  15th  April, 
13  Anne,  "  An  Act  for  reviving  the  ancient  manner  of 
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electing  Aldermen/'  whereby,  after  reciting  (amongst  1838. 
other  things),  that  by  the  ancient  usage  and  custom  of  j^^^  v 
London,  when  any  ward  of  the  said  city  became  vacant  v. 
and  destitute  of  an  alderman,  the  inhabitants  of  the  ward  Humphebt. 
having  a  right  to  vote  in  such  elections  were  wont  to 
choose  one  person  only  to  be  alderman  of  the  said  ward, 
for  reviving  the  said  ancient  custom,  and  restoring  to  the 
said  inhabitants  their  ancient  rights  and  privileges  of 
choosing  one  person  only  to  be  their  alderman,  it  was 
enacted,  that  from  thenceforth,  in  all  elections  of  aldermen 
of  the  said  city,  at  a  wardmote  to  be  holden  for  that  pur- 
pose, there  should  be  elected,  according  to  the  said  ancient 
custom,  only  one  able  and  sufficient  citizen  and  freeman  of 
the  said  city,  not  being  an  alderman,  to  be  returned  to  the 
court  of  mayor  and  aldermen,  which  person  so  elected 
should  be  by  them  admitted  and  aworn  well  and  truly  to 
execute  the  said  office  of  alderman  —  and  from  thence 
hitherto  the  aldermen  of  the  divers  wards  of  the  said  city, 
and,  amongst  others,  of  the  said  ward  of  Aldgate,  have  of  right 
been  elected  and  chosen  at  such  wardmote  courts  as  afore- 
said, holden  as  aforesaid  in  the  said  respective  wards  by 
virtue  of  such  precepts  as  aforesaid,  one  alderman  for  each 
ward. 

The  plea  then  set  out  sections  2,3  and  4  of  the  9  Geo.  4, 
q.  17,  intituled  "  An  Act  for  repealing  so  much  of  several 
Acts  as  impose  the  necessity  of  receiving  the  Sacrament, 
8cc.  as  a  Qualification  for  certain  Offices,  &c.(a)"  and  stated, 

(a)  Sect,  f .  That  every  person  within  one  calendar  month  next 
who  shall  hereafter  be  placed,  before  or  upon  his  admission  into 
elected,  or  chosen  in  or  to  the  any  of  the  aforesaid  offices  or 
office  of  mayor,  alderman,  re*  trusts,  make  and  subscribe  the 
corder,  bailiff,  town-clerk, or  com-  declaration  following:— 
mon  councilman,  or  in  or  to  any  "  I,  A.  B.,  do  solemnly  and  sin- 
office  of  magistracy  or  place,  trust  cerely,  in  the  presence  of  God, 
or  employment  relating  to  the  go-  profess,  testify,  and  declare,  upon 
vernment  of  any  city,  corporation,  the  true  faith  of  a  Christian,  that 
borough,  or  cinque  port  within  I  will  never  exercise  any  power, 
England  and  Wales,  or  the  town  authority,  or  influence  which  I 
of  Berwick-upon-Tweed,  shall,  may  possess  by  virtue  of  the  office 
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The  Queen 
v. 

HUMPHERT. 
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that  since  the  passing  of  the  said  act  the  said  court  of 
mayor  and  aldermen  have  required  of  every  person  who 
since  the  passing  of  the  said  act  has  been  elected  to  the 
office  of  alderman  of  any  ward  of  the  said  city,  that  tech 
person  should  make  and  subscribe  the  said  declaration 
prescribed  by  the  said  act  previously  to  taking  and  sab- 
scribing  the  oaths  of  office,  according  to  the  several  laws 
made  and  now  in  force  for  that  purpose  at  the  said  city. 

That  a  vacancy  having  occurred  in  the  office  of  aider- 
man  of  the  ward  of  Aldgate  aforesaid,  by  the  death  of 
John  Thomas  Thorpe,  Esq.,  late  alderman  thereof,  a  court 
of  wardmote  was  holden  on  the  17th  November,  1835,  and 
continued  by  adjournment  on  other  subsequent  days, 
before  the  mayor  of  the  said  city,  by  virtue  of  a  certain 
precept  for  that  purpose  before  then  duly  issued,  accord- 
ing to  the  custom  of  the  said  city,  for  the  election  of  an 
alderman  of  the  said  ward,  in  the  room  of  the  said  J9  T. 
Thorpe,  at  which  said  court  one  David  Salomons,  the  said 


of  ,  to  injure  or  weaken 

the  Protestant  Church  as  it  is  by 
law  established  in  England,  or  to 
disturb  the  said  church,  or  the 
bishops  and  clergy  of  the  said 
church,  in  the  possession  of  any 
rights  or  privileges  to  which  such 
church,  or  the  said  bishops  and 
clergy,  are  or  may  be  entitled." 

S.  3.  And  be  it  enacted,  That 
the  said  declaration  shall  be  made 
and  subscribed  as  aforesaid,  in 
the  presence  of  such  person  or 
persons  respectively,  who  by  the 
charters  or  usages  of  the  said  re- 
spective cities,  corporations,  bo- 
roughs, and  cinque  ports,  if  such 
there  be,  or  otherwise  in  the  pre- 
sence of  two  justices  of  the  peace 
of  the  said  cities,  corporations, 
boroughs,  and  cinque  ports,  if  such 
there  be,  or  otherwise,  in  the  pre- 
sence of  two  justices  of  the  peace 


of  the  respective  counties,  ridingi, 
divisions  or  franchises  whereio  the 
said  cities,  corporations,  boroughs, 
and  cinque  ports  are;  which  said 
declaration  shall  either  be  entered 
in  a  book,  roll,  or  other  record,  to 
be  kept  for  that  purpose,  or  shall 
be  filed  amongst  the  records  of 
the  city,  corporation,  borough,  or 
cinque  port. 

S.  4.  That  if  any  person  placed, 
elected,  or  chosen  into  any  of  the 
aforesaid  offices  or  places,  shall 
omit  or  neglect  to  make  and  sub- 
scribe the  said  declaration  if 
manner  above  mentioned,  sod 
placing,  election,  or  choice  sha 
be  void;  and  that  it  shall  not  f 
lawful  for  such  person  to  do  a 
act  in  the  execution  of  the  off 
or  place  into  which  he  shall  br 
chosen,  elected,  or  placed. 


The  Queen 
v. 
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defendant,  and  one  James  Law  Jones,  were  candidates  for  1838. 
the  said  vacant  office.  That  at  the  said  last-mentioned 
court  of  wardmote  divers  inhabitants  of  the  said  ward, 
being  a  majority  of  those  then  present  at  the  said  court,  Homphert. 
voted  for  the  said  D.  Salomons,  as  and  for  such  alderman, 
and  by  reason  thereof  the  said  D.  Salomons  claimed  to  be 
duly  elected  to  the  said  office;  and  a  return  to  the  said 
precept,  and  of  the  result  of  such  election,  was  afterwards, 
to  wit,  on  the  24th  November,  1835,  made  unto  the  said 
court  of  mayor  and  aldermen. 

That  afterwards,  to  wit,  on  the  3rd  day  of  December, 
1835.  at  a  court  of  mayor  and  aldermen  then  holden  at  the 
Guildhall,  in  and  for  the  said  city,  the  said  D.  Salomons 
did  tender  himself  to  the  said  court  of  mayor  and  alder- 
men, at  the  said  last-mentioned  court,  for  admission,  and 
did  then  and  there  make  claim,  and  did  require  to  be  ad- 
mitted to  the  said  office  of  alderman  of  the  said  ward  of 
Aldgate  as  aforesaid ;  and  that  thereupon  the  said  D.  Sa- 
lomons was  then  and  there  requested  by  the  court  of  mayor 
and  aldermen  to  make  and  subscribe  in  their  presence  the 
said  declaration  in  the  said  act  mentioned,  the  said  mayor 
and  aldermen  then  being  the  persons  in  the  presence  of 
whom,  by  the  usage  of  the  said  city,  the  said  declaration 
should  be  made  and  subscribed  according  to  the  provisions 
of  the  said  act  of  parliament  in  that  behalf,  according  to 
the  several  laws  made  and  now  in  force  for  that  purpose; 
but  that  the  said  D.  Salomons  did  not  nor  would,  at  the 
said  court  of  mayor  and  aldermen  so  holden  as  last  afore- 
said, nor  at  any  time  within  one  calendar  month  next  before 
or  upon  his  admission,  according  to  the  true  intent  and 
meaning  of  the  said  act,  into  the  said  office  of  alderman  of 
the  said  ward  of  Aldgate  as  aforesaid,  nor  at  any  other 
time  whatsoever,  make  and  subscribe  the  said  declaration, 
but  wholly  omitted  and  neglected  so  to  do;  by  reason 
whereof,  and  by  force  of  the  said  statute  in  that  case  made 
and  provided,  the  election  and  choice  of  the  said  D.  Salo- 
mons into  the  said  office  of  alderman  of  the  said  ward  of  Ald- 
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1838.      gate  as  aforesaid,  became  and  was  void.    That  the  said  D. 

Salomon*,  so  having  omitted  and  neglected  to  make  aud 
subscribe  the  said  declaration  required  by  the  said  act  of 
Humpheby.  parliament,  the  said  court  of  mayor  and  aldermen,  so 
holden  as  last  aforesaid,  did  thereupon,  at  the  said  last- 
mentioned  court,  declare  and  adjudge  the  election  of  the 
said  D.  Salomons  into  the  said  office  of  alderman  of  the 
said  ward  of  Aldgate  as  aforesaid  to  be  void,  and  did  also 
then  and  there  resolve  that  a  fresh  precept  should  issue  for 
a  court  of  wardmote  to  be  held  for  the  election  of  a  fit  and 
proper  person  to  be  alderman  of  the  said  ward  of  Aldgate, 
in  the  room  of  the  said  J,  T.  Thorpe.  That  the  said 
vacancy  not  having  been  filled  up,  a  certain  other  court  of 
wardmote  was  holden  on  the  8th  December,  1835,  for  the 
said  ward  of  Aldgate,  before  the  mayor  of  the  said  city,  by 
virtue  of  a  certain  other  precept  for  that  purpose  before 
then  duly  issued,  according  to  the  custom  of  the  said  city, 
for  the  election  of  an  alderman  of  the  said  ward,  in  which 
said  last-mentioued  precept  it  was  stated  that  D*  Salomons, 
returned  to  the  court  of  mayor  and  aldermen  to  be  alderman 
of  the  said  ward,  had  omitted  and  neglected  to  make  and  sub* 
scribe  the  declaration  directed  to  be  made  by  the  said  act,  by 
reason  whereof  the  said  election  of  the  saidD.S.  had,  by  virtue 
of  the  said  act,  become  void.  That  at  the  said  last-men- 
tioned court  of  wardmote  this  defendant  was  the  only  can- 
didate for  the  said  office  &c,  and  that  divers  inhabitants 
&c.,  being  a  majority  &c,  voted  for  the  defendant  as  such 
alderman,  and  by  reason  thereof  defendant  was  duly 
elected  &c,  and  a  return  to  the  said  last-mentioned  pre- 
cept, and  of  the  result  of  such  last-mentioned  election,  was 
afterwards,  to  wit,  on  the  1 7th  December,  1835,  made  into 
the  said  court  of  mayor  and  aldermen  then  holden  in  the 
Guildhall,  &c.  The  plea  concluded  by  stating,  that  at  the 
said  last-mentioned  court,  defendant  having  made  the  de- 
claration prescribed  by  the  said  act,  was  then  and  there 
duly  sworn  and  admitted  into  the  office  &c.;  and  also  then 
and  there  took  and  subscribed  the  oaths,  and  made  and 
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subscribed  the  declaration  according  to  the  several  laws 
made  for  that  purpose,  by  reason  of  which  several  premises 
the  defendant  took  upon  himself  the  said  office  &c.,  and 
from  thence  continually,  until  the  time  of  exhibiting  the 
said  information,  has  been  and  is  one  of  the  aldermen  of 
the  said  city.  Verification. 

Replication.  That  by  the  said  act  of  the  said  court  of 
common  council,  passed  the  15th  April,  IS  Anne,  it  was 
also  enacted,  that  in  case  the  person  so  duly  elected  alder- 
man, and  returned  by  the  lord  mayor,  or  other  person  duly 
authorized  to  hold  such  wardmote,  to  the  said  court  of 
mayor  and  aldermen,  within  the  time  for  that  purpose  by 
the  laws  of  the  said  city  limited  and  appointed,  should  re- 
fuse to  take  upon  him  the  said  office,  and  unless  he  could 
discharge  himself  therefrom  by  the  laws  of  the  said  city,  he 
should  be  subject  to  all  the  pains  and  penalties  which 
might  be  inflicted  on  him  by  the  bye-laws  and  customs  of 
the  said  city.  That  by  an  act  of  the  said  court  of  common 
council,  holden  at  &c.  the  17th  April,  52  Geo.  3,  intituled 
&c,  it  was  enacted,  that  upon  any  vacancy,  by  death  or  re- 
signation, of  any  person  being  an  alderman  of  the  said  city,  the 
lord  mayor  should,  within  eight  days  next,  Sundays  excepted, 
cause  a  wardmote  to  be  duly  summoned  for  the  election  of  a 
fit  person  to  be  alderman  of  such  ward  where  such  vacancy 
should  happen,  and  returning  such  person  so  elected. 
The  replication  then  stated,  that  by  the  said  act  of  common 
council  it  was  also  enacted,  that  if  any  person  duly  elected 
alderman  &c,  should  not,  after  notice  of  such  election,  ap- 
pear before  the  next  court  of  mayor  and  aldermen,  and 
then  and  there  take  upon  himself  the  said  office,,  or  if, 
before  the  said  court,  he  should  refuse  to  take  upon  himself 
the  said  office,  he  should  forfeit  500/.,  unless  he  should  be 
duly  discharged  of  the  said  office  for  defect  of  ability  in 
wealth,  upon  oath  taken.  That  after  the  said  return  to 
the  said  precept  was  made  to  the  said  court  of  mayor  and 
aldermen,  a  certain  notice  in  writing  was  served  upon  the 
said  D.  Salomons,  to  appear  before  the  said  court  on  the 
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Srd  December  last,  at  the  Guildhall  &c,  and  then  and 
there  to  take  upon  himself  the  said  office  of  alderman  of 
the  said  ward ;  and  that  in  pursuance  of  the  said  notice  he 
did,  on  the  3rd  December,  and  within  the  space  of  one  month 
next  after  the  day  of  his  election,  present  himself  to  the 
said  court  of  mayor  and  aldermen,  and  then  and  there  ex* 
pressed  his  readiness  to  be  sworn  for  the  due  execution  of 
the  said  office  of  alderman,  and  also  to  take  and  subscribe 
the  oaths  according  to  the  said  laws  made  for  those  pur- 
poses, and  to  take  upon  himself  the  duties  of  the  said 
office,  and  did  there  demand  to  be  admitted  alderman. 
That  when  he  so  appeared  and  presented  himself  to  the 
said  court,  the  said  court  demanded  of  him  the  said  D. 
Salomons  whether  he  had  signed  the  declaration  required 
by  the  said  act  of  9  Geo.  4,  c.  17,  within  the  space  of  one 
month  next  before  his  then  application  for  admission;  to 
which  the  said  D.  S.  then  answered  that  he  had  not; 
whereupon  the  said  court  demanded  of  him,  the  said  D.  S., 
whether  he  would  make  and  subscribe  the  said  declaration; 
whereupon  he  declined  to  say  whether  he  would  or  not, 
but  required  the  said  court  of  mayor  and  aldermen  to  admit 
him  to  the  said  office,  which  the  said  court  of  mayor  and 
aldermen  did  then  and  there,  and  within  the  space  of  one 
month  from  the  day  of  the  election  of  the  said  D.  S.,  posi- 
tively refuse  to  do;  and  the  said  court  did  then  and  there 
declare  the  election  of  the  said  D.  S.  to  be  null  and  void; 
and  thereupon  directed  a  precept  to  issue  from  the  said 
court  for  the  election  of  another  alderman  for  the  said  ward 
of  Aldgate.  That  afterwards,  to  wit,  on  the  5th  December, 
and  within  the  space  of  one  month  next  after  the  election 
of  the  said  D.  S.f  a  certain  precept  issued  from  the  said 
court  of  mayor  and  aldermen,  and  that  by  virtue  thereof  a 
certain  court  of  wardmote  was,  on  the  8th  of  the  said 
month,  and  within  the  space  of  one  month  next  &c.  holden 
for  the  said  ward  &c,  for  the  purpose  of  electing  an  alder- 
man of  the  said  ward,  at  which  wardmote  the  defendant 
was  elected.  Verification. 
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General  demurrer  and  joinder.  1838. 

In  the  margin  of  the  paper-book  it  was  stated,  that  in  *L^7^"J' 
r  ,    •  r        •     •         , ,  .  j   -  The  Queen 

support  of  the  information  it  would  be  contended —  v. 

J.  That  the  court  of  aldermen  was  not  justified  in  insist-  Humpheey. 

ing  upon  the  making  or  subscription  of  the  declaration 

by  Mr.  Salomons,  as  a  condition  precedent  to  his  admission 

into  the  office  of  alderman,  and  that  he  was  not  legally 

bound  to  make  or  subscribe  it  at  the  time  he  was  required 

so  to  do. 

2.  That  by  the  9  Geo.  4,  c.  17,  one  calendar  month  is 
allowed  to  the  person  elected  for  making  or  subscribing 
the  declaration,  and  that  a  month  not  having  elapsed  from 
the  election  of  Mr.  Salomons,  when  he  was  called  upon  to 
make  or  subscribe  the  declaration,  he  was  not  then  bound 
to  make  or  subscribe  it,  and  the  court  of  aldermen  was  not 
justified  in  declaring  his  election  null  and  void. 

3.  That  the  lord  mayor  was  not  justified  in  issuing  his 
precept  for  a  new  election  before  the  expiration  of  one 
month  from  the  election  of  Mr.  Salomons,  and  that  the 
election  of  the  defendant  was  therefore  illegal  and  void. 

4.  That  by  the  5  &  6  Will.  4,  c.  J I  (the  Annual  Indem- 
nity Act),  the  time  for  subscribing  the  declaration  was 
extended  to  the  25th  March,  1836. 

Sir  J.  Campbell  A.  G.  (with  whom  was  R.  V.  Richards), 
in  support  of  the  demurrer  (a).  The  9  Geo.  4,  c.  17,  s.2, 
which  is  set  out  on  the  pleadings,  required  Mr.  Salomons 
to  make  the  prescribed  declaration  within  one  calendar 
month  next  before  or  upon  his  admission ;  and  the  question 
is,  whether  he,  having  refused  to  make  such  declaration  on 
his  attendance  before  the  court  of  aldermen,  and  having 
also  then  confessed  that  he  had  not  made  it  within  a  month 
previously,  had  any  right  to  be  admitted  an  alderman.  If 
he  had,  the  above  act  is  practically  repealed.    The  whole 

(a)  In  Easter  term,  April  25  and  27,  before  Lord  Denman  C.  J.,  Lit- 
ttedale,  Palteton,  and  Coleridge  Js. 
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question  turns  upon  the  meaning  of  the  words  "within  one 
calendar  month  next  before  or  upon  his  admission."  The 
court  of  aldermen  had  a  right  to  insist  upon  Mr.  Salomon's 
making  the  declaration  before  they  admitted  him,  because 
although  the  4th  section  of  the  9  Geo.  4,  c.  17,  avoids  bis 
election  if  he  do  not  make  the  declaration,  yet,  if  he  were 
once  admitted,  the  Annual  Indemnity  Act  would  have  the 
effect  of  protecting  him  from  that  section.  It  may  be  said 
that  the  Court  cannot  take  notice  that  there  will  be  an 
Annual  Indemnity  Act;  but  .such  an  act  has  passed  for 
nearly  a  century,  and  of  this  the  legislature  were  aware 
when  they  passed  the  9  Geo.  4,  c.  17f  s.  2,  so  that  they 
must  have  intended  the  declaration  to  be  made  before  ad- 
mission. The  5  &  6  Will.  4,  c.  28,  was  passed  to  set  aside 
this  very  provision  of  the  9  Geo*  4,  so  far  as  respected  the 
office  of  sheriff  for  counties,  and  to  enable  Mr.  Salomon*  to 
fill  the  office  of  sheriff  of  London.  This  would  have  been 
quite  unnecessary,  according  to  the  construction  put  on  the 
words  "  upon  admission"  by  the  relator.  The  word  "  upon/' 
it  must  be  admitted,  does  not  always  mean  "  before ;"  it  may 
also  mean  "  after,"  or  "  concurrently  with,"  as  where  a  rule  is 
made  "  upon"  reading  affidavits.  But  it  is  most  consonant 
to  the  spirit  and  the  terms  of  the  different  clauses  of  this 
act  to  construe  it  in  this  case  to  mean  "  before."  Sections 
2,  3,  and  4,  prescribe  what  must  be  done  before  admission, 
and  the  5th  prescribes  what  must  be  done  after  admission. 
The  declaration  under  the  2nd  section  is  substituted  for 
the  sacramental  test,  (under  the  13  Car.  2,  stat.2,  c  1,  s.12) 
which  was  expressly  required  before  admission ;  and  it  is 
therefore  probable  that  the  declaration  substituted  for  it  is 
to  be  made  at  the  same  time.  In  the  10  Geo.  4,  c.  7i 
ss.  2  and  4,  there  is  a  similar  provision  as  to  Roman  Ca- 
tholics, who  are  expressly  disabled  from  sitting  in  Parlia- 
ment until  after  they  have  taken  the  oath  prescribed ;  and 
ss.  14  and  19  of  that  act  apply  the  same  provision  to  Roman 
Catholics  elected  in  corporate  offices.  The  test  after  ad- 
mission, required  by  the  25  Car.  2,  c.  2,  is  replaced  by  the 
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declaration  to  be  made  under  a  different  section  of  the  1838. 


9  Geo.  4,  c.  1 7,  namely,  the  5th.  v-nr^ 
Another  point  made  for  the  crown  is,  that  the  election  of  ^  ^UEBK 

Mr.  Salomons  was  avoided  prematurely,  as  there  should  have  Hum phery. 
been  given  him,  after  his  election,  a  month  within  which  to 
comply  with  the  requisitions  of  the  act.  But  no  such  in- 
ference can  be  drawn  from  the  language  of  the  legislature, 
who  never  supposed  that  a  party,  during  the  month  after 
his  election,  was  likely  to  become  a  convert  to  a  different 
faith.  It  was  simply  intended,  if  he  had  made  the  declara- 
tion within  a  month  before  his  admission,  that  he  should 
be  excused  from  repeating  it  on  his  admission. 

It  cannot  be  said  that  the  Annual  Indemnity  Act  (a) 
extended  the  time  for  making  the  declaration  until  the  25th 
March,  1836,  for  that  act  only  applies  to  cases  where  an 
officer  has  been  admitted,  and  has  incurred  a  penalty  for 
his  default,  as  in  Rex  v.  Perry  (b)  and  In  re  Steavenson  (c); 
and  he  must  shew,  before  he  can  have  the  benefit  of  the 
act,  that  he  has  made  the  declaration ;  whereas  the  replica- 
tion in  this  case  does  not  state  that  Mr.  Salomons  either  has 
made,  or  that  he  is  ready  to  make,  such  declaration. 

Sir  jF.  Pollock  (with  whom  were  Sir  W.  W.  Follett, 
Wightman  and  Shee),  contrsL  The  question  is  not,  as  stated 
on  the  other  side,  whether  Salomons  had  a  right  to  be 
admitted  before  declaration,  but  whether  the  court  of  alder- 
men had  "  then  and  there1'  the  right  to  issue  a  new  precept 
It  is  submitted  that  the  precept  for  a  new  election  was  pre- 
maturely issued  at  a  time  when  the  office  was  full  by  the 
election  of  Mr.  Salomons.  The  court  of  aldermen  declared 
his  election  void  at  the  court  held  on  the  3d  December, 
when  he  refused  to  make  the  declaration.  But  he  had  the 
whole  of  that  day  for  the  purpose;  if  the  Court  sat  from 

10  a.m.  till  4  p.m.,  he  had  a  right  to  be  admitted  at  the 
first  sitting  of  the  court,  and  might  have  made  the  declarer 


(a)  5&6  Will.  4,  c.1l. 
(ft)  14  East,  549. 


(c)  2  B.  &  C.  34. 
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tion  at  any  time  before  the  rising  of  the  court,  and  they 
could  not  take  notice  of  his  default,  if  any,  until  the  next 
court.  The  court,  however,  at  their  first  meeting,  voted  his 
election  void.  At  what  particular  moment  was  it  void? 
Their  mere  vote  could  not  make  it  so. 

But  Mr.  Salomons  was  not  guilty  of  any  default,  for 
"  upon  admission"  does  not  signify  before  admission.  In 
Johnson's  Dictionary,  one  of  the  meanings  given  to  the 
word  "  upon"  is  "  at  the  time  of/'  but  he  gives  no  example 
of  its  use  in  the  sense  of  "  before."  Where  a  statute 
inflicts  a  penalty  "  upon  conviction,"  it  does  not  mean  that 
a  party  is  to  pay  the  penalty  first  and  to  be  convicted  after- 
wards. The  very  form  of  the  declaration,  that  the  party 
will  not  exercise  any  power  which  he  may  possess  "  by 
virtue  of  the  office  of"  &c.,  indicates  that  the  admission  to 
the  office  must  have  been  previously  completed.  If  Mr. 
Salomons  committed  any  default,  he  would  have  had  to  take 
the  consequences  imposed  by  the  fourth  section  of  the 
9  Geo.  4;  his  office  would  have  been  void. 


Sir  J.  Campbell  A.  G.,  in  reply.  It  seems  admitted  that 
the  Annual  Indemnity  Act  has  no  application  to  the  pre- 
sent case;  but  it  is  asked  at  what  particular  time  the 
vacancy  occurred.  It  occurred  when  Mr.  Salomons  refused 
to  make  the  declaration :  his  default  was  then  consummated. 
[Lord  Denman  C.  J.  What  is  the  meaning  of  "  in  default 
of  such,"  iu  the  third  section  of  the  9  Geo*  4  ?]  It  means 
that,  in  case  the  party  elected  shall  not  make  the  declaration 
before  the  persons  who  by  charter  administer  the  oath  for 
the  due  execution  of  the  office,  that  is,  before  the  aldermen 
in  this  case,  it  shall  be  enough  if  he  has  already  made  it, 
within  the  month,  before  two  justices.  If  the  words 
"  upon  admission"  mean  at  the  time  of  admission,  there 
must  be  an  option  to  be  exercised  somewhere  whether  the 
declaration  or  the  admission  is  to  have  the  priority,  and 
that  option  was  properly  claimed  by  the  court  of  aldermen, 
who  had  an  inherent  right,  the  act  itself  being  silent  on  the 
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subject,  to  regulate  the  order  in  which  their  proceedings  1838. 
should  succeed  each  other. 

Cur.  adv.  vult.  The  QuEEN 


V. 

HUMPHERY. 


Lord  Denman  C.  J.,  on  a  former  day  in  this  term  (a), 
delivered  the  judgment  of  the  Court. — The  question  which 
the  Court  has  to  decide  in  this  case  is,  whether  the  court 
of  aldermen  of  the  city  of  London  were  right  in  refusing 
to  admit  Mr.  Salomons  as  alderman  of  the  ward  of  Aldgate, 
for  which  he  had  been  duly  elected,  and  in  issuing  a  precept 
for  a  new  election,  under  the  authority  of  which  the  defend- 
ant was  elected.  The  court  refused  to  admit  Mr.  Salomons 
to  the  office  on  the  ground  of  his  default  to  make  the 
declaration,  under  the  9  Geo.  4,  c.  17,  s.  2,  antecedently  to 
his  admission.  We  are  of  opinion  that  the  court  ought  to 
have  admitted  him  previously  to  calling  upon  him  to  make 
the  declaration,  that  there  was  no  vacancy  when  the  precept 
for  a  new  election  was  issued,  and  that  consequently  it  was 
issued  improperly. 

Judgment  for  the  Crown, 
(a)  June  29. 


Poole  and  another  v.  Warren.  Saturday, 

June  9th. 

DEBT  for  double  value  under  the  4  Geo.  2,  c.  28.    The     j.  A  joint 

declaration  stated  that  the  defendant  held  certain  premises  auth°ut3L  » 

r  given  by  more- 

as  tenant  to  the  plaintiffs,  for  the  remainder  of  a  term  of  gagor  and 
years  ending  the  25th  of  June,  1884;  that  plaintiffs,  upon  to°a 

person  to  be 

the  receiver,  agent,  and  attorney  of  the  mortgagors,  to  receive  the  rents  until  satisfac- 
tion of  the  mortgage,  to  bring  actions  in  case  of  non-payment  of  rent,  to  give  notices 
to  quit,  to  bring  ejectment  in  case  of  non-compliance  &c,  as  fully  as  the  mortgagors 
might  havo  done,  is  a  sufficient  authority  to  him  to  demand  possession  of  tenants, 
under  4  Geo.  %  c.  28,  s.  1,  so  as  to  make  them  liable  in  double  value  for  holding 
over. 

2.  Where  an  instrument  is  proved  by  a  copy,  as  secondary  evidence,  from  which  it 
appears  that  the  original  was  subscribed  by  an  attesting  witness,  it  is  nevertheless  un- 
necessary to  call  him. 
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1838.      the  expiration  of  the  term,  gave  notice  in  writing  to  die  de« 
v^^/     fendant,  and  in  writing  demanded  of  him,  and  required  him 
and  another  to  deliver  up  the  premises,  and  that  defendant  wilfully  held 

WAftfcEH     over'  l^r^  P'ea  a"e8ec'> tnat  plaintiffs  did  not  give 

notice  in  writing  to  defendant,  nor  did  they  in  writing  de- 
mand of  him  or  require  him  to  deliver  up  possession  of  the 
said  premises. 

At  the  trial  before  Lord  Denman  C.J.  at  the  London 
sittings  after  Michaelmas  term,  1836,  a  copy  was  produced 
as  secondary  evidence  of  the  notice  to  quit,  which  had  been 
given  in  the  name  of  one  Grellett.    It  appeared  from  the 
copy  that  the  original  had  the  name  of  an  attesting  witness 
subscribed  to  it,  and  it  was  objected  that  the  rules  of 
evidence  equally  required  his  testimony,  whether  the  instru* 
ment  were  proved  by  the  production  of  the  original  or  of  a 
copy ;  and  Doe  d.  Sykes  v.  Durnford  (a)  was  cited*  His  lord- 
ship admitted  the  evidence,  but  reserved  the  point*  la 
order  to  shew  the  authority  of  Grellett  to  give  the  notice, 
deeds  were  put  in,  from  which  it  appeared  that  the  premises  in 
question  had  been  the  property  of  one  Keating  and  his  wife,  by 
whom  they  had  been  mortgaged  to  Sir  J.  Astley  and  others. 
A  deed  of  the  25th  of  July,  1833,  to  which  the  Keatings 
as  mortgagees,  the  plaintiffs,  and  Grellett  were  parties, 
was  then  proved.    This  deed,  after  a  transfer  of  the  mort- 
gage and  assignment  of  the  premises  to  the  plaintiffs,  con- 
tained an  appointment  by  all  parties  to  the  deed,  of  the 
said  Grellett  to  be  the  receiver,  agent,  and  attorney  of  the 
K eatings,  to  receive  the  rents  and  profits  of  the  premises 
until  the  mortgage  was  fully  satisfied ;  and  for  that  purpose 
to  adjust  all  differences  and  accounts  with  the  tenants,  to 
bring  actions  in  case  of  non-payment  of  the  rents,  to  give 
notices  to  quit,  and  in  cases  of  non-compliance  to  bring 
ejectment,  to  grant  leases,  and  to  do  all  other  matters  con- 
cerning the  said  premises,  as  fully  and  effectually  to  all 
intents  and  purposes  as  the  Keatings,  their  executors,  ad* 
ministrators,  or  assigns  might  have  done  if  the  said  deed 

(a)  2  M.  &  S.  62. 
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had  not  been  executed.  It  wa9  then  objected  that  this 
deed  did  not  contain  a  sufficient  authority  to  Grellett,  under 
the  statute,  to  give  the  notice  in  question ;  for  which  pur- 
pose he  should  have  had  a  specific  authority  from  the 
plaintiffs  themselves,  who  had  the  legal  estate  in  the  pre- 
mises. His  lordship  being  of  this  opinion,  directed  a  ver- 
dict on  this  issue  for  the  defendant,  but  gave  leave  to  move 
to  enter  the  verdict  for  the  plaintiffs. 
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1838. 


Pools 
and  another 
v. 

WarHen. 


Kelly,  in  Hilary  term,  1837,  having  obtained  a  rule  nisi, 

JB.  W  Williams  now  shewed  cause,  and,  in  support  of  the 
first  objection,  cited  Call  v.  Dunning  (a),  Doe  d.  Sykes  v. 
Durnford  (6),  Higgs  v.  Dixon  (c),  and  Gillies  v.  Smither  (d). 
With  regard  to  the  second  objection,  he  attempted  to  dis- 
tinguish this  case  from  Wilkinson  v.  Colley  (e),  on  the 
ground  that  here  the  demand  of  possession  was  made 
simply  after  the  determination  of  the  tenancy  by  effluxion 
of  time,  whereas  in  that  case,  notice  to  quit  also  had  been 
given  previously. 


The  Court  (/),  however  (stopping  Kelly),  held,  that 
Cooke  v.  Tanswell  (g)  was  decisive  against  the  first  objec- 
tion, and  that,  as  to  the  second  objection,  the  case  had  not 
been  distinguished  from  Wilkinson  v.  Colley  (e). 


Rule  absolute. 


(A)  4  East,  53. 
(V)  2  M.  &  S.  62. 

(c)  2  Stark.  N.  P.  C.  180. 

(d)  8  Stark.  N.  P.  C.  528. 


(e)Burr.  2694. 

(/)  Lord  Denman  C.  J.,  Little* 
dale,  Potteson,  and  Williams  Js. 
(g)  8  Taunt.  450. 
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1838. 

The  Queen  t>.  Archdall.  D.D. 

Thursday,  1 

June  14M.    ^  jjfjl£  n —  had  been  ODtained  for  a  quo  warrauto 
Where,  from  a  . 
very  remote     against  the  defendant,  Vice-Chancellor  of  Cambridge,  to 

period,  a  fran-  snew  ^  wnat  authority  he  claimed  to  grant  alehouse  licences. 

chise  has  been  J  J  ° 

exercised 

riSn"^? U  Sir  W' W'  FolUtt>  Starkie> and  Cowling,  shewed  cause  (a), 
probable,  un- 

cumstoncesCof     Sir  J.  Campbell  A,  G.,  Kelly,  and  Waddington,  supported 
the  case,  that  the  rule, 
it  emanated 

from  a  grant  Ctir.  arfo.  wilt. 

by  the  crown, 
and  would 

have  been  fre-  Littledale  J.  on  this  day  delivered  the  judgment  of 
Son^ifUnot  *ne  ^ourt* — This  was  a  rule  for  a  quo  warranto  informa- 
referable  to  tion  to  be  filed  against  the  Rev.  Dr.  Archdall,  Master  of 
originj^d  Emanuel  College  in,  and  lately  Vice-Chancellor  of,  the 
partly^ecog  University  of  Cambridge,  to  shew  by  what  authority  he  had 
nized  in  an-     taken  on  himself  to  grant  alehouse  liceuces.    It  was  moved 

thTco^wUI  on  the  Part  of  the  JU8tices  of  the  borough  of  Cambridge, 
not  direct  a  for  the  purpose  of  contesting  the  right  claimed  by  the  Vice- 
to  trylt^vaii.  Chancellor,  of  granting  such  licences  within  the  liberties 
dity,  because  and  precincts  of  the  University.  It  was  argued  in  the  last 
gb^n^otbe*  terni  before  my  brothers  Patteson,  Coleridge,  and  myself, 

cd "and^iV0"  at  great  ,enStn>  and  w'tn  8reat  ability  and  research.  We 

charged  a  rule,  have  taken  time  to  look  into  the  affidavits,  and  I  am  now 

SumSaTces,  to  P«»ounce  our  judgment. 

obtained  for       In  the  course  of  the  argument,  principally  in  consequence 

JjiYJh?1011  of  a  doubt  thrown  out  by  the  Court,  the  question,  whether 

Vice-Chancel-  this  was  a  proper  subject  for  a  quo  warranto,  was  much 

versity  of  considered  by  the  counsel  who  argued  in  support  of  the 

Cambridge^to  ruje .  jjUt  ;t  js  unnecessary  for  us  to  pronounce  any  opinion 

authority  he    on  that  question,  as  our  judgment  will  not  proceed  upon  it; 
granted  ale- 
house licences.     (a)  jn  Easter  term,  18S8,  April     thought  unnecessary  to  give  toy 

thb  aTub'ect   30  and  May  2*  before  LUtledale>  statement  of  the  facts  and  argo- 

foraquo         Patteson,  and  Coleridge  Js.   Lord  ments  relied  on,  as  they  suffi- 

warranto?        Denman  C.J.  was  absent  at  the  ciently  appear  from  the  judgment 

Privy  Council.     It   has    been  of  the  Court. 
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and  we  decline  to  do  so  the  rather,  because  the  counsel  1838. 

who  shewed  cause  against  the  rule  scarcely  noticed  the  N^v^*' 

.     .  f.  .    ,  .    ;  The  Queen 

point  in  argument,  relying  entirely  upon  the  facts.  v. 

Turning  then  to  the  affidavits,  it  appears  to  be  unques-  Archdall. 
tionable  that  the  Vice-Chancellor  of  Cambridge  has  exer- 
cised this  franchise  from  a  very  remote  period;  from  a 
period  indeed  so  remote,  that  the  first  exercise  of  it  can- 
not be  distinctly  traced,  nor  the  origin  to  which  it  is 
referable  at  all  certainly  assigned :  and  that  he  has  exer- 
cised it  not  merely  within  the  borough  of  Cambridge,  but 
without  it,  and  in  the  county,  to  the  extent  of  the  known 
liberties  of  the  University.  The  history  of  alehouse  licences, 
as  granted  by  justices  of  the  peace,  is  well  known;  it 
takes  its  commencement  from  the  5  &  6  Edw.  6,  c.  25, 
but  the  mode  of  proceeding  by  the  Vice-chancellor  has 
never  borne  express  reference  to  any  authority  given  by 
the  statute,  nor  squared  with  its  provisions  in  form  or  sub- 
stance. He  has  described  himself,  indeed,  as  a  justice  of 
the  peace,  and  he  has  acted  with  another  head  of  a  house 
described  in  the  same  way ;  but  the  latter  is  called  his  as- 
sistant only,  the  licence  is  stated  to  proceed  from  himself, 
and  is  under  his  single  seal  and  signature;  it  is  granted  dur- 
ing good  pleasure,  is  subject  to  other  conditions  than  those 
of  a  magistrate's  licence,  and  the  recognizance  has  never 
been  certified  to  the  quarter  sessions.  It  further  appears 
that  this  privilege  has  been  recognized  with  more  or  less 
distinctness  in  a  great  number  of  public  statutes,  some  of 
them  going  back  to  a  distant  period;  one  (the  9  Ann.  c.  23, 
s.  50,)  passed  considerably  more  than  a  century  since,  in 
very  clear  language  recognizing  and  confirming  it.  Lastly, 
it  appears  that  during  the  whole  of  this  period  the  University 
has  been  placed  side  by  side,  as  it  were,  with  a  municipal 
body  of  considerable  power,  and  that  between  the  two,  dif- 
ferences have  from  time  to  time  prevailed,  and  much  jea- 
lousy been  manifested  as  to  conflicting  privileges;  yet  until 
very  modem  times  no  resistance  entitled  to  serious  consi- 
deration has  been  made  by  the  borough  to  the  exercise  of 
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1838.  this  franchise,  and  no  licences  have  been  granted  by  the 

^^v^  charter  justices.   And  it  may  be  collected  from  the  silence 

Va  of  the  affidavits  in  support  of  the  rule,  that  the  same  ac- 

Archdau*  quiescence  and  abstinence  have  been  displayed  by  the  justices 


of  the  county  at  large. 

We  purposely  abstain  from  noticing  many  smaller  circum- 
stances of  detail  which  appear  in  the  affidavits,  and  would 
not  be  without  their  weight  in  a  balance  of  conflicting  testi- 
mony, because  in  our  judgment  we  shall  not  rely  upon  them. 
We  have  noticed  only  the  great  and  undisputed  features  of 
the  evidence  in  support  of  this  franchise,  and  before  we 
pass  to  our  conclusion  we  observe,  that  what  we  here  find 
is  exactly  what  we  might  have  expected  to  find.  In  early 
times,  it  is  well  known,  that  the  number  of  students  at  the 
University,  as  at  our  Inns  of  Court,  was  much  greater  than 
at  present.  They  were  also  younger  in  age,  and  yet  for  the 
most  part  lived  not  within  the  restraint  of  college  walls,  nor 
under  that  discipline  almost  of  a  domestic  character  which 
now  prevails  in  our  Universities,  but  in  lodging-houses,  inw, 
or  hostelries,  scattered  through  the  town.  In  those  timet, 
too,  the  ordinary  beverage,  even  for  the  educated  classes, 
especially  of  the  moderate  means  of  the  majority  of  students; 
was  ale  and  beer,  not  wine  or  spirits.  A  control  over  the 
houses  of  resort  in  which  those  articles  were  sold — a  control 
of  the  most  absolute  kind— -was  in  some  sort  necessary  for 
the  preservation  of  discipline  and  morals,  and  for  the  pre- 
vention of  those  brawls,  street  riots,  and  fierce  contentions 
with  the  inhabitants  of  the  town,  which  the  age  and  dispo- 
sitions of  the  parties,  and  the  manners  of  the  times,  would 
otherwise  have  made  inevitable.  Such  a  control,  therefore, 
was  highly  expedient,  if  not  necessary.  The  University, 
generally  a  favoured  body,  was  not  unlikely  to  procure  from 
the  crown  what  might  be  so  reasonably  asked  for;  and  being 
a  learned  body,  was  likely  to  procure  it  in  .such  form  and 
with  such  sanctions  as  would  render  the  grant  valid ;  and  if 
granted,  there  was  no  officer  in  whom  it  would  so  reason- 
ably be  vested  as  in  the  Vice-Chancellor,  the  great  resident 
governor  of  the  whole  body. 
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We  are  now  called  upoo,  however,  to  subject  this  fran- 
chise to  inquiry,  as  a  usurpation  upon  the  crown;  not 
because  any  of  the  facts  above  stated  are  disputed,  but 
because  the  University  cannot  shew  the  precise  charter,  or 
statute,  to  which  the  grant  of  the  franchise  can  be  expressly 
referred ;  because  at  an  early  period  the  assise  of  bread  and 
ale  was  in  the  borough,  and  not  in  the  University :  because 
the  first  licensing  statute,  5  &  6  JEdw.  6,  does  not  notice 
the  franchise  as  existing  in  the  University,  nor  save  it; 
because  the  Vice-Chancellor  appears  always  to  have  stiled 
himself  and  his  assistant  justices  of  the  peace;  because  the 
course  of  proceeding  by  the  Vice-Chancellor  has  not  always 
been  uniform;  and  generally  and  principally,  because  inge- 
nious objections,  objections  at  this  day  difficult  to  answer, 
may  be  raised  against  the  evidence  in  support  of  any  legal 
origin,  whether  prescriptive,  by  lost  charter,  or  lost  statute, 
which  may  be  theoretically  assigned  for  the  franchise. 

By  stating  these  objections  thus  generally,  we  do  not 
intend  to  take  from  their  legitimate  force ;  still  less  do  we 
intend  to  be  influenced  in  our  decision  upon  them  by  the 
consideration  that  they  are  urged  against  a  great  and  vene- 
rable body  like  the  University.  But  equally  in  this  as  in 
the  case  of  any  individual  lord  of  a  manor,  we  would  ask 
any  lawyer,  whether  he  has  ever  known  a  franchise  of  equal 
antiquity  in  its  exercise,  though  most  uudoubted  in  right, 
against  which  ingenious  minds  might  not  raise  similar  ob- 
jections. It  follows  almost  necessarily,  from  the  imperfec- 
tion and  irregularity  of  human  nature,  that  a  uniform  course 
is  not  preserved  during  a  long  period ;  a  little  advance  is 
made  at  one  time,  a  retreat  at  another;  something  is  added 
or  taken  away  from  indiscretion,  or  ignorance,  or  through 
other  causes ;  and  when  by  the  lapse  of  years  the  evidence 
is  lost,  which  would  explain  these  irregularities,  they  are 
easily  made  the.  foundation  of  cavils  against  the  legality  of 
the  whole  practice.  So  also  with  regard  to  title — if  that 
which  has  existed  from  time  immemorial  be  scrutinized  with 
the  same  severity  which  may  properly  be  employed  in  can* 
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1838.   *  vassing  a  modern  grant,  without  making  allowance  for  the 

v«^^/  changes  and  accidents  of  time!  no  ancient  title  will  be 

rhe  Queen  f0UD(j  free  from  0bjection  —  that  indeed  will  become  a 

Archdall*  source  of  weakness,  which  ought  to  give  security  and 


strength.  It  has  therefore  always  been  the  well-established 
principle  of  our  law  to  presume  every  thing  in  favour  of 
long  possession,  and  it  is  every  day's  practice  to  rest  upon 
this  foundation  the  title  of  the  most  valuable  properties. 

We  should  be  departing  from  this  principle  and  practice 
if  we  were  now  to  institute  the  inquiry  prayed  for,  and  call 
upon  the  Vice-Chancellor  to  justify  the  exercise  of  this 
ancient  franchise.  It  is  possible  that  it  may  rest  upon  no 
legal  foundation,  and  that  upon  a  full  examination  it  may 
turn  out  to  be  incapable  of  being  supported.  By  refusing 
this  rule,  we  do  not  prevent  the  parties  from  raising  the  ques- 
tion, if  they  shall  be  so  advised,  nor  prejudice  its  determi- 
nation; we  decline  only  to  render  any  assistance  in  originat- 
ing the  proceeding,  which  may  imply  a  suspicion  in  our 
minds,  that  what  has  existed  unquestioned  for  centuries  is 
referable  only  to  usurpation  on  the  crown. 

Upon  these  grounds  we  do  not  examine  minutely  the 
several  objections  above  enumerated ;  they  are  of  more  or 
less  weight,  and  have  received  answers  more  or  less  satis- 
factory. The  principle  of  our  decision  would  lead  us  to 
the  same  conclusion,  even  if  we  should  think  that  many  of 
them  remained  entirely  unanswered.  We  were  pressed  with 
the  anomalous  nature  and  inconvenience  of  this  jurisdiction, 
under  the  altered  circumstances  of  the  times,  especially 
that  the  power  claimed  was  irresponsible  in  its  exercise, 
and  liable  to  no  appeal.  This,  however,  is  a  matter  with 
which  we  have  no  concern.  If  abuses  are  found  to  exist, 
for  which  the  law  gives  no  remedy;  or  if  the  franchise  be 
found  objectionable  in  theory,  or  unsuited  to  the  present 
times,  application  must  be  made  elsewhere.  The  only 
question  for  us  is,  whether,  under  the  circumstances,  suf- 
ficient doubt  has  been  raised  in  our  minds  as  to  the  lawful- 
ness of  its  present  title,  to  make  it  proper  for  us  to  direct 
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the  information  to  be  filed.    That  has  not  been  done,  and 

this  rule  will  therefore  be  discharged.  _ 

o  i  j*  l.  i  The  Quebv 
Kule  discharged.  v# 

Arcrdalu 


Doe  d.  Clarke  and  others  v.  Stillwell  and  others,  Thursday, 

June  Uth. 

IN  this  case,  by  an  award,  afterwards  made  a  rule  of  Court,  ^  1:t  An  affi~ 

the  arbitrator  directed  as  follows ; — That  the  defendant  than  a  year 

Stillwell,  "  in  consideration  of  the  sum  of  IdL,  shall  forth-  old  ma.y  be. 

7  used  in  moving 

with,  at  the  costs  and  charges  of  the  said  T.  T.  Clarke,  out  for  a  rule, 
of  court,  according  to  the  custom  of  the  manor  of  Token-  an2aJ^e^,rT 
ham  aforesaid,  surrender  to  the  use  of  the  said  T.T.  Clarke,  port*»  and  is 
his  heirs  and  assigns,  the  said  piece  of  land,"  &c.    By  the  subscribing  * 
terms  of  the  reference  the  award  was  to  be  published  by  to 

.  r  ,,it  ,  r  •  haVe  Deen 

the  1st  January,  1837:  it  concluded  thus; — "In  witness  published  on  a 
whereof  I  have  set  my  hand  this  2Srd  day  of  December,  1836.  ^JJ^JigjJ*^ 

"  Signed  and  published  in  (Signed)   A.  B.     makes  an  affir 

the  presence  of"  C.  D.  tStg? 

An  affidavit  of  the  subscribing  witness,  sworn  the  4th  Kshed,  but 
May,  1837,  stated  that  he  saw  the  arbitrator  sign,  publish  w°h?nTt  was 

and  declare  his  award.    It  appeared  from  other  affidavits,  published,  the 

.  .         Court  will 

that  on  the  21st  April,  1833,  Stillwell  was  served  with  a  presume  it  to 

copy  of  the  rule  of  Court,  of  the  award,  and  of  an  affidavit  pubnshtdon 
of  its  due  executiou ;  was  required  to  perform  the  award,  the  day  in 
and  was  told  "  that  upon  such  surrender  being  made  by  her  ^''wTwre 
as  aforesaid,  and  delivered  to  the  said  T.  T,  Clarke,  he,  the  «jn  award,  un- 
said T.  T.  Clarke,  should  and  would  thereupon  pay  to  her  Court,  direct* 

the  said  several  sums  of  15/.  &c,  and  would  also  pay  the  *d  l,hat  ^.e" 

.    fendanr,  in 

costs  and  charges  of  and  incident  to  the  making  of  the  said  consideration 
surrender.   It  appeared  also,  from  an  affidavit  sworn  on  the  °^ro  Should 
9th  May,  1838,  that  up  to  that  time  Stillwell  had  not  con>  forthwith,  at 

plied  with  the  award  by  making  a  surrender.    A  rule  nisi  charge^of  "ha 

plaintiff,  sur- 
render to  him  an  estate,  and  defendant  was  afterwards  informed  that  upon  such  sur- 
render being  made,  she  should  thereupon  be  paid  the  said  sum  and  the  costs  of  the 
surrender: — Held,  thnt  she  was  in  contempt  for  not  making  a  surrender,  although  suet} 
#ura  and  costs  had  not  been  paid. 

VOL.  HI,  Z  Z 
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1838.       for  an  attachment  against  the  defendant,  for  not  performing 


the  award,  having  been  obtained  on  the  9th  May,  1838, 


Knowles  now  shewed  cause.    This  rule  is  drawn  up  on 


Stillwell.   an  affidavit,  made  on  the  4th  May,  1837,  of  the  due  publi- 


cation of  the  award,  and  was  therefore  more  than  a  year  oM 
when  the  rule  was  obtained.  No  rule  can  be  granted  on 
so  stale  an  affidavit:  Burt  v.  Owen  (a).  [Litttedale  J .  [ 
never  understood  that  there  was  any  such  rule  of  practice; 
and  I  find  from  the  officers  of  the  Court  that  it  is  perfectly 
new  to  them.  Wightman,  amicut  curia,  mentioned  that  be 
was  in  the  case  cited,  and  did  not  understand  the  Court  to 
have  laid  down  any  such  rule.  Patteson  J.  There  is  such 
a  rule  as  to  an  affidavit  of  debt,  because  after  tbe  lapse  of  a 
year  it  is  presumed  that  the  debt  may  be  paid.] 

Another  objection  is,  that  the  award  is  not  shewn  to  have 
been  published  by  the  1st  January,  1838,  the  time  limited 
by  the  terms  of  tbe  submission.  The  subscribing  witness, 
on  tbe  4th  May,  1838,  deposes  that  he  saw  the  award  pub- 
lished, but  does  not  say  when  it  was  published.  An  award 
is  not  considered  to  be  published  until  the  parties  have  no- 
tice that  it  is  ready  for  delivery:  Musselbrook  v.  Dunkin(b). 

Lastly,  the  affidavit  of  the  defendant's  disobedience  is 
insufficient.  There  ought  to  have  been  shewn  a  regular 
demand  on  the  defendant  to  perforin  the  award,  and  a 
refusal  on  her  part  to  do  so.  The  costs  of  the  surrender 
were  to  be  paid  by  Clarke,  and  ought  to  have  been  tendered 
to  the  defendant,  to  put  her  iu  contempt  for  not  making  the 
surrender :  Standley  v.  Hemmington  (c ). 

SirJ*.  Campbell  A.  G.,  and  Ogle,  contri,  (having  been 
desired  to  confine  themselves  to  the  last  point,)  referred  to 
the  affidavit,  stating  that  an  offer  had  been  made  to  the  de- 
fendant to  pay  her  costs  on  making  the  surrender;  and  con- 
tended therefore  that  the  first  act  should  have  been  hers. 


Doe 
d. 

Clarke 


(<i)  1  Dowl.  P.  C.  691. 
(b)  9  Bing.  605. 


(c)  6  Taunt.  563. 
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Littled ale  J.  (a) — It  is  objected  that  the  award  is  not  1838. 
shewn  to  have  been  made  in  due  time ;  but  it  purports  and  ^j*^ 
is  attested  to  be  so  made;  and  we  must  presume  it  was  ^ 
made  according  to  the  date  on  the  face  of  it.  It  seems  that,  Clarke 
when  the  defendant  was  served  with  the  rule,  she  was  re-  Stillwell. 
quired  to  comply  with  the  terms  of  the  award.    It  is  true 
the  costs  of  the  surrender  would  be  paid  by  the  surrenderee ; 
but  the  defendant  ought  to  have  given  notice  that  she  would 
be  ready  to  make  the  surrender  at  some  certain  time,  and  in 
what  way,  so  that  the  surrenderee  might  know  what  costs  to 
tender:  Hal  lings  v.  Connard  (b).    It  lay  upon  her  to  do 
the  act,  though  the  costs  were  to  be  paid  by  the  other  party. 

Patteson  J. — I  am  of  the  same  opinion.  In  the  case 
just  cited  by  my  brother  Littledale,  where  an  assurance  was 
to  be  made  at  the  costs  of  the  covenantee,  it  is  added  by 
Walmsley  J.  that,  even  where  the  manner  of  the  assurance 
is  ascertained,  and  not  left  to  the  option  of  the  covenantor, 
it  makes  no  difference ;  that  he  is  to  do  the  first  act,  and  to 
make  the  assurance. 


Williams  J.  concurred. 


Rule  absolute. 


(a)  Lord  Denman  C.  J.,  not  whole  of  the  argument,  gave  no 
having  been  present  during  the  opinion. 

(6)  Cro.  EIiz.517. 


END  OF  TRINITY  TERM. 
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PRINCIPAL  MATTERS. 


ACCORD  AND  SATISFACTION. 

The  plaintiffs  having  sued  one  of 
two  obligors  to  a  joint  and  several 
indemnity  bond,  after  declaration, 
but  while  the  damages  were  unli- 
quidated, accepted  from  him  216/., 
stating  it,  in  a  receipt,  to  have 
been  accepted  in  discharge  of  the 
damages  and  costs  in  that  action. 
The  plaintiffs  afterwards  brought 
another  action  on  the  same  bond 
against  the  other  obligor,  and  re- 
covered a  verdict  for  1098/.  14$. 
lid.  The  Court  held,  that  the 
composition  in  the  former  action 
was  not  a  discharge  of  the  whole 
damages  on  the  bond,  and  refused 
to  set  aside  the  verdict.  Field  v. 
Robins.  226 

ACCOUNT  STATED. 

Quctre,  per  Lord  Denman  C.  J.,  whe- 
ther a  count,  on  an  account  stated, 
is  demurrable  for  not  averring  the 
time  when  it  was  stated.  Webb  v. 
Baker.  87 

ACTION  ON  THE  CASE. 

See  Master  and  Servant,  1. 

An  act  of  parliament  constituted  a 
Company  for  the  purpose  of  mak- 
ing and  maintaining  a  canal  to  be 
passable  for  boats.    All  persons 

vol.  in.  ' 


were  to  be  allowed  to  navigate 
the  canal,  and  certain  tolls  were 
payable  by  them  to  the  Company. 
The  act  also  provided,  in  case  of 
obstruction  by  any  sunken  vessel, 
the  owners  of  which  should  not 
weigh  it  up  within  a  certain  time, 
that  it  should  be  lawful  for  the 
Company  to  do  so,  and  to  keep 
the  same  till  payment  were  made 
of  all  expenses  thereof: — Held, 
that  the  act  was  compulsory  upon 
the  Company,  and  that  they  were 
liable,  in  an  action  on  the  case,  for 
an  injury  occasioned  by  their  non- 
removal  in  due  time  of  a  sunken 
vessel.  Parnaby  v.  Lancaster  Canal 
Company.  523 

ADMINISTRATOR. 

Where  administration  with  the  will 
annexed  is  granted  to  a  person  as 
the  attorney  of  and  for  the  benefit 
of  the  executor,  such  person  re- 

f>resents  the  testator  during  the 
ife  of  the  executor,  or  until  he 
take  out  probate. 

Plaintiff  declared  as  administrator 
with  the  will  annexed  of  F.9  of  the 
goods  left  unadministered  by  K., 
the  executor,  who  was  alleged  to 
have  proved  the  will  by  his  at- 
torney, to  whom  administration 
with  the  will  annexed  was  granted 
3  A 
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for  the  benefit  of  K.t  which  K.t 
since  deceased,  left  //.  his  execu- 
tor, whereupon  administration  with 
the  will  of  F.  annexed  was  granted 
to  the  plaintiff,  for  the  benefit  of 
H.;  and  stated  in  the  first  count, 
that  defendants  were  indebted  to 
K.f  as  executor  as  aforesaid,  for 
interest  of  money  forborne  by  him 
as  such  executor,  and  promised 
him  as  such  executor;  and  in  the 
second  count,  that  defendants 
were  indebted  to  the  plaintiff  as 
such  administrator  for  interest, 
&c,  and  promised  him  as  such  ad- 
ministrator:— Held,  that  the  first 
count  was  bad  in  arrest  of  judgment, 
as  JT.  never  was  executor,  and 
the  promise  of  the  defendants  was 
in  law  to  his  attorney,  to  whom 
administration  was  granted;  but 
that  this  grant  was  ipso  facto  at 
an  end  on  the  death  of  K.9  and 
consequently  the  subsequent  grant 
to  the  plaintiff  good,  who  was  en- 
titled to  recover  under  the  second 
count  all  interest  accruing  after 
the  grant  to  him.  Stwercrop  v. 
Day.  670 


AFFIDAVIT. 
See  Certiorari,  % — Practice,  8. 

An  affidavit  more  than  a  year  old 
may  be  used  in  moving  for  a  rule. 
Doe  d.  Clarke  v.  Stillwell.  701 


ALTERATION. 
See  Bills  and  Notes. 

The  holder  of  an  instrument  is 
bound  to  prove  that  any  altera- 
tions in  it  have  been  properly 
made.  Where,  therefore,  a  bill  of 
exchange,  the  appearance  of  which 
left  it  uncertain  whether  it  had 
been  altered  before  or  after  issue, 
was  submitted  to  a  jury,  with  a  di- 
rection, that  if  from  its  appear- 
ance they  believed  the  alteration 


|  to  have  been  made  before  the  bill 
,  was  completed,  and  while  the  ink 
I  was  wet,  they  should  find  for  the 
plaintiff;  the  Court  set  aside  a  ver- 
dict so  found,  on  the  ground  that 
the  plaintiff  should  have  shewn  by 
extraneous  evidence  that  the  alter- 
ation was  properly  made.  Knight 
v.  Clements  and  others.  375 


AMENDMENT. 

See  Pleading,  VI.  3. 

In  an  action  on  a  charter-party, 
where  the  contract  is  set  out  at 
length,  and  a  promise  is  added  as 
a  formal  statement  of  the  legal 
effect  of  the  contract: — Held,  that 
the  judge  at  nisi  prius  was  right 
in  ordering  an  amendment  to  be 
made,  stating  the  legal  effect  cor- 
rectly, although  the  defendant 
stated  in  his  affidavit  that  he  went 
down  to  try  the  issue  contained 
in  the  averment  ordered  to  be 
amended.  Whitwill  v.  Scheer.  398 


ANCIENT  DEED. 

Proof  of  proper  custody  of.  —  See 
Evidence,  VI. 


APOTHECARY. 

Whether  an  apothecary  is  entitled  to 
recover  for  attendances  as  well  as 
medicines,  is  a  question  of  mere 
fact  for  the  jury,  taking  into  con- 
sideration the  distances  travelled, 
the  number  of  attendances,  the 
charge  for  medicines,  and  all  the 
other  circumstances  of  the  case, 
from  which  a  contract  for  reason- 
able compensation  can  be  implied. 
Morgan  v.  H alien.  498 


APPEAL. 

When  not  to  be  implied  from  statute. 
— See  Church,  1. 


IND 

ARBITRATION. 
See  Evidence,  VIII.  4. 

1.  By  a  judge's  order,  which  was 
afterwards  made  a  rule  of  Court,  all 
matters  in  difference  in  an  action 
of  ejectment,  brought  on  two  se- 
veral demises,  were  referred  to  an 
arbitrator,  the  costs  of  the  suit 
and  reference  to  abide  the  event 
of  the  award,  and  the  successful 
party  to  sign  judgment  as  if  the 
action  had  been  tried  at  nisi  prius, 
and  to  proceed  in  the  usual  way 
for  the  costs  on  such  judgment. 
In  August,  1837,  the  arbitrator 
awarded  that  the  plaintiff  was 
"  entitled  to  a  certain  part  of  the 
lands  sought  to  be  recovered  in 
the  said  action,"  namely,  to  a  cer- 
tain strip  of  land  which  he  set  out 
by  metes  and  bounds.  No  at- 
tempt was  made  to  set  aside  the 
award  itself,  but  judgment  having 
been  entered  up  a  rule  was  ob- 
tained by  the  defendants,  in  Hilary 
term,  1838,  to  set  aside  the  judg- 
ment and  to  restrain  execution : — 
Held,  that  the  defendants  must  be 
confined  to  objections  appearing 
on  the  face  of  the  award,  as  if 
they  were  showing  cause  against  a 
rule  for  an  attachment. 

Per  Littledale  and  Patteson  Js., 
that  the  award  was  bad  on  the 
face  of  it,  for  want  of  finality,  be- 
cause it  professed  to  deal  with 
part  only  of  the  premises  in  ques- 
tion, and  it  did  not  appear  that 
the  residue  had  been  taken  into 
consideration. 

Per  Patteson  and  Coleridge  Js., 
that  it  was  likewise  bad  for  not 
stating  on  which  of  the  two  de- 
mises plaintiff  had  succeeded. 

Queere,  whether  it  was  not  in- 
cumbent upon  the  arbitrator  to 
award  to  the  plaintiff  nominal  da- 
mages. Doe  d.  Madkins  v.  Horner 
and  another.  344 

2.  By  an  agreement  for  the  sale  of 
certain  lands,  it  was  stipulated 
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that  the  title  should  be  made  out 
to  the  satisfaction  of  a  third  person. 
A  dispute  as  to  the  validity  of 
the  tide  was  referred  to  an  arbi- 
trator, with  power  to  settle  all 
questions  arising  out  of  the  agree- 
ment, who  awarded  that  the  title 
should  be  taken  with  a  bond  of 
indemnity  in  case  of  eviction : — 
Held,  that  the  award  was  bad,  be- 
cause the  arbitrator  had  exceeded 
his  authority  in  ordering  a  bond 
of  indemnity  to  be  taken,  and  be- 
cause he  had  not  decided  upon 
the  validity  of  the  title,  Ross  v. 
Boards.  382 

ATTORNEY. 
See  Pleading,  III.— Trespass,  2. 

1.  The  month,  after  the  delivery  of 
his  bill,  before  an  attorney  can 
commence  an  action  for  its  amount, 
under  2  Geo.  2,  c.  23,  s.  23,  must 
consist  of  twenty-eight  days,  ex- 
clusively of  both  the  day  of  deli- 
vering the  bill  and  of  commencing 
the  action.    Blunt  v.  Heshp.  553 

2.  The  Court  will  not  strike  an  at- 
torney off  the  roll,  on  an  affidavit 
alleging  a  distinct  case  of  perjury, 
unless  enough  appears  on  his  own 
admission  to  render  the  interposi- 
tion of  a  jury  unnecessary.  In  re 
 .  389 

ATTORNMENT. 
See  Stamp,  3. 


BANKRUPT. 

1 .  Where  a  tenant,  at  a  rent  payable 
half-yearly,  against  whom  a  fiat  of 
bankruptcy  issues  during  a  cur- 
rent half-year,  delivers  up  posses- 
sion of  the  premises  to  Iris  land- 
lord, according  to  6  Geo.  4,  c.  16, 
s.  75,  he  is  not  liable  in  assump- 
sit for  his  use  and  occupation  for 
the  portion  of  the  half-year  prior 
to  the  fiat. 

3  a2 
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A  tenant  under  a  parol  agree- 
ment is  within  the  protection  of 
this  section.  Slack  v.  Sharp.  390 
2.  The  damages  arising  from  a  breach 
of  contract  to  accept  goods  at  a 
certain  price  on  a  certain  day,  are 
not  proveable  under  a  commission 
of  bankruptcy. 

Contracts  to  deliver  stock  on  a 
certain  day,  are  an  exception  to 
this  rule.  Green  v.  BicknelL  634 
*.  Section  127  of  6  Geo.  4,  c.  16, 
which  vests  in  his  assignees  all  the 
future  estate  and  effects  of  a  bank- 
rupt, who  does  not  pay  15*.  in  the 
pound  under  his  second  commis- 
sion, in  his  assignees,  is  retro- 
spective. 

In  assumpsit  to  recover  a  sum 
of  money,  defendant  pleaded  that 
plaintiff  had  been  twice  a  bank- 
rupt, and  that  he  had  not  paid  15*. 
in  the  pound  under  the  second 
commission : — Held,  on  special  de- 
murrer, to  be  a  good  plea,  as  the 
6  Geo.  4,  c.  16,  s.  127,  had  di- 
vested his  estate  in  his  assignees 
absolutely,  and  did  not  leave  him 
a  right  of  action  subject  to  their 
interference.    Young  v.  Rishtvorth. 

585 

BATTERY. 

Throwing  water  on  a  person  is  a 
battery.  Pur  sell  v.  Honne.  564 

BEER. 

See  Quo  Warranto,  1. 

A  conviction  for  keeping  open  a  beer- 
house at  times  prohibited  by  the 
order  of  justices  under  11  Geo.  4 
and  1  Will.  4,  c.  64,  and  4  &  5 
Will.  4,  c.  85,  is  bad,  if  it  omit  to 
aver  that  the  justices  made  such 
an  order,  and  to  state  the  parti- 
cular time  at  which  the  beer-house 
was  so  kept  open. 

The  seven  days,  which  a  party 
convicted  under  the  above  acts,  has 
for  paying  a  penalty  imposed  on 
him  before  a  distress  warrant  can 
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issue,  are  to  be  reckoned  one  day 
inclusively  and  the  other  exclusive- 
ly, and  if  the  warrant  is  issued  too 
soon,  it  is  not  bad  because  it  was 
dated  too  soon.  Newman  v.  Earl 
Hardxmcke.  368 

BENEFICE. 
Charge  on. — See  Clergyman. 

BILLS  AND  NOTES. 

The  addition  of  a  name  as  a  second 
surety  to  a  joint  and  several  pro- 
missory note,  after  it  has  issued, 
but  with  consent  of  all  the  parties 
to  it,  is  not  a  material  alteration, 
so  as  to  preclude  the  original 
surety,  who  has  paid  a  moiety  of 
it,  from  recovering  the  amount  as 
money  paid  to  the  use  of  the 
maker.    Cat  tin  v.  Simpson.  248 

BOND. 
See  Accord  and  Satisfaction. 

BRIDGE. 

See  Evidence,  V. 

1 .  The  owner  of  a  bridge,  resting  on 
piles  driven  into  the  soil,  one  end 
of  which  was  in  the  parish  of  A., 
and  the  other  in  the  parish  of  B., 
in  which  parish  was  situated  the 
toll-house,  is  rateable  for  an  occu- 
pation of  land  in  A.  pro  raid,  al- 
though the  road  over  the  bridge 
was  repaired  by  other  persons. 

Where  tolls  traverse  of  a  bridge 
were  let  at  a  yearly  rent,  but  not 
by  deed  : — Held,  that  no  interest 
passed,  and  that  the  owner  of  the 
bridge  was  rateable  in  respect  of 
his  beneficial  occupation  thereof. 
The  Queen  v.  Marquis  of  Salisbury. 

47G 

2.  Where  there  is  a  prescriptive  lia- 
bility to  repair  a  bridge,  it  is  an 
intendment  of  law,  in  the  absence 
of  any  evidence  to  the  contrary, 
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that  the  liability  extends  to  300 
feet  of  the  approaches  at  each  end 
of  the  bridge.  The  Queen  v.  Mayor 
<frc  of  Lincoln.  <J73 

CERTIORARI. 

1.  A  Court  of  Quarter  Sessions 
having  quashed  an  order  of  re- 
moval, and  refused  to  state  a  case 
for  the  opinion  of  the  Queen's 
Bench,  a  writ  of  certiorari  was 
obtained  to  bring  up  their  order. 
The  clerk  of  the  peace  returned 
the  orders  and  notices,  and  a  state- 
ment of  the  facts  relating  to  the 
appeal,  by  which  it  appeared  that 
the  notice  of  the  grounds  of  ap- 
peal, sent  under  the  4  &  5  Will.  4, 
c.  76,  s.  81,  was  defective.  A  rule 
having  been  obtained  to  quash  the 
order  of  sessions,  and  to  confirm 
the  original  order,  the  Court  of 
Queen's  Bench  discharged  the 
rule,  as  there  was  no  precedent 
for  such  a  course  of  practice.  The 
Queen  v.  Inhabitants  of  Abergele. 

406 

tl.  An  affidavit  for  a  certiorari,  to 
remove  an  inquisition  taken  to 
assess  compensation  under  a  rail- 
way act,  should  set  out  an  exact 
copy  of  the  inquisition,  or  account 
for  the  omission. 

Such  an  affidavit  should  also 
distinctly  set  out  particular  facts, 
sufficient  to  raise  a  question  of  law 
and  a  presumption  of  error  in  the 
inquisition.  An  affidavit,  there- 
fore, which,  after  reciting  that  the 
inquisition  stated  certain  lands 
were  authorized  to  be  taken  under 
the  act,  added  generally,  "  which 
deponent  asserts  is  not  the  fact," 
is  insufficient. 

The  following  words  in  an  affi- 
davit, "  and  deponent  further  ob- 
jects" that  there  was  no  notice, 
&c.  are  bad,  as  not  amounting  to 
a  categorical  allegation.  The  Queen 
v.  Manchester  and  Leeds  Railway 
Company.  431) 
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CHURCH. 

1.  Under  the  59  Geo.  3,  c.  1 34,  s.  39, 
the  commissioners  for  building  new 
churches  have  the  power  of  stop- 
ping up  unnecessary  paths  in 
church-yards,  on  giving  notice  in 
the  manner  and  form  prescribed 
by  the  55  Geo.  3,  c.  68.  The  no- 
tice prescribed  by  that  act  states, 
that  the  order  will  be  lodged  at 
the  next  quarter  sessions,  and  will 
then  be  confirmed  and  inrolled, 
unless  upon  an  appeal  against  the 
same,  to  be  then  made,  it  be  other- 
wise determined.  The  59  Geo.  3, 
c.  1 34,  contained  no  other  enact- 
ment relating  to  an  appeal : — Held, 
that  although  it  appeared  to  be  the 
intention  of  the  legislature  to  give 
an  appeal  against  the  order  of  the 
commissioners,  they  had  not  car- 
ried that  intention  into  effect. 
The  Queen  v.  Stock.  420 

Rate. 

2.  Jac.  1 ,  by  letters-patent,  granted 
the  rectory  of  St.  S.  to  certain 
persons  and  their  heirs,  in  trust 
for  the  wardens  of  St.  S.,  enjoining 
them,  out  of  the  revenue  thereof, 
to  maintain  two  chaplains,  and  to 
repair  their  parish  church,  and  to 
pay  the  chaplains  certain  salaries. 
By  a  local  act,  reciting  these  let- 
ters-patent, and  that  the  parish 
church  was  very  chargeable,  and 
the  revenue  did  not  extend  to 
repair  the  church  and  allow  any 
reasonable  maintenance  to  the 
chaplains,  it  was  enacted,  that  the 
inhabitants  of  St.  S.  should  be 
discharged  from  tithes,  and  that  in 
consideration  thereof  the  wardens, 
with  six  of  the  inhabitants,  might 
make  a  rate  every  year,  and  that 
the  wardens  should  pay  to  the 
chaplains  certain  salaries,  which 
should  be  in  lieu  of  all  salaries  to 
be  paid  under  the  letters-patent, 
and  all  the  residue  of  the  rate  to 
be  applied  to  the  repairs  of  the 
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church.  A  subsequent  local  act 
directed  that  the  rate  should  be 
made  by  the  wardens,  overseers  of 
the  poor,  and  other  inhabitants  of 
the  Darish,  in  vestry  assembled; 
and  that  out  of  the  rate  so  collected 
the  wardens  Bhould  pay  the  sala- 
ries &c,  and  apply  the  remainder 
to  the  repairs  of  the  church.  The 
inhabitants  having  refused  to  make 
a  rate  under  this  act,  and  the  sala- 
ries of  the  chaplains  being  unpaid, 
and  the  church  out  of  repair,  the 
Court  directed  a  mandamus  to  the 
wardens  and  inhabitants  to  make 
a  rate Held,  that  the  rule  was 
rightly  directed,  as  the  wardens 
had  no  power  to  make  a  rate  alone. 

The  return  of  the  inhabitants 
stated  that  the  wardens  were  lia- 
ble, on  their  covenant  in  the  letters- 
patent,  to  pay  portion  of  the  sala- 
ries and  to  repair  the  church,  and 
that  they  had  sufficient  yearly  re- 
venue for  that  purpose,  the  rate 
being  only  intended  to  be  a  rate  in 
aid : — Held,  that  whatever  might 
be  their  liability  or  their  revenue, 
as  to  the  church  repairs,  the  acts 
of  parliament  give  the  rate  to  the 
chaplains  as  the  only  fund  for  pay- 
ment of  their  salaries,  and  in  lieu 
of  all  others.  The  Queen  v.  The 
Wardens  fyc.  of  St.  Saviours,  South- 
ward 126 

CHURCH  BUILDING  ACTS. 
See  Vestry,  2. 

CLERGYMAN. 

See  Corporation,  9. 

1 .  The  defendant,  who  was  a  bene- 
ficed clergyman,  granted,  in  1813, 
an  annuity,  which  he  charged  on 
his  rectory  of  S.,  demising  it  for 
a  term  of  years  to  a  trustee.  In 
1825,  this  and  other  annuities,  with 
the  terms  thereby  created,  were  by 
deed  transferred  to  the  plaintiff  on 
his  advancing  4400/.  to  take  them 


up,  and  an  annuity  of  574/.  9*. 
granted  him ;  the  defendant,  by  the 
same  deed,  again  demised  his  rec- 
tory of  S.,  and  also  his  vicarage 
of  W.,  for  a  term,  giving  power  to 
the  plaintiff  to  sequester  the  rec- 
tory and  vicarage  respectively,  if 
he  should  think  fit.  The  deed 
also  stated  that  the  defendant  had 
executed  a  warrant  of  attorney,  of 
even  date  therewith,  authorizing 
the  plaintiff  to  enter  up  judgment 
for  8800/.  (being  double  the  sum 
advanced),  which  it  was  intended 
should  be  a  collateral  security  only, 
and  that  no  execution  should  issue 
unless  the  annuity  was  in  arrear 
for  twenty  days.  The  warrant  of 
attorney  recited  the  deed,  which 
stated  the  grant  of  the  annuity  of 
1818,  and  of  the  other  annuities, 
and  the  transfer  of  them  to  the 
plaintiff,  and  the  grant  of  the  an- 
nuity of  574/.  9*.,  and  "  for  the 
further  securing  of  the  regular 
payment  of  the  said  annuity  or 
yearly  sura  of  574/.  9s"  &c,  au- 
thorized judgment  to  be  entered 
up  against  the  defendant  in  the 
common  form. 

In  1832,  the  plaintiff  brought 
an  ejectment  to  recover  the  rectory 
of  S.,  under  the  term  granted  in 
1813,  and  in  July,  1833,  obtained 
possession.  In  June,  1833,  the 
annuity  being  861/.  in  arrear,  the 
plaintiff  sued  out  a  levari  facias, 
and  sequestered  the  vicarage  of  W. 
A  rule  nisi  having  been  obtained, 
in  Trinity  term,  1836,  to  set  aside 
the  warrant  of  attorney,  on  the 
ground  of  its  being  a  charge  on  a 
benefice,  and  the  sequestration, 
on  the  ground  of  its  being  kept 
in  force  to  satisfy  arrears  subse- 
quently accruing,  all  arrears  due 
at  the  time  of  the  sequestration 
issuing  having  been  paid  out  of 
the  proceeds  of  S.: — Held,  that 
the  warrant  of  attorney  was  not 
void,  as  it  did  not  in  terms  charge 
the  benefice;  that  the  sequestra- 
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tion  was  valid,  as  the  plaintiff  was 
entitled  to  appropriate  the  profits 
of  S.  to  the  new  arrears  of  the 
annuity,  and  to  keep  the  seques- 
tration on  foot  till  the  old  arrears 
of  861/.  were  levied  out  of  W. 
Moore  v.  Ramsden.  1 80 

CONSTRUCTION. 
See  Covenant. 

CONTEMPT. 

1 .  Where  an  arbitrator  awarded,  that 
in  consideration  of  a  certain  sum, 
S.  should  forthwith,  at  the  costs 
and  charges  of  2\,  surrender  to 
him  a  copyhold  estate,  and  S.  was 
informed  that,  upon  such  surren- 
der being  made,  she  would  be  paid 
the  said  sum  and  costs: — Held, 
that  she  was  bound  to  surrender 
in  the  first  instance,  and  that  she 
was  in  contempt  for  non-compli- 
ance with  the  award,  although  such 
sum  and  costs  had  not  been  paid. 
Doe  d.  Clarke  v.  StiUwcll.  701 

COPYHOLD. 
See  Estate,  2,  3. 

CORPORATION. 

See  Pleading,  1. — Quo  Warranto. 

1.  The  returning  officer,  at  an  elec- 
tion of  councillors,  under  the  5  & 
6  Will.  4,  c.  76,  has  merely  the 
ministerial  duty  to  perform  of  re- 
turning the  candidates  who  have 
the  actual  majority  of  votes,  with- 
out reference  to  their  possessing 
or  not,  in  his  judgment,  the  proper 
qualification :  and  where,  to  a  quo 
warranto  for  exercising  the  office 
of  councillor,  the  defendant  pleaded 
that  he  was  duly  elected,  and  issue 
was  joined  thereon,  it  was  held 
sufficient  for  the  relator  to  prove 
at  the  trial  that  other  candidates 
had  the  actual  majority,  without 
proving  their  qualification* 


The  voting  papers  given  in  at 
the  election  of  councillors,  which 
by  section  35  the  mayor  is  to 
cause  to  be  kept  in  the  town 
clerk's  office  for  six  months  after 
the  election,  are  not  such  public 
documents  as  to  prove  themselves 
on  production  from  the  proper 
custody.  Where,  therefore,  such 
papers  having  been  handed  over 
by  the  mayor  to  the  town  clerk, 
were  by  his  clerk  delivered  over 
to  the  clerk  of  the  succeeding 
town  clerk,  who  produced  them 
at  the  trial :  it  was  held,  that  the 
former  town  clerk  also  should 
have  been  called  to  prove  that  the 
papers  transmitted  by  him  were 
the  same  which  he  had  received 
from  the  mayor. 

Quctre.  In  quo  warranto  to  in- 
quire into  the  validity  of  the  elec- 
tion of  councillors,  can  the  title  of 
the  burgesses  who  voted,  and 
whose  names  are  on  the  burgess 
roll,  be  gone  into  ?  The  Queen  v. 
Ledgard.  513 
2.  On  the  20th  July,  1836,  at  a 
meeting  of  the  town  council  of  a 
borough,  a  resolution  was  passed 
that  S.  should  be  elected  town 
clerk.  This  office  had  usually 
been  held  in  conjunction  with  that 
of  clerk  of  the  peace,  and  at  an 
entire  salary,  and  S.  deposed  to 
his  belief  that  he  was  elected  to 
both  offices  ;  but  at  this  time  the 
old  borough  sessions  having  been 
abolished  on  the  1st  of  May  pre- 
ceding by  the  Municipal  Corpo- 
ration Act,  and  no  new  grant  of 
sessions  having  issued,  the  office 
of  clerk  of  the  peace  did  not  exist. 
On  the  25th  July  following  the 
council  again  met,  and  in  the  ab- 
sence of  one  of  the  members,  who 
had  been  present  on  the  previous 
occasion,  rescinded  their  prior  re- 
solution, and  elected  defendant 
town  clerk,  before  security  had 
been  taken  from  S.  for  the  due 
execution  of  his  office  under  the 
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58th  section  of  the  Act,  and  before 
any  official  intimation  to  him  of 
his  appointment.  On  the  15th 
August  in  the  same  year,  a  Court 
of  Quarter  Sessions  was  granted 
to  the  borough,  and  defendant  was 
then  elected  clerk  of  the  peace 
also.  A  rule  nisi  for  a  quo  war- 
ranto having  been  obtained  against 
him,  on  the  ground  that  he  had 
not  been  duly  elected  to  either 
office,  that  S.  had  been  elected 
and  had  never  been  legally  re- 
moved, and  that  both  offices  were 
full  at  the  time  of  the  supposed 
election  of  the  defendant ;  the 
Court  discharged  it  with  costs, 
and  held  that  there  had  been  a 
good  removal  of  S.  from  the  office 
of  town  clerk,  and  that  he  could 
not  set  up  want  of  notice  of  the 
meeting  of  the  25th  July,  no  such 
objection  appearing  in  either  the 
rule  or  the  affidavits. 

Qwtre,  whether  it  was  requisite 
that  there  Bhould  have  been  notice 
of  the  meeting,  which  was  an  ad- 
journed quarterly  meeting,  and  a 
summons  to  the  members  of  the 
town  council  to  attend  ?  The  Queen 
v.  Thomas.  288 
3.  The  defendant's  title  to  the  office 
of  alderman  was  questioned  by 
quo  warranto,  on  the  ground  that, 
although  he  had  a  majority  of 
votes,  the  full  number  of  alder- 
men for  the  borough,  at  the  first 
election  after  the  passing  of  the  5 
&  6  Will.  4,  c.  76,  had  not  been 
elected,  and  that  therefore  his 
election  was  void.  On  demurrer 
to  a  replication  setting  out  the 
above  circumstances  to  shew  the 
defect  in  defendants  title,  the 
Court  held,  that  the  defect,  if 
any,  was  cured  by  the  1  Vict. 
c.  78,  8.  2,  and  gave  judgment  for 
him. 

Held,  also,  that  the  prosecutor 
was  not  entitled  to  costs  under 
section  20,  as  no  application  to 
discontinue  the  proceedings  al- 


ready commenced  had  been  made 
immediately  after  the  passing  of 
the  act.  The  Queen  v.  W.  L. 
Roberts.  295 

4.  Previous  to  the  annual  election  of 
councillors  in  November,  in  a 
borough  divided  into  wards,  the 
mayor  published  a  notice,  pur- 
porting to  be  made  with  the  con- 
currence of  the  aldermen  and  as- 
sessors, to  the  effect  that  two  va- 
cancies were  to  be  filled  up,  one 
in  the  room  of  A.  2?.,  going  out 
by  rotation,  and  one  in  the  room 
of  C.  D,9  who  had  been  declared 
a  bankrupt.  The  council  had  not 
declared  the  office  of  C.  2).  to  be 
void,  or  given  any  notice  thereof. 
At  the  election,  250  burgesses 
voted  for  two  candidates  jointly, 
and  120  voted  for  a  third  singly : 
— Held,  that  the  votes  given  for 
the  two  candidates  were  thrown 
away,  and  that  the  third  candidate, 
to  whom  120  votes  were  given, 
was  duly  elected.  The  Queen  v. 
The  Mayor  and  Corporation  of  Leeds. 

145 

5.  Semblc,  the  votes  given  at  %a  mu- 
nicipal election,  for  a  candidate 
rendered  ineligible  by  the  express 
words  of  an  act  of  parliament,  in 
consequence  of  his  holding  another 
office  in  the  same  corporation,  are 
not  thrown  away,  unless  express 
notice  of  the  ineligibility  has  been 
given  to  the  voters.  At  an  annual 
election  of  councillors  in  one  of 
the  wards  of  a  borough  divided 
into  two  wards,  a  majority  of  votes 
was  declared  in  favour  of  a  can- 
didate who  was  an  assessor  for  the 
other  ward.  No  notice  of  ineli- 
gibility of  this  candidate  had  been 
given,  but  the  mayor  rejected  his 
name  from  the  list  published  by 
him,  pursuant  to  section  35  of  the 
Municipal  Corporation  Act,  and 
inserted  the  name  of  a  candidate 
having  a  minority  of  votes,  who 
accepted  the  office.  The  Court 
granted  a  quo  warranto  against 
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the  latter  candidate.  The  Queen 
v.  Hiorns.  148 

6.  A  party  elected  to  a  corporate 
office  has  a  right  to  be  admitted 
previously  to  making  the  decla- 
ration required  by  the  9  Geo.  4, 
c.  17,  s.  2,  to  be  made  "  within 
one  calendar  month  next  before  or 
upon  his  admission."  Rex  v.  Hum- 
pnery.  681 

7.  Where  a  quo  warranto  informa- 
tion has  been  brought  against  a 
municipal  officer  for  a  defect  in 
his  election,  cured  by  7  Will.  4  & 
1  Vict.  c.  78,  s.  2,  application  to 
discontinue  should  have  been  made 
immediately  after  the  passing  of 
that  act,  in  order  to  entitle  the  re- 
lator to  his  costs.  The  Queen  v. 
W.  Roberts.  592 

8.  Under  section  92  of  the  Muni- 
•  cipal  Corporation  Act,  which  gives 

an  appeal  against  the  borough- 
rate,  and  empowers  the  recorder 
to  hear  and  determine  the  same  as 
in  the  case  of  an  appeal  against 
any  county  rate,  notice  of  the  ap- 
peal to  the  town  clerk  is  sufficient, 
as  he  is  the  officer  of  the  town 
council  who  made  the  rate.  The 
Queen  v.  The  Recorder  of  the 
Borough  of  Carmarthen.  19 

9.  The  corporation  of  Liverpool,  in 
compliance  with  certain  local  acts, 
built  a  church,  and  appointed  a 
person  to  officiate  therein  by  the 
name  of"  minister."  They  also,  of 
their  own  accord,  and  independ- 
ently of  these  acts,  appointed  a 
clergyman  as  "  lecturer  to  assist 
him  in  the  general  duties  of  his 
office.  The  lecturer  having  been 
removed,  after  receiving  a  regular 
stipend  for  more  than  seven  years 
before  the  passing  of  the  5  &  6 
Will.  4,  c.  76,  claimed  compensa- 
tion for  the  loss  of  his  office  as 
"  minister"  under  section  68  : — 
Held,  that  the  word  "minister" 
was  to  be  interpreted  liberally, 
and  without  reference  to  the  way 
in  which  it  was  used  in  the  local 


acts,  and  that  the  claimant  was 
entitled  to  compensation.  The 
Queen  v.  Mayor,  SfC.  of  Liverpool. 

280 

10.  In  1794  the  corporation  of  Bath 
appointed  A.  B.  assistant  cham- 
berlain of  the  city  for  a  year  at  a 
yearly  salary.  In  1804  the  salary 
of  A.  B.  was  raised.  In  1810 
C.  D.  was  appointed  assistant 
chamberlain  by  the  chamberlain, 
and  he  continued  to  hold  this 
office  till  the  passing  of  the  Muni- 
cipal Corporation  Act.  In  1827 
the  corporation  had  again  raised 
the  salary.  On  the  passing  of  the 
Municipal  Corporation  Act,  the 
office  of  C.  D.  was  abolished,  and 
a  claim  having  been  made  by  him 
for  compensation,  the  Lords  of 
the  Treasury  awarded  that  his 
office  was  not  the  subject  of  com- 
pensation within  the  66th  section 
of  the  act ;  and  the  Court  of 
Queen's  Bench  confirmed  their 
decision.    Ex  parte  Harvey.  159 

11.  In  the  borough  of  P.  a  local  act 
empowered  the  mayor  and  corpo- 
ration to  appoint  certain  officers 
(amongst  them  a  quay  master), 
and  also  to  displace  them  from 
time  to  time,  and  to  assign  them 
salaries  out  of  the  wharfage  dues 
collected  under  the  act.  The  re- 
mainder of  the  dues  collected  was 
appropriated  by  the  act  to  the 
harbour  of  P.  The  town  council 
elected  under  the  5  &  6  Will.  4, 
c.  76,  who  by  section  72  are  made 
trustees  for  executing  all  acts  re- 
lating to  the  borough,  having  dis- 
placed a  quay  master  appointed 
before  the  Municipal  Act : — Held, 
that  he  was  displaced  under  the 
local  act,  and  therefore  was  not 
entitled  to  compensation  as  an 
officer  displaced  under  the  Muni- 
cipal Act. 

Quaere,  whether  the  office  of 
quay  master,  the  salary  of  which 
arose  from  the  dues  collected 
under  the  local  act,  is  a  borough 
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office  ?  The  Queen  v.  Mayor,  <£c. 
of  Poole.  119 

12.  Where  the  Lords  of  the  Trea- 
sury award  compensation  to  an 
officer  in  a  borough,  on  his  being 
removed  from  office  by  the  town 
council,  if  the  office  is  not  a  borough 
office,  or  the  removal  is  not  made 
under  the  5  &  6  WtU.  4,  c.  75,  the 
Lords  of  the  Treasury  have  no  ju- 
risdiction. The  Queen  v.  Mayor, 
$c.  of  Poole.  119 

13.  The  minutes  of  a  meeting  of 
town  council  ought  to  be  drawn 
up  and  signed  by  the  chairman  at 
the  time  of  the  meeting,  under  s. 
69  of  5  &  6  Will.  4,  c.  76.  The 
Queen  v.  The  Mayor  and  Town 
Council  of  Evesham*  35 1 

14.  The  duty  of  appointing  in- 
spectors of  weights  and  measures 
&c,  under  5  &  6  Will.  4,  c.  63, 
has,  by  the  Municipal  Corporation 
Act,  5  8c  6  Will.  4,  c.  76,  devolved 
upon  recorders  of  boroughs.  The 
Queen  v.  Recorder  of  Hull.  595 

COSTS. 

See  Corporation,  3,  7 — Criminal 
Law,  1 — Mandamus,  3. 

1.  The  New  Rules,  4  Will.  4,  c.  7, 
have  not  repealed  the  4th  Anne, 
c.  1 6,  s.  5,  as  to  double  pleading. 
Where,  therefore,  to  an  action  of 
assumpsit,  on  the  warranty  of  a 
horse,  the  defendant  pleaded — 1, 
non  assumpsit ;  2,  that  the  horse 
was  sound :  and  a  verdict  having 
been  found  for  him  on  the  first 
plea,  and  against  him  on  the  second, 
the  judge  who  tried  the  cause  cer- 
tified that  he  had  probable  cause 
for  pleading  the  second  plea, — he 
was  held  to  be  exempted  by  the 
statute  from  paying  any  costs  in 
respect  of  it.  Robinson  v.  Messen- 
ger. 583 

2.  Trespass  for  breaking  and  enter- 
ing a  dwelling-house.  Pleas — 1, 
not  guilty;  2,  that  the  messuage 


was  not  the  messuage  of  the  plain- 
tiff ;  3,  liberum  tenementum.  Re- 

Slication,  that  the  defendant  had 
emised  to  the  plaintiff,  and  broke 
and  entered  during  the  demise. 
The  plaintiff  obtained  a  verdict, 
with  1/.  damages,  and  the  judge 
certified  under  the  43  Elix.  c.  9:— 
Held,  that  the  plaintiff  was  entitled 
to  full  costs  notwithstanding.  Tho- 
mas v.  Doxies.  567 

3.  Where  a  declaration  charged  the 
defendant  with  assaulting  the  plain- 
tiff, and  throwing  water  upon  him, 
and  also  with  wetting,  damaging, 
and  spoiling  his  clothes,  and  the 
defendant  pleaded,  as  to  the  as- 
saulting and  wetting,  damaging 
and  spoiling  the  clothes,  a  justifi- 
cation, and  to  the  residue  of  the 
trespasses,  not  guilty: — Held,  as 
the  wetting  of  the  clothes  was  not 
necessarily  a  battery,  that  there 
was  no  justification  of  the  battery; 
so  that  the  judge  who  tried  the 
cause  might  have  certified,  under 
22  &  23  Car.  2,  c.  9,  that  the  bat- 
tery was  proved,  and  that,  as  he 
had  not  done  so,  the  plaintiff,  who 
recovered  less  than  40*.  damages, 
was  not  entitled  to  costs.  Pursell 
v.  Home.  564 

4.  Where,  to  an  action  of  libel,  there 
are  pleas  of  not  guilty,  and  a  justi- 
fication, and  the  defendant  gives 
no  evidence  of  justification,  but 
obtains  a  verdict  on  the  general 
issue,  the  plaintiff  is  entitled  to  a 
verdict  and  his  costs  on  the  plea 
of  justification.  Empson  v.  Fairfax 
and  another.  385 

5.  If  a  defendant  puts  in  special  bail, 
without  being  actually  arrested,  he 
is  not  entitled  to  costs  under  the 
43  Geo.  3,  c.  46,  s.  3.  James  v. 
Askew.  495 


COVENANT. 
See  Payment  into  Court. 
1.  Declaration  in  covenant  stated 


I  N  D 

that  the  plaintiff,  by  indenture 
dated  the  21st  March,  1828,  de- 
mised certain  premises,  from  the 
25  th  March  then  instant,  for  and 
during  the  term  of  seven  years 
then  next  ensuing,  wanting  seven 
days,  to  the  defendant,  yielding 
and  paying  therefore  yearly  and 
every  year,  during  said  term,  the 
yearly  rent  of  285/.,  by  four  equal 
quarterly  payments,  on  the  25th 
March,  the  24th  June,  the  29th 
September,  and  the  25th  Decem- 
ber, in  every  year,  commencing  from 
said  25th  March  then  instant,  and 
that  defendant  covenanted  to  pay 
rent  accordingly,  but  that  in  breach 
thereof,  in  the  last  year  of  the  said 
term,  he  had  only  paid  half  of  the 
rent,  and  that  on  the  25  th  March, 
1835,  there  was  due  140/.  for  two 
quarterly  payments.  The  defend- 
ant pleaded  payment  into  Court  of 
the  first  quarter,  and  demurred  ge- 
nerally to  the  insufficiency  of  the 
alleged  breach  of  covenant,  in  re- 
spect of  the  last  quarterly  pay- 
ment, on  the  ground  that  it  ap- 
peared on  the  face  of  the  declara- 
tion that  the  second  quarter's  rent, 
mentioned  in  the  breach,  did  not 
become  due  "  during  the  term/'  as 
stipulated  in  the  covenant.  The 
Court  gave  judgment  for  the  plain- 
tiff, construing  the  covenant  to  be 
for  payment  of  a  beforehand  rent, 
the  first  quarter  being  payable  on 
the  25th  March,  1828,  the  day  of 
the  commencement  of  the  term,  so 
that  the  whole  rent  was  payable 
within  the  term.  Hopkins  v.  Hel- 
more.  453 
2.  A.,  by  a  voluntary  conveyance, 
covenanted  that  his  executors 
should  invest  a  certain  sum  in  the 
three  per  cents.,  in  the  corporate 
name  of  the  vicar  of  H.,  in  the 
corporate  names  of  the  church- 
wardens of  H.,  and  in  the  corpo- 
rate name  of  the  archdeacon  of  C, 
in  trust  to  pay  1 0/.  per  annum  to 
the  parish  school,  and  the  remain- 
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der  in  charities.  In  an  action  on 
the  covenant  against  the  execu- 
tors:— Held,  on  demurrer,  that 
there  was  nothing  contrary  to  law 
in  the  covenant,  nor  did  it  appear 
to  be  impossible  to  be  performed, 
although  it  may  be  questionable 
whether  churchwardens  are  corpo- 
rations, except  for  particular  paro- 
chial purposes. 

Qucere,  if  a  party  covenants  to 
do  an  impossible  act,  whether  he 
is  not  liable  in  damages  for  his 
breach  of  covenant  ?  Tufnell,  clerk, 
v.  Constable  and  Bailey,  executors, 

47 

CRIMINAL  LAW. 

1.  An  indictment  for  an  indecent  ex- 
posure of  the  person  before  one 
J.  S.  with  the  intent  to  provoke 
him  to  commit  an  unnatural  crime, 
is  not  within  s.  23  of  7  Geo.  4, 
c.  64,  so  as  to  enable  the  Court 
before  whom  it  is  tried  to  grant 
the  costs  of  the  prosecution.  The 
Queen  v.  .  627 

2.  An  indictment  for  obtaining  goods 
by  false  pretences  must  state  to 
whom  the  goods  belonged,  and  if 
it  do  not,  it  will  not  be  cured  by 
verdict,  under  7  Geo  A,  c.  64,  s.21. 
Martin  v.  The  Queen.  472 

DEED. 
See  Evidence,  IV.  1,  VI. 

DEVISE. 

See  Statute  of  Frauds. 

1 .  A  devise  is  sufficiently  signed  within 
the  5th  section  of  the  Statute  of 
Frauds,  by  the  devisor  putting  his 
mark,  instead  of  his  signing  his 
name  to  it,  although  he  was  an 
educated  person,  and  able  to  write 
well.    Taylor  v.  Dening.  228 

2.  Devise  of  freehold  lands  (before 
7  Will.  4  &  1  Vict.  c.  26,  s.  29)  to 
trustees,  and  the  survivors  and 
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survivor  of  them,  and  the  heirs  of 
such  survivor  (subject  to  an  an- 
nuity of «/.  D.  H.  and  her  assigns, 
payable  by  such  trustees;  and 
also  to  so  much  of  the  devisor's 
just  debts,  legacies,  &c.  as  the  re- 
sidue of  his  personal  estate  should 
not  extend  unto),  upon  trust  to 
receive  the  rents,  issues,  and  pro- 
fits, and  pay  them  to  the  devisor's 
wife  during  her  life,  continuing  his 
widow;  and  from  and  after  her 
death  and  marriage,  "  upon  trust 
to  apply  the  said  rents,  issues, 
and  profits  towards  the  maintain- 
ance  and  support  of  my  daughter 
Isabella,  until  she  shall  attain  the 
age  of  twenty-five  years;  and  from 
and  after  her  attaining  that  age, 
"  then  upon  trust  as  to  my  real 
estate,  subject  and  charged  as 
aforesaid,  for  my  said  daughter 
Isabella,  her  heirs  and  assigns  for 
ever.  But  in  case  it  should  happen 
that  my  said  daughter  Isabella 
depart  this  life  without  leaving 
issue  lawfully  begotten,"  then  to 
W.  H.  and  J.  D.  H.9  their  heirs 
and  assigns  for  ever,  as  tenants  in 
common.  The  devisor  also  gave 
a  power  to  the  trustees,  in  order 
to  raise  money  for  payment  of 
debts  &c,  to  sell  in  fee  any  part 
of  the  premises  devised. 

The  devisor's  wife  died  during 
his  life-time. 

The  trustees  sold  part  of  the 
real  estates  for  payment  of  the 
devisor's  debts.  Isabella,  after  his 
death,  suffered  a  recovery,  "  in 
order  to  bar  and  extinguish  all 
her  estates  tail  in  the  said  he- 
reditaments. "  She  afterwards 
died  under  twenty- five,  without 
leaving  any  issue  of  her  body: — 
Held,  that  Isabella  took  an  equit- 
able estate  tail  under  his  devise. 

That  the  estate  tail  of  Isabella 
was  vested  on  the  death  of  the 
devisor. 

That  the  trustees  took  a  legal 
fee  simple  in  the  whole  of  the 


lands  comprised  in  the  devise,  for 
the  purposes  of  their  trusts;  that 
the  recovery  suffered  by  Isabella 
was,  therefore,  an  equitable  reco- 
very, and  that  the  remainder,  de- 
pendant upon  the  estate  tail,  de- 
vised to  W.  H.  and  /.  D.  II.,  being 
for  the  same  reason  an  equitable 
remainder,  was  barred  by  the  re- 
covery.  Doe  d.  Cadogan  v.  Ewart. 

197 

DISTRESS. 

Distrainors  are  bound  to  see  that  the 
pound  to  which  they  take  the  dis- 
tress is  in  a  fit  state  to  receive  it, 
and  therefore  if,  from  the  state  of 
the  weather,  the  pound  is  in  a  wet 
and  muddy  state,  the  distrainors 
are  liable  for  any  damage  thereby 
caused  to  the  distress.  Wilder  v. 
Speer  and  others.  636 

DRAMATIC  PERFORMANCES. 
See  Theatres. 

EJECTMENT. 
See  Arbitration. 

ELECTION. 

See  Corporation,  1,  4,  5 — Ves- 
try, 1. 

ESTATE. 

See  Devise. 

Tenant  for  life  and  tenant  in  re- 
mainder of  a  copyhold  suffered  a 
recovery,  and  declared  uses  on  the 
surrender,  which,  as  a  voluntary 
conveyance,  was  void  as  against  a 
purchaser;  but  the  Court  held 
that  the  recovery  itself  was  not 
therefore  void,  but  that  it  operated 
so  as  to  give  them  the  fee  by  way 
of  resulting  use. 

A.,  tenant  for  life  of  a  copyhold, 
and  B.  his  daughter,  who  had  five 
children  living,  being  tenant  in  tail 
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in  remainder,  joined  in  a  recovery 
in  1778,  and,  in  alleged  pursuance 
of  his  marriage  articles,  A.  surren- 
dered to  the  use  of  himself  for 
life,  remainder  to  the  use  of  B. 
for  life,  remainder  to  the  right  heirs 
of  the  survivor:  A,  and  B.,  within 
two  or  three  weeks  of  the  sur- 
render, conveyed  the  fee  to  a 
bona  fide  purchaser.  The  contin- 
gent remainder  terminated  in  fa- 
vour of  B.,  in  1802,  and  in  1835 
she  died.  B.'s  son  thereupon 
brought  ejectment  against  the  pur- 
chaser, who  had  been  in  posses- 
sion since  1778,  on  the  ground 
that  a  contingent  remainder  having 
been  created,  it  could  not  pass  by 
the  surrender  of  1778:  —  Held, 
first,  that  as  no  contract  with  A. 
appeared  on  the  face  of  the  trans- 
action, and  the  settlement  was  not 
made  with  a  view  to  the  interests 
of  B.'a  son,  the  Court  would  not 
infer  that  a  contract  actually  ex- 
isted that  A.  should  join  in  the  re- 
covery, on  the  consideration  of 
having  a  contingent  remainder  in 
the  fee  limited  to  himself,  and 
therefore  that  the  uses  were  void, 
under  the  27  Eliz.  c.  4,  against  a 
bond  fide  purchaser;  second,  that 
as  the  surrender  passed  B.'s  life 
estate,  the  claim  to  the  fee  did  not 
accrue  till  her  death,  in  1835. 

An  heir,  on  whom  a  contingent 
remainder  in  a  copyhold  has  de- 
volved, may  bring  ejectment  be- 
fore admittance.  Doe  d.  Bover- 
stock  v.  Rolfe.  648 

EVIDENCE. 

See  Highway,  2 — Insolvent,  1 — 
Limitations,  Statute  of — Mas- 
ter and  Servant,  2 — Payment 
into  Court — Pleading,  III.  1 — 
Prescription,  1. 

I.  Onus  Probandi. 
See  Alteration. 
1.  In  ejectment  for  not  insuring  ac- 


cording to  covenant,  it  lies  upon 
the  plaintiff  to  prove  that  no  in- 
surance has  been  effected,  and  the 
circumstance  that  defendant  re- 
fused to  shew  the  policy,  when  the 
plaintiff  required  him,  and  the  non- 
production  of  it  at  the  trial,  after 
notice,  are  not  prim&  facie  evidence 
against  him. 

Semble,  per  Littledale  J.,  that  if 
it  had  been  an  action  of  covenant 
merely,  the  onus  would  have  been 
cast  on  the  defendant.  Doe  d. 
Bridger  v.  Whitehead.  557 

II.  Competency  of  Witnesses. 

1.  The  estate  of  a  deceased  is  always 
liable  for  the  reasonable  expenses 
of  his  funeral,  and  can  in  no  event 
be  liable  beyond  them.  Therefore 
a  residuary  legatee  is  not  incompe- 
tent to  prove  that  his  testator's 
funeral,  which  exceeded  the  cost 
chargeable  upon  the  estate,  was 
furnished  to  the  order  of  a  stranger, 
on  the  ground  that  the  tendency  of 
his  evidence  is  to  relieve  the  estate. 
Green  v.  Salmon.  888 

2.  A  rated  inhabitant  is  made  a  com- 
petent witness  for  his  parish  by 
54  Geo.  3,  c.  170,  s.  9,  in  ejectment 
to  recover  parish  property.  Doe 
d.  Boultbee  v.  Adderley.  629 
Doe  d.  Bachelor  v.  Bowks.  633 

See  post,  IV. 

3.  In  covenant  for  rent  and  non-re- 
pair, the  husband  of  a  person,  to 
whose  separate  use,  with  remainder 
to  their  children,  an  annuity  is  set- 
tled and  charged  upon  the  premises 
in  question,  is  a  competent  witness 
for  the  plaintiff.  Abercrombie  v. 
Hickman.  67G 

III.  Examination  of  Witnesses. 

1 .  When  a  statement  made  by  a  party 
to  a  suit,  in  giving  evidence  on  a 
former  trial,  has  been  got  out  in 
cross-examination,  only  so  much  of 
the  remainder  of  the  evidence  is 
allowed  to  be  given  on  re-exami- 
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nation  as  tends  to  qualify  or  explain 
the  statement  made  on  cross-exa- 
mination.   Prince  v.  Samo.  139 

IV.  Admission. 
See  Practice,  1. 

1 .  In  an  ejectment  with  two  demises, 
one  by  a  trustee  in  fee,  and  the 
other  by  a  cestui  que  trust  for  life, 
the  question  was,  as  to  parcel  or  no 
parcel.  No  evidence  was  offered 
on  the  demise  by  the  cestui  que 
trust,  but  the  defendant  tendered 
in  evidence  a  deed  by  the  cestui 
que  trust,  who  had  been  in  posses- 
sion, as  an  admission  by  a  party 
substantially  interested  in  the  suit : 
— Held,  that  as  the  deed  was  not 
clearly  and  unambiguously  against 
the  interest  of  cestui  que  trust,  and 
as  it  appeared  by  it  that  she  ob- 
tained an  advantage  under  the  deed, 
there  was  a  balance  of  interests, 
and  her  declaration  was  inadmissi- 
ble. 

Quaere,  whether  the  admission  of 
a  cestui  que  trust,  whose  interest  is 
not  commensurate  with  his  trus- 
tees, is  evidence  against  the  trustee 
in  an  action  brought  by  him  re- 
specting the  trust  property  ?  Doe 
d.  Williams  v.  Wainwright.  598 

2.  Declaration,  that  by  indenture,  re- 
citing that  by  a  prior  deed  the 
plaintiff  had  been  appointed  trus- 
tee of  a  company  thereby  esta- 
blished, the  defendant  covenanted 
to  indemnify  the  plaintiff,  on  re- 
tiring from  the  trusteeship,  from 
all  liability  attached  to  him  as  such 
trustee,  and  that  a  liability  had  so 
attached,  from  which  the  defend- 
ant had  refused  to  indemnify  him. 
Plea :  that  the  liability  in  question 
was  incurred  by  the  plaintiff  as 
shareholder,  and  not  as  trustee: — 
Held,  that  the  admission  in  the 
plea  of  the  trust  deed  so  referred 
to  in  the  recital,  did  not  dispense 
with  the  production  of  the  deed  in 
evidence,  in  order  to  shew  the  na- 


ture of  the  trusts  created  by  it. 
GUlett  v.  Abbott.  24 

V.  Public  Writings. 

1.  On  an  indictment  for  the  non- 
repair of  a  bridge  ratione  tenure, 
held  that  a  record  of  18  Edw.  3, 
setting  out  a  presentment  of  the 
Bishop  of  Lincoln  for  non-repair 
of  the  bridge,  and  his  acquittal  by 
the  jury,  which  was  shortly  after 
followed  by  a  grant  of  pontage 
from  the  crown,  on  the  ground 
that  it  had  been  found  by  inquest 
that  no  one  was  liable  to  repair  the 
bridge,  was  admissible  in  evidence 
to  negative  any  immemorial  liabi- 
lity ratione  tenures.  The  jury,  af- 
ter rinding  a  verdict  of  acquittal, 
also  found  that  the  bridge  had  been 
recently  built,  and  that  no  one  was 
liable  to  repair  it.  Semble,  that  such 
finding  by  a  jury,  in  ancient  times, 
is  admissible  at  reputation,  on  a 
question  as  to  the  liability  to  repair 
ratione  tenurce.  The  Queen  v.  Sut- 
ton. 569 

2.  To  prove  the  extent  and  rights  of 
a  manor,  which  had  formerly  been 
parcel  of  the  duchy  of  Lancaster, 
a  document  produced  from  the 
duchy  office  was  tendered  in  evi- 
dence, purporting  to  be  a  survey 
of  the  manor,  made  in  the  3d  EUz., 
while  the  manor  belonged  to  the 
duchy,  by  the  deputy  surveyor  of 
the  duchy,  founded  on  the  present- 
ment of  the  tenants  of  the  manor, 
at  a  court  of  survey,  and  it  ap- 
peared that  Queen  Elizabeth  had 
paid  the  expenses  of  the  survey: — 
Held,  to  be  inadmissible  either  as 
to  a  document  made  under  public 
authority,  or  as  evidence  of  repu- 
tation.   Evans  v.  Taylor.  174 

S.  Where  the  crown  granted  to  S. 
the  castle  and  honor  of  H.,  and 
"  all  that  toll  and  all  those  tolls 
called  *  traverse,'  to  be  taken  in 
manner  accustomed,  i.  e.  of  all  sale- 
able things  passing  through  the 
town  of  H.,  and  also  through  the 
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towns  of  Ware,  B.,  T.,  and  else- 
where, in  divers  places  in  the  same 
county;"  and  it  appeared  that  a 
toll  had  always  been  taken  at  Ware 
Bridge,  and  that  in  various  ancient 
documents  it  had  been  described 
as  the  traverse  and  the  toll  traverse 
of  the  bridge  of  W.,  and  that  S. 
and  his  ancestors,  for  twenty  years 
past,  had  repaired  the  bridge: — 
Held,  that  the  burden  was  cast 
upon  S.  to  shew  that  the  toll  was 
a  toll  thorough,  and  not  traverse, 
although  the  bridge  was  a  public 
highway ;  and  that  the  sessions,  in 
the  absence  of  any  such  evidence, 
were  warranted  in  inferring  that  it 
was  a  toll  traverse.  The  Queen  v. 
The  Marquis  of  Salisbury.  476 
,  In  the  13  Car.  1,  a  commission 
issued  out  of  the  duchy  court  of 
Lancaster,  reciting  that  the  lords 
of  the  manors  of  A.  and  C.  had 
petitioned  the  crown,  shewing  that 
the  boundaries  between  their  two 
manors  were  uncertain,  and  that 
suits  were  likely  to  grow  thereout, 
for  prevention  thereof  it  directed 
the  commissioners  to  repair  to  the 
spot  and  impanel  a  jury,  for  the 
purpose  of  setting  out  the  bounda- 
ries. The  return  stated  that  the 
commissioners  had  inquired  into 
the  matter,  being  attended  by  the 
parties  interested,  and  that  a  jury 
of  the  body  of  the  county  had  been 
sworn  to  inquire  and  true  verdict 
give  concerning  the  boundary,  and 
thereupon  the  commissioners  set 
out  the  boundary  by  marks  and 
stones : — Held,  that  this  was  a  pro- 
ceeding in  the  nature  of  a  verdict 
before  a  court  of  competent  juris- 
diction, and  therefore  admissible  in 
a  question  of  manorial  boundary, 
where  reputation  was  admissible, 
and  that  it  was  not  to  be  excluded 
on  the  ground  that  it  had  taken 
place  post  litem  motam,  or  because 
it  did  not  appear  decree  had  been 
made.  Brisco  v.  Lomax.  308 
.  Entries  made  by  a  medical  officer, 


in  a  book  which  he  is  directed  to 
keep,  by  a  rule  under  the  hands 
and  seal  of  the  Poor  Law  Commis- 
sioners, of  his  visits  to  sick  pau- 
pers, are  not  admissible  in  evidence 
for  him,  as  a  public  writing,  to 
prove  that  he  paid  such  visits. 
Merrick  v.  Wakley.  284 

VI.  Private  Writings. 

1.  Where  a  mortgagee  proved  his 
title  under  a  conveyance  in  fee  in 
1821,  a  prior  deed,  above  thirty 
years  old,  by  which  the  estate  in 
question  was  settled  by  the  mort- 
gagor on  himself  for  life,  remainder 
to  his  son,  found  among  the  papers 
of  the  mortgagor,  after  his  death, 
is  admissible  in  evidence  without 
proof  of  execution.  The  rule  as 
to  the  proof  of  custody  which  enti- 
tles ancient  deeds  to  be  so  read,  is 
satisfied  by  proof  of  their  coming 
out  of  the  possession  of  any  one  so 
connected  with  them  as  not  to  raise 
any  suspicion  of  fraud.  Doe  d. 
Neale  v.  Samples.  254 

VII.  Reputation. 

See  ante,  V. 

1 .  On  an  issue  as  to  a  right  of  way, 
a  document  upwards  of  forty  years 
old  was  produced,  signed  by  thir- 
teen inhabitants  of  a  hamlet,  twelve 
of  whom  were  dead,  which  appeared 
to  have  been  drawn  up  at  a  public 
meeting,  called  to  resist  the  repairs 
of  the  road  being  thrown  upon  the 
hamlet.  The  document  contained 
a  declaration,  that  the  locus  in  quo 
was  not  a  public  road: — Held,  that 
it  was  admissible  as  evidence  of 
reputation.  Barraclough  v.  John- 
son.  233 

VIII.  Evidence  in  particular  Cases. 

1.  On  an  issue  as  to  the  boundary 
between  manors  A.  and  B.,  it  is 
competent  to  prove  what  the  boun- 
dary is  between  manors  A.  and  C, 
where  the  nature  of  the  latter 
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boundary  between  a  ridge  of  hills 
renders  it  probable  that  the  same 
line  is  continued  on  as  the  boun- 
dary between  the  contending  ma- 
nors.   Brisco  v.  Lomax.  300 

And  see  post,  X. 

2.  Where  the  plaintiff,  in  trespass  to 
goods,  claimed  under  a  sale  from 
the  sheriff,  the  defendant,  under  a 
plea  that  the  goods  are  not  the 
plaintiff's,  may  shew  that  the  sale 
was  fraudulent,  and  that  the  de- 
fendant had  himself  subsequently 
seized  the  goods  in  execution. 
Ashby  v.  Minuet t  and  others.  231 

3.  An  affidavit  that  the  defendant  did 
print  and  insert  a  libel  in  a  certain 
newspaper,  called  The  Standard,  a 
copy  of  which  is  annexed,  is  not 
sufficient  proof  of  publication,  so 
as  to  furnish  ground  for  a  criminal 
information.  The  Queen  v.  Bald- 
win. 342 

4.  Where  an  award  purported  to  be 
published  on  a  certain  day,  in  the 
presence  of  an  attesting  witness,  an 
affidavit  by  him  that  it  was  pub- 
lished in  his  presence,  but  not 
stating  when,  is  evidence  of  publi- 
cation on  the  day  in  question.  Doe 
d.  Clarke  v.  Stillwcll.  701 

IX.  Evidence  to  apply  Language  of  a 
Dced\ 

1.  Where  the  issue  between  pur- 
chasers of  two  lots  at  a  sale,  was 
as  to  parcel  or  no  parcel,  a  hand- 
bill, describing  the  lots  in  question, 
which  was  circulated  in  the  auction- 
room  at  the  time  of  the  sale,  is 
admissible  in  evidence,  in  order  to 
apply  the  language  in  the  deed  of 
conveyance,  which  described  the 
premises  as  those  now  in  the  occu- 
pation of  A.  B.t  with  all  buildings 
&c,  known  or  reputed  to  be  parcel 
thereof.    MurUy  v.  M'Durmott. 

356 

X.  Unstamped  Instrument. 

1 .  When  fraud  has  been  committed 
by  giving  a  cheque  on  a  banker, 


which  the  party  knows  will  not  be 
honoured,  the  cheque  may  be  given 
in  evidence,  to  prove  the  fraud, 
though  otherwise  inadmissible  for 
want  of  a  stamp. 

The  same  evidence  is  admissible 
in  a  civil  action,  to  prove  a  fraud 
committed  by  a  third  party,  as  if 
he  himself  were  indicted  for  such 
fraud,  with  the  exception  of  his 
admissions  subsequent  to  the  trans- 
action. Therefore  in  an  action  for 
money  had  and  received,  where  it 
was  necessary  for  the  plaintiff  to 
prove  that  his  property  had  been 
obtained  from  him  fraudulently ,  by 
means  of  the  cheque  of  a  third 
party:  —  Held,  that  the  cheque, 
though  unstamped,  was  admissible 
in  evidence  against  the  defendant, 
who  was  no  party  to  the  fraud. 
Keable  v.  Payne*  531 

XI.  Secondary  Evidence. 
1.  Where  an  instrument  is  proved  by 
a  copy,  as  secondary  evidence,  from 
which  it  appears  that  there  was  an 
attesting  witness  to  the  original,  it 
is  not  necessary  to  call  him.  Poole 
v.  Warren.  693 

EXECUTION. 

The  plaintiff  obtained  a  judgment 
for  23/.,  damages  and  costs,  and 
issued  a  writ  offi.fa.,  indorsed  to 
levy  24/.,  including  1/.  for  the  costs 
of  the  writ.  Whilst  this  writ  was 
in  the  hands  of  the  sheriff  unexe- 
cuted, the  defendant  tendered  23/. 
for  the  debt  and  costs,  but  the 
plaintiff  refused  to  receive  it,  un- 
less the  defendant  paid  the  1/.  for 
the  writ: — Held,  that  the  tender 
was  insufficient,  and  that  the  plain- 
tiff was  entitled  to  the  costs  of  the 
writ  ofji.fa.  under  the  43  Geo.  3, 
c.  46.    Bayfey  v.  Potts.  365 

EXECUTOR. 
See  Administrator. 
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FENCES. 
See  Prescription,  2. 

FORFEITURE. 
See  Evidence,  I. 

FRAUD. 

Fraudulent  Indentures  of  Apprentice- 
ship, Effect  of. 

See  Poor,  IV.  2. 

FRAUDS,  STATUTE  OF. 

See  Devise — Pleading,  III.  4. 

1.  A  representation  by  the  defend- 
ant that  money  might  be  safely 
lent  to  A.  2?.,  because  the  title- 
deeds  to  an  estate,  which  A.  B. 
had  just  bought,  were  in  defend- 
ant's possession,  and  that  nothing 
could  be  done  without  the  know- 
ledge of  the  defendant,  and  that 
plaintiff  would  be  safe  in  making 
the  loan,  is  a  representation  as  to 
the  ability  of  A.  B.  within  the  9 
Geo.  4,  c.  14,  s.  6.  Swan  v.  Phil- 
lips. 447 

FREEMAN. 
See  Quo  Warranto,  2. 

FRIENDLY  SOCIETY. 

1.  Semble,  that  a  Friendly  Society, 
whose  rules  had  been  originally 
inrolled,  but  which  had  adopted 
and  acted  on  new  rules  for  a  num- 
ber of  years  without  having  them 
inrolled,  ceased  to  be  within  the 
protection  of  the  33  Geo.  3,  c.  54. 

The  Court  refused  to  issue  a 
mandamus  to  justices  to  hear  the 
complaint  of  a  member  of  a 
Friendly  Society,  which  had  been 
acting  on  rules  not  inrolled  for  up- 
wards of  thirty  years,  on  the  doubt 
it  entertained  as  to  the  existence 
of  the  society  in  such  a  case,  al- 

VOL.  HI. 


though  the  original  inrolled  rules 
had  never  been  repealed.  The 
Queen  v.  Lord  Godolphin.  488 

GAME. 
Statute 

1.  An  information  under  1  &  2  Will. 
4,  c.  32,  s.  30,  for  trespassing  in 
pursuit  of  game,  may  be  laid  by 
any  person,  although  he  has  no 
interest  in  the  land  trespassed  on. 
Middleton  v.  Gale  and  others.  372 


HIGHWAY. 
See  Evidence,  VII. 

1 .  Where  a  road  had  been  presented 
by  a  magistrate  under  13  Geo.  3, 
c.78,  s.24,  and  the  presentment  was 
removed  into  the  Queen's  Bench 
by  certiorari,  and  after  trial,  but 
before  judgment,  that  statute  was 
repealed  by  the  5  &  6  Will.  4, 
c.  50,  s.  1 :— Held,  that  the  Court 
could  not  give  judgment  for  the 
crown,  as  the  proceedings  were 
founded  on  the  presentment,  which 
was  no  longer  valid. 

Qtuere,  whether,  in  a  plea  by  the 
inhabitants  of  a  parish,  indicted 
for  the  non-repair  of  a  road,  that 
A.  B.  is  liable  to  repair  ratione 
clausurce,  it  is  sufficient  to  aver 
that  the  inclosure  was  made  whilst 
A.  B.  was  in  occupation  of  the 
adjoining  lands  ?  The  Queen  v.  In- 
habitants of  Mawgan  in  Meneage. 

502 

2.  A  road  had  been  used  by  the 
public  without  interruption  for 
about  thirty  years,  but  it  appeared 
that  in  1814,  twenty-two  years 
before  the  action  commenced,  an 
agreement  was  made  by  the  owner 
of  the  soil  on  one  side,  and  a  com- 
pany and  the  surveyor  of  highways 
of  the  hamlet  and  others,  on  the 
other  side,  by  which  the  owner 
agreed  to  let  them  use  the  road 
on  the  company  paying  5s.  a  year, 
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and  finding  cinders,  and  the  ham- 
let leading  and  spreading  them : — 
Held,  that  although  the  evidence 
of  user  per  se  would  shew  a  dedi- 
cation by  the  owner  of  the  soil,  it 
was  explained  by  the  agreement 
of  1814,  and  that  the  agreement 
only  amounted  to  a  licence  to  use 
the  road,  during  such  times  as  the 
conditions  in  it  should  be  observed. 

Qucere,  whether  there  can  be  a 
conditional  dedication  of  a  right  of 
way  to  the  public  ?  Barraclougk  v. 
Johnson.  233 

INFORMATION. 
See  Beer  and  Game. 

INSOLVENT. 

See  Outlawry. 

1.  The  assignment  of  an  insolvent 
debtor's  estate  and  effects  to  the 
creditors'  assignee,  under  7  Geo.  4, 
c.  57,  s.  19,  by  the  provisional 
assignee,  according  to  the  form 
pointed  out  by  sect.  11,  for  the 
assignment  by  the  prisoner  to  the 
provisional  assignee,  is  valid. 

The  11  Geo.  4  and  1  WUl.  4, 
c.  38,  s.  7,  recites,  that  doubts  had 
existed  as  to  the  validity  of  the 
assignment  from  the  provisional 
assignee  to  the  creditors'  assignee, 
and  enacts  that  such  assignment, 
if  made  in  obedience  to  the  order 
of  Court,  shall  be  deemed  valid. 
At  a  trial,  where  the  validity  of 
the  assignment  from  the  provi- 
sional assignee  was  in  question, 
a  copy  of  the  counterpart  of  the 
assignment  from  the  provisional 
assignee,  filed  of  record,  was  pro- 
duced, sealed  with  the  seal  of  the 
Insolvent  Debtors'  Court;  which 
assignment  recited  that  it  was  made 
by  the  order  of  the  Court,  and  two 
orders  of  the  Court  were  also  pro- 
duced, removing  the  assignees  to 
whom  the  provisional  assignee  had 
assigned,  and  appointing  others  :— 


Held,  upon  this  evidence,  per 
Coleridge  J.,  that  there  was  suffi- 
cient evidence  to  assume  that  the 
provisional  assignee  had  made  the 
assignment  in  obedience  to  the 
order  of  the  Court :  sed  qvuzrt>  per 
Lord  Dcnman  C.  J.,  Littledale  and 
Williams  Js.  Doe  d.  Brovghton  v. 
Story.  106 

2.  Under  the  Insolvent  Act,  1  Geo.  4, 
c.  119,  s.  14,  (unrepealed  as  to 
assignments  made  in  pursuance  of 
it)  if  the  commissioners,  on  the 
death  of  an  insolvent's  assignee, 
do  not  appoint  another,  the  insol- 
vent's estate  vests  in  the  executor 
of  the  deceased  assignee.  Abcr- 
crombie  v.  Hickman.  676 

3.  A  deed  of  assignment  by  an  in- 
solvent of  all  his  effects,  for  the 
benefit  of  his  creditors,  executed 
during  his  imprisonment,  without 
consideration  and  without  pres- 
sure from  any  creditor,  is  volun- 
tary, and  void  under  the  7  Geo.  4, 
c.  57,  s.  32.  Binns  v.  Tomey,  86 

INSURANCE. 
See  Evidence,  I. 

JUSTICES. 
See  Order. 

LANDLORD  AND  TENANT. 

See  Bankrupt,  1. — Evidence,  I.— 
Pleading,  III.  4. 

A  joint  authority  given  by  mortgagor 
and  mortgagee  of  premises  to  a  per- 
son to  be  the  receiver,  agent,  and 
attorney  of  the  mortgagors,  to  re- 
ceive the  rents  until  satisfaction 
of  the  mortgage,  to  bring  actions 
in  case  of  non-payment  of  rent,  to 
give  notices  to  quit,  to  bring  eject- 
ment in  case  of  non-compliance, 
&c,  as  fully  as  the  mortgagors 
might  have  done,  is  a  sufficient 
authority  to  him  to  demand  posses- 
sion of  tenants,  under  4  Geo.  2,  c. 
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28,  s.  1 ,  so  as  to  make  them  liable 
in  double  value  for  holding  over. 
Poole  v.  Warren.  693 

LIMITATIONS,  STATUTE  OF, 

The  defendant,  on  application  for 
payment  of  a  debt,  handed  over  to 
the  plaintiff  certain  book-debts 
due  to  himself,  with  the  following 
acknowledgment  in  writing : — "  I 
give  the  above  accounts  to  you,  so 
you  must  collect  them,  and  you 
and  me  will  be  clear." — Held, 
that  this  was  no  bar  to  the  Statute 
of  Limitations,  for,  though  an  ac- 
knowledgment of  the  debt,  no  ge- 
neral promise  to  pay  could  be  in- 
ferred from  it,  but  merely  a  pro- 
mise to  pay  in  one  particular 
manner. 

Setnble.  Per  Patteson  J.  A  pro- 
mise to  pay  may  be  inferred  from 
a  general  acknowledgment.  Rout' 
ledge  v.  Ramsay.  319 

MANDAMUS. 

See  Friendly  Society— Quo  War- 
ranto, 3. 

1 .  The  Court  refused  a  mandamus 
to  a  board  of  guardians  to  admit  a 
person  as  their  clerk,  who  com- 
plained that  the  person  filling  the 
office  had  been  unduly  elected, 
by  the  votes  of  guardians  who 
were  themselves  not  properly 
elected.  The  Queen  v.  The  Guar- 
dians  of  the  Dolgelly  Union.  542 

2.  If  the  return  to  a  writ  of  manda- 
mus be  not  void  on  the  face  of  it, 
its  validity  must  be  regularly  dis- 
cussed on  a  concilium,  and  the 
Court  will  not  order  the  return  to 
be  taken  off  the  file,  on  the  ground 
of  its  being  a  contempt  of  Court, 
as  disclosed  by  affidavits.  The 
Queen  v.  Payn.  165 

3.  Where  the  return  to  a  mandamus 
is  not  frivolous  on  the  face  of  it, 
its  validity  must  be  argued  on  a 


concilium,  and  not  on  a  rule  for 
quashing  the  return. 

The  Court,  in  the  exercise  of 
their  discretion  on  the  Mandamus 
Act  (1  Will.  4,  c.  21),  will  grant 
costs  to  the  prosecutors,  although 
there  may  have  been  doubtful 
questions  of  law  raised  on  the  re- 
turn. 

Where  a  return  to  a  mandamus, 
shewing  cause  for  disobedience  to 
the  writ,  is  made  by  the  inha- 
bitants of  a  parish,  if  the  return  is 
quashed,  the  Court,  in  granting 
costs,  will  ascertain  which  of  the 
inhabitants  joined  in  making  the 
return,  and  make  the  rule  for  costs 
absolute  against  them.  Reg.  v. 
The  Wardens  #c,  of  St.  Saviour's, 
Southward.  126 

MASTER  AND  SERVANT. 

1 .  The  defendants,1  who  were  occu- 
piers of  a  bonded  warehouse,  en- 
gaged a  master  porter  to  lower  and 
convey  a  barrel  of  flour  from  their 
warehouse.  The  master  porter 
engaged  a  master  carter,  and  both 
of  them  attended  with  their  men. 
During  the  process  of  lowering  it 
from  the  warehouse  the  barrel  fell 
and  injured  the  plaintiff,  owing  to 
the  defectiveness  of  a  rope  fur- 
nished by  the  master  porter.  The 
defendants  were  held  to  be  liable. 
Ratidelson  v.  Murray,  239 

2.  To  trespass  for  taking  the  plain- 
tiff's horse,  the  defendant  pleaded, 
first,  not  guilty;  and,  secondly, 
that  the  horse  was  damage  feasant 
on  his  land.  The  horse  was  proved 
to  have  been  wrongfully  distrained 
by  the  servant  of  the  defendant  on 
the  highway,  and  not  on  his  land  : 
— Held,  that  no  prima  facie  case 
was  made  out  that  the  defendant 
had  authorized  the  distress  in 
question,  by  proof  that  he  had  on 
other  occasions  authorized  his  ser- 
vant to  distrain  cattle  damage  fea- 
sant on  his  land ;  and  that  he  had 
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not  adopted  the  act  of  his  servant 
by  pleading  a  justification  of  it. 
Lyons  v.  Martin.  509 

MONEY  HAD  AND  RECEIVED. 

When  it  may  be  maintained. — See 
Pleading,  I,  2. 

NEW  RULES. 
Several  Pleas,  when  allowed. 
See  Pleading,  III.  2. 

What  must  be  pleaded  specially. 

See  Pleading,  III.  1 — Evidence, 
VIII.  2. 

As  to  Costs,  where  several  Pleas. 
See  Costs,  1 ,  4. 

New  Rule  in  the  Queen's  Bench.  2 

ORDER. 

1.  An  order  of  two  justices  of  the 
county  of  K.,  after  reciting  that 
upon  application  by  the  church- 
wardens and  overseers  of  the  pa- 
rish of  M.,  in  the  county  of  K., 
to  have  an  order  made  on  T.  G. 
of  the  parish  of  M .,  in  the  same 
county,  to  maintain  his  father,  and 
that  the  said  T.  O.  had  appeared, 
adjudicated  thai  the  father  was 
unable  to  support  himself;  and 
that  the  said  T.  G.  was  a  person 
of  sufficient  ability  &c,  and  then 
proceeded  to  order  that  the  said 
T.  G.  should  pay  a  weekly  sum:— 
Held,  per  Patteson  and  Coleridge 
Js.  (Littledalc  J.  dubitante),  that 
it  sufficiently  appeared  that  T.  G. 
was  dwelling  within  the  jurisdic- 
tion of  the  justices,  as  the  words 
"  of  the  parish  of  M."  used  by 
the  churchwardens,  signified  that 
he  dwelt  there,  and  the  justices 
had  adopted  those  words,  and  so 
adjudicated  that  he  there  dwelt  by 
making  their  order  upon  "  the  said 


E  X. 

T.  G."  The  Queen  v.  Take  and 
another.  323 
2.  In  an  action  for  false  imprison- 
ment, against  a  justice  of  the  peace, 
a  special  verdict  found,  that  at  a 
hearing  before  two  magistrates,  at 
which  the  plaintiff  was  summoned, 
two  paper  writings  were  made, 
signed  and  sealed  by  them,  by  the 
first  of  which  he  was  adjudged  to 
be  the  reputed  father  of  a  bastard 
child,  and  ordered  to  pay  the  ex- 
penses of  the  lying-in  and  order, 
and  ]«.  6d.  a  week  o  the  parish 
of  B.,  so  long  as  the  child  was 
chargeable;  and S.  A.%  the  mother 
of  the  child,  was  ordered  to  pay 
Is.  a  week,  in  case  she  should  not 
nurse  the  child  herself.  The  se- 
cond paper  writing  was  exactly 
the  same,  except  that  S.  A.  was 
ordered  to  pay  the  Is.  6d.  a  week, 
and  not  the  plaintiff,  the  name 
of  S.  A.  being  inserted  by  mis- 
take for  the  plaintiff's,  and  the 
justices  believing  that  one  order 
was  a  copy  of  the  other.  The  jus- 
tices also  told  the  plaintiff  at  the 
time,  that  he  was  to  pay  Is.  Od. 
a  week.  When  the  two  orders 
were  made,  they  were  delivered 
to  the  parish  officers  of  B.,  accord- 
ing to  the  usual  practice  of  the 
county,  and  they  delivered  the  se- 
cond-mentioned instrument  to  the 
plaintiff,  and  kept  the  first  them- 
selves. On  a  demand  of  the  ar- 
rears of  Is.  6d.  a  week,  the  plain- 
tiff refused  to  pay,  on  the  ground 
that  the  order  delivered  to  him  was 
not  a  good  order.  On  a  summons 
before  the  defendant,  the  parish 
officers  of  B.  produced  the  order 
delivered  to  them ;  upon  which  the 
defendant  committed  the  plaintiff 
to  gaol  for  three  months,  in  default 
of  nis  paying  the  arrears: — Held, 
that  the  order  upon  which  the  de- 
fendant issued  his  warrant  was  a 
valid  order;  that  the  defendant 
was  not  bound  to  go  into  the  in- 
quiry, whether  another  order  was 
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made  upon  another  person,  a  valid 
order  being  produced  before  him ; 
and  per  Littledale  J.,  that  if  two 
orders  were  made  by  mistake  at 
the  sitting  of  the  magistrates,  it 
was  competent  to  them  at  the  time 
to  declare  which  was  the  right  one. 

A  justice  is  liable  in  trespass, 
if  he  commit  a  person  for  disobe- 
dience to  an  order  which  turns  out 
to  be  invalid.  IVUkins  v.  Hems- 
worth,  Esq.  55 

OUTLAWRY. 

1.  A  prisoner  in  the  Insolvent  Debt- 
ors' Court  under  outlawry  for  non- 
payment of  damages  and  costs,  may 
petition  for  his  discharge  without 
previous  reversal  of  his  outlawry. 
The  Queen  v.  The  Commissioners  of 
Insolvent  Debtors1  Court.  543 

PARISH. 
See  Poor,  I.  II. 

PAWNBROKER. 

1 .  Qucerc,  where  the  exact  sum  due 
to  a  pawnbroker  for  interest,  would 
involve  a  fractional  part  of  a  far- 
thing, is  he  entitled  to  the  far- 
thing? 

Where  the  sum  payable  to  a 
pawnbroker  for  interest  on  a  loan 
for  a  month,  at  the  rate  of  20  per 
cent,  would  be  three  farthings  and 
one-fifth  of  a  farthing,  even  if  he 
is  entitled  to  receive  1  d.  for  a  sin- 
gle month,  on  account  of  the  ne- 
cessity of  the  case,  he  is  not  there- 
fore, on  a  loan  for  a  longer  period, 
entitled  to  treat  the  contract  as  a 
monthly  contract,  and  to  receive 
at  the  rate  of  Id.  a  month  for  such 
period,  when  there  would  be  no 
longer  any  difficulty  in  paying  him 
at  the  exact  rate  of  20  per  cent. 
The  Queen  v.  Goodburn.  468 

PAYMENT  INTO  COURT. 
1.  Payment  into  Court  generally,  to 
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a  declaration  in  covenant,  setting 
out  several  covenants  and  assign- 
ing a  general  breach,  admits  some 
damage  upon  every  part  of  the 
breach,  and  therefore  judgment 
cannot  be  arrested,  although  the 
breach,  with  reference  to  some  par- 
ticular covenant,  would  be  bad  on 
demurrer. 

Thus,  where  a  covenant  to  re- 
pair and  to  leave  in  repair  made 
an  exception  of  reasonable  wear 
and  tear,  and  the  breach  contained 
no  such  exception,  and  another 
covenant  was  to  repair  after  a 
month's  notice  in  writing,  but  the 
declaration  did  not  state  that  such 
notice  was  given  in  writing: — 
Held,  that  these  defects  were 
waived  by  payment  generally,  on 
a  breach  stating  that  defendant 
did  not,  within  a  month  after  no- 
tice, or  at  any  other  time,  repair 
or  leave  in  repair.  Wright  v. 
Goddard.  361 

PLEADING. 

See  Prescription — Rives — 
Sheriff. 

I.  Form  of  Action. 

1.  Assumpsit  is  maintainable  by  a 
trading  corporation  on  an  execu- 
tory contract  for  the  supply  of 
goods,  for  the  manufacturing  and 
supply  of  which  the  company  was 
incorporated. 

A  contract,  by  an  incorporated 
gas  company,  to  supply  gas  at  12/. 
16*.  a  year,  is  a  contract  of  such 
frequent  and  daily  occurrence  that 
it  may  be  made  by  parol. 

Where  a  corporation  declare  in 
assumpsit  in  the  name  by  which 
they  are  incorporated  by  act  of 
parliament,  the  Court  are  bound, 
even  after  verdict  in  their  favour, 
to  notice  that  they  are  a  corpora- 
tion. Church  v.  Imperial  Gas  Light 
Company.  35 

2,  Where  two  horses  were  sold  for 
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be  discharged  from  any  further 
rent,  and  that  he  had  given  up 
possession  accordingly,  concluding 
with  an  allegation  that  the  tenancy 
was  thereby  surrendered  :— Held, 
that  the  plea  was  not  to  be  taken 
as  setting  up  a  surrender,  so  as  to 
require  a  memorandum  in  writing, 
but  that  it  afforded  a  valid  excuse 
for  non-payment  of  the  rent,  by 
shewing  the  agreement  and  the 
giving  up  of  possession.  Gore  v. 
Wright.  243 

S.  In  an  avowry  on  the  21  Hen.  8, 
c.  19,  the  defendant  must  allege  in 
the  avowry  that  the  defendant  is 
seised  of  the  lands  in  which  &c. 

In  an  avowry  on  the  11  Geo.  2, 
c.  19,  the  defendant  must  shew  a 
privity  existing  between  himself 
and  the  tenant  on  the  land,  and  it 
is  not  sufficient  to  state  that  cer- 
tain persons  unknown  are  tenants 
to  the  defendant,  under  a  demise 
by  one  J.  A.  to  W.  W.,  the  unex- 
pired term  of  which  had  vested  in 
these  persons  unknown. 

Where  the  defendant  avowed  that 
certain  persons,  to  the  defendant 
unknown,  held  the  close  in  which 
&c.  as  tenants  to  the  defendant, 
under  a  demise  from  one  J.  A.  to 
W.  W.t  for  a  term  unexpired,  and 
that  the  interest  of  W.  W.  in  the 
term  had  come  to  the  said  persons 
unknown,  and  that  the  rent  was  in 
arrear  to  the  said  defendant: — 
Held,  that  the  avowry  was  not 
good  under  either  of  the  above 
statutes  or  both  of  them  taken  to- 
gether.   Banks  v.  Angell.  94 

4.  A  plea,  that  since  the  commence- 
ment of  the  action  to  recover  a 
sum  of  money  the  defendant  had 
paid,  and  the  plaintiff  had  received, 
the  same  in  satisfaction  of  the  de- 
fendant's promise,  and  of  all  da- 
mages, without  the  like  allegation 
as  to  costs  also,  is  a  good  plea 
against  the  further  maintenance  of 
the  action.    Corbett  v.  Swinburne. 

55] 
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IV.  Departure. 
Assumpsit  for  goods  sold.  Plea,  co- 
verture. Replication,  that  at  the 
time  when  the  debt  was  contracted, 
the  defendant  was  living  apart  from 
her  husband,  in  a  state  of  adultery; 
that  the  plaintiff,  without  know- 
ledge of  these  circumstances,  dealt 
with  her  as  a  feme  sole,  and  that 
after  her  husband's  death,  in  con- 
sideration of  the  premises,  she 
promised  :— Held,  to  be  a  depar- 
ture from  the  declaration.  Meyer 
v.  Haworth.  462 

V.  Demurrer. 

On  a  demurrer  to  a  whole  declara- 
tion, containing  several  counts,  if 
one  count  is  good,  the  plaintiff,  is 
entitled  to  judgment  generally. 

Qucere,  per  Lord  Denman  C.  J., 
whether  a  count  on  an  account 
stated  is  demurrable  for  not  aver- 
ring the  time  when  it  was  stated  ? 
Webb  v.  Baker.  87 

VI.  Issue  in  particular  cases. 

1 .  On  an  issue  on  a  clause  in  a  char- 
ter-party, that  the  plaintiff  on  a 
certain  day  had  been  ready  to  un- 
load a  vessel,  and  had  received 
pratique,  the  plaintiff  proved  that 
the  port  of  unloading  was  on 
the  coast  of  Africa,  where  no  cus- 
tom-house or  institution  for  giving 
pratique  existed ;  that  he  was  ready 
to  unload  the  vessel  on  that  day, 
and  that  no  impediment  to  unload- 
ing existed:  the  jury  found  that 
the  vessel  was  ready  to  unload  on 
the  day,  but  had  not  received  pra- 
tique:— Held,  that  on  this  issue 
the  plaintiff  was  entitled  to  die 
verdict,  for  pratique  in  this  charter- 
party  meant  unloading  the  vessel 
in  accordance  with  the  laws  or 
customs  of  the  country.  Bailey  v. 
De  Arroyave.  114 

2.  Where  the  plaintiff  alleged  that 
the  defendants  impounded  his  cat* 
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tie,  and  that  the  pound  was  then 
too  small  to  hold  the  cattle  in  a  fit 
and  proper  manner,  and  was  then 
wet  and  dirty,  and  wholly  unfit  for 
impounding  the  same,  whereby  a 
special  damage  accrued;  and  the 
defendants  traversed  that  the  pound 
was  too  small  or  that  it  was  wet, 
&c.  modo  et  formd,  omitting  the 
word  "  then :" — Held,  that  the  issue 
raised  was  not  as  to  the  general  size 
and  state  of  the  pound,  but  as  to 
its  condition  at  the  time  of  im- 
pounding. Wilder  v.  Speer  and 
others.  536 

3.  In  trespass  for  breaking  and  entering 
a  dwelling,  and  seizing  and  taking 
away  divers  goods  and  chattels  there 
being,  the  defendant  pleaded  that 
the  house  was  not  the  plaintiff's,  nor 
the  goods  his  goods:  at  the  trial 
the  contest  was,  as  to  the  right  to 
the  goods ;  the  jury  found  that  the 
house  and  part  of  the  goods  be- 
longed to  the  plaintiff;  and  the 
plaintiff  having  entered  the  postea 
for  himself,  the  Court  ruled  that 
the  issue  as  to  the  goods  was  divi- 
sible, and  ordered  the  postea  to  be 
amended  by  entering  it  for  the 
defendant,  as  to  those  goods  which 
were  found  not  to  be  the  property 
of  the  plaintiff.  Routledge  v.  Ab- 
bott. 560 

4.  Trespass  for  throwing  down  a 
wall.  Pleas, — 1  st,  that  the  wall  was 
not  the  wall  of  the  plaintiff;  2nd, 
that  the  wall  was  a  party-wall, 
standing  partly  on  land  of  the  plain- 
tiff; partly  on  land  of  the  defend- 
ant. The  contest  at  the  trial  was 
to  whom  the  wall  belonged.  The 
jury  found  that  it  was  a  party-wall: 
— Held,  that  upon  this  finding  the 
defendant  was  entitled  to  the  ver- 
dict on  the  first  issue,  as  the  plain- 
tiff on  that  plea  was  bound  to  prove 
that  the  whole  wall  was  his. 

Semble,  that  the  plea  of  the  wall 
being  a  party-wall  is  no  answer  to 
the  trespass  to  the  whole  wall. 
Murky  v.  M'Durmott.  356 


POLL. 
See  Vestry. 

POOR. 

I.  Poor  Law  Commissioners,  Power  of 
to  make  Unkms. 

I.  The  parish  of  St.  G.  was  created 
under  the  10  Anne,  c.  11,  a  parish 
for  ecclesiastical  purposes  only,  but 
for  the  relief  of  the  poor  and  other 
parochial  purposes  it  continued  to 
form  part  of  the  parish  of  St.  A., 
from  which  it  had  been  severed.  In 
various  local  acts  respecting  those 
parishes  they  were  spoken  of  as 
united  parishes,  and  at  the  passing 
of  the  Poor  Law  Amendment  Act, 
the  laws  for  the  administration  of 
relief  to  the  poor  were  vested  in  a 
board  of  fifty  guardians  elected 
from  the  two  parishes  jointly ;  but 
neither  of  these  parishes  had  ever 
maintained  their  poor  separately: 
—Held,  that  these  parishes  were 
not  a  union  incorporated  for  the 
relief  of  the  poor  under  any  local 
act,  and  therefore  that  the  Poor 
Law  Commissioners  might  join 
them  to  a  union  under  sect.  26  of 
the  Poor  Law  Amendment  Act, 
without  the  consent  of  two-thirds 
of  the  existing  guardians,  as  re- 
quired in  certain  cases  by  sect.  32. 
The  Queen  v.  The  Poor  Law  Com- 
missioners.— In  the  matter  of  the 
Holborn  Union.  77 

II.  Township,  when  it  may  separately 

maintain  its  own  Poor. 

1.  The  parish  of  St.  Andrew,  Per- 
8hore,  contains  six  districts,  five 
of  them  having  always  been,  as  far 
back  as  can  be  traced,  distract  cha- 
pelries,  and  separately  maintaining 
their  poor,  and  entirely  uncon- 
nected, both  with  each  other  and 
the  rest  of  the  parish,  for  all  paro- 
chial purposes.  The  sixth  dis- 
trict is  divided  into  St.  Andrew, 
Pershore,  and  Pensbam,  contain- 
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ing  together  about  1300  acres,  and 
a  population  of  about  1000,  the 
river  Avon  running  between  them. 
Pensham  has  a  constable,  and  col- 
lects its  own  church,  highway, 
county,  and  constable  rates.  It 
has  no  church,  but  its  inhabitants 
attend  the  mother  church  of  St. 
Andrew,  Pershore,  in  common  with 
the  inhabitants  of  the  latter  place. 
St.  Andrew  has  two  overseers,  and 
supplies  the  vicar's  churchwarden ; 
the  other  churchwarden  is  elected 
by  the  ratepayers  of  both  dis- 
tricts out  of  the  inhabitants  of  Pen- 
sham.  Pensham  has  also  one  over- 
seer. The  poor  rates  for  the  two 
districts  are  separately  made  and 
collected,  but  when  collected  con- 
stitute a  common  fund,  which  is 
applied  indiscriminately  to  the  re- 
lief of  their  common  poor,  who  are 
also  maintained  together  at  their 
common  workhouse  in  the  St. 
Andrew  district. — Held,  that  Pen- 
sham was  not  a  separate  district 
for  the  maintenance  of  the  poor, 
that  it  was  not  necessary  to  treat 
it  as  such  in  order  to  give  it  the 
benefit  of  the  43  Eliz.  c.  2,  and 
that,  therefore,  an  appointment  of 
two  separate  overseers  for  it  was 
bad.  The  Queen  v.  The  Justices 
of  Worcestershire.  434 

III.  Poor-rate.    What  rateable. 

1.  Where  the  mains  and  pipes  of 
a  Gas  Company  are  distributed 
through  several  parishes,  the  pro- 
per criterion  for  the  assessment  of 
the  Company  to  each  parish,  is  not 
the  amount  of  receipts  for  gas  sup- 
plied therein,  but  a  proportion- 
able part  of  the  rent  at  which,  after 
deduction  for  the  wear  and  tear  of 
machinery,  the  works  of  the  Com- 
pany would  let,  calculated  accord- 
ing to  the  improved  value  of  land, 
from  the  apparatus  and  works  of 
the  Company  laid  down  therein. 
The  proper  deduction  to  be 


made  from  the  rent  of  a  Compa- 
ny's works,  to  form  the  basis  of  a 
poor-rate  assessment,  is  such  an 
annual  sum  as  will  be  sufficient  to 
replace  the  works  when  worn  out. 

An  assessment  upon  the  above 
principles  is  not  levied  in  any  de- 
gree on  the  profits  of  the  Company. 

A  Gas  Company  in  the  town  of 
Cambridge,  which  consists  of  se- 
veral parishes,  in  which  are  situ- 
ated numerous  colleges  which  are 
extra-parochial,  supplied  gas  in 
mains  and  pipes  to  the  colleges, 
and  was  rated  therefore  to  the  pa- 
rishes in  which  the  colleges  are 
locally  situated : — Held,  that  the 
rate  was  bad,  the  Company  being 
rateable  in  respect  not  of  its  re- 
ceipts, but  the  land  occupied.  The 
Queen  v.  Cambridge  Gas  Light 
Company.  262 

Who  rateable. 

2.  On  an  appeal  against  a  poor-rate 
it  appeared  that  the  appellant  was 
the  servant  and  head  brewer  of 
R.  &  Co.,  and  that  by  an  agree- 
ment between  them  and  him,  they 
were  to  give  him  a  certain  salary 
and  a  house  belonging  to  them,  to 
occupy  free  of  rent  and  taxes,  and 
he  was  to  take  in  another  servant 
of  R.  &  Co.  if  required.  The  ap- 
pellant occupied  the  house  for  some 
time,  and  on  leaving  it  he  took  ano- 
ther house  not  belonging  to  them, 
which  he  occupied.  R.  &  Co. 
were  no  parties  to  the  taking  of 
this  house,  but  they  paid  the  rent 
and  rates.  The  appellant  was  as- 
sessed regularly  in  his  own  name 
for  the  window  duty,  and  also  for 
the  poor's  rate;  he  had  objected 
to  being  assessed  to  the  poor's 
rate,  but  the  two  last  rates  pre- 
vious to  the  one  appealed  against 
had  been  paid  without  objection. 
The  appellant  had  also  paid  the 
registration  shilling  under  the  Re- 
form Act,  and  had  voted  as  the 
occupier  with  a  10/.  qualification : 


730 


INDEX. 


— Held,  that  the  appellant  was  pro- 
perly rated,  as  his  occupation  was 
in  no  ways  subordinate  to  his  ser- 
vice, and  the  payment  of  rent  by 
R.  &  Co.  was  an  immaterial  cir- 
cumstance. The  Queen  v.  Wall 
Lynn.  41 1 

IV.  Settlement. 
By  renting  a  Tenement. 

1.  A  settlement  is  gained  by  a  pau- 
per who  has  occupied  a  tenement 
for  a  year,  and  paid  10/.  rent  in 
respect  of  it,  although  the  sum  of 
6s.  for  tithes  has  been  paid  by  his 
landlord.  The  Queen  v.  St.  John's, 
Bedwardme.  302 

By  Apprenticeship. 

2.  A  minor,  by  indenture  of  appren- 
ticeship, put  himself  apprentice  to 
his  father  to  learn  the  trade  of  a 
tailor.  The  indenture  first  bore 
date  the  12th  December,  1813,  but 
the  parties,  for  the  fraudulent  pur- 
pose of  enabling  the  minor  to  ex- 
ercise the  trade  of  a  tailor,  and 
have  full  benefit  of  the  5  Eliz.  c.  4, 
(then  in  force,)  after  five  years' 
apprenticeship,  caused  the  inden- 
ture, before  execution,  to  be  ante- 
dated two  years.  On  an  appeal 
touching  the  validity  of  this  inden- 
ture, held,  that  as  it  was  fraudu- 
lently intended  to  contravene  5 
Eliz.  c.  4,  s.  31,  it  was  altogether 
void,  although  the  appellant  parish 
was  no  party  to  the  fraud.  The 
Queen  v.  Inhabitants  of  Barmston. 

167 

V.  Order  of  Removal. 
And  see  post,  VI.  1. 

Effect  of,  when  confirmed  on  Appeal. 

1.  By  an  order  of  two  justices,  con- 
firmed on  appeal,  D.  S.  and  E.  his 
wife,  with  their  six  children  (nam- 
ed therein)  were  removed  to  the 
parish  of  W.  A  subsequent  order 
was  obtained  for  the  removal  of 


W.  S.  to  the  parish  of  W.,  who  was 
born  during  the  marriage  of  Z>.  S. 
and  E.t  and  unemancipated  at  the 
date  of  the  first  order,  but  was  not 
named  in  it : — Held,  that  though 
the  first  order  of  removal,  con- 
firmed on  appeal,  was  conclusive 
as  to  all  the  facts  stated  in  it,  it 
was  competent  to  the  parish  of  W., 
on  appeal  against  the  subsequent 
order,  to  shew  a  new  state  of  facts, 
by  proving  that,  since  the  date  of 
the  first  order  of  sessions,  the 
marriage  between  the  father  and 
mother  of  W.  S.  had  been  dis- 
solved by  the  Ecclesiastical  Court, 
as  void  ab  initio,  so  as  to  defeat 
his  derivative  settlement  in  the  ap- 
pellant parish.  The  Queen  v.  In- 
habitants of  Wye.  6 

VI.  Practice  under  Poor  Law  Amend- 
ment AcL 

1 .  An  order  of  removal  is  bad,  unless 
the  removing  parish  serve  a  notice 
of  chargeabuity,  together  with  a 
copy  of  the  order  of  removal,  on 
the  other  parish.  The  Queen  v. 
Inhabitants  of  Br  Mam.  408 

2.  Under  the  4  &  5  Will.  4,  c.  76, 
s.  81,  requiring  the  parish  appeal- 
ing against  an  order  of  removal,  to 
deliver  to  the  overseers  of  the  re- 
spondent parish  a  written  state- 
ment of  the  grounds  of  appeal, 
fourteen  days  at  least  before  the 
first  day  of  sessions,  the  fourteen 
days  must  be  clear  days  exclu- 
sively of  the  day  of  the  delivery, 
and  of  the  first  day  of  sessions. 
The  Queen  v.  Justices  of  Salop. 

3.  A  statement  of  the  grounds  of  ap- 
peal against  an  order  of  removal 
was  duly  served  before  the  Epi- 
phany sessions,  when  the  appeal 
was  intended  to  be  tried,  but  in 
consequence  of  pressure  of  busi- 
ness was  made  a  remanet.  A  fresh 
statement,  differing  in  some  re- 
spects from  the  former,  was  after- 
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wards  served,  and  relied  upon  at 
the  next  sessions  : — Held,  that  the 
sessions  were  bound  to  hear  the 
appeal.  The  Queen  v.  Justices  of 
Derbyshire.  591 
4.  Chargeability,  notice  of,  ante,  1 . 

VII.  Removeability  of  Poor. 

A  bastard  child,  born  before  the 
passing  of  the  4  &  5  Will.  4,  c.  76, 
living  apart  from  her  mother,  who 
had  married,  and  whose  husband 
was  alive,  is  removeable  to  the 
parish  of  her  birth,  although  within 
the  age  of  nurture.  The  Queen  v. 
Inhabitants  of  IVendron.  62 

POSTEA  (AMENDMENT  OF). 
See  Pleading,  VI.  3. 

PRACTICE. 

See  Affidavit.— Attorney,  2. — 
Certiorari,  2. — Costs— Manda- 
mus. 

1.  A  defendant  had  notice  to  admit 
certain  documents,  one  of  which 
was  described  as  the  counterpart 
of  a  lease,  and  an  order  to  admit 
was  thereupon  made.  At  the 
trial  the  instrument  produced  was 
signed  by  both  parties,  and  ap- 
peared to  be  a  lease,  but  it  only 
bore  a  counterpart  stamp : — Held, 
that  the  defendant  was  precluded 
by  his  admission  from  taking  the 
objection,  as  he  had  an  opportu- 
nity of  inspecting  the  document 
before  he  had  made  the  admission, 
and  ought  to  have  made  the  ob- 
jection then. 

This  Court  will  not  allow  a  party, 
as  a  matter  of  right,  to  shew  cause 
against  a  rule  in  the  first  instance, 
although  notice  has  been  given  to 
the  other  side.     Doe  v.  Smith. 

335  I 

2.  Where  an  affidavit,  upon  which  a 
rule  nisi  for  a  criminal  information 
has  been  obtained  for  a  libel,  omits 


to  shew  publication,  the  prosecutor 
cannot  afterwards,  when  cause  is 
shewn  against  the  rule,  avail  him- 
self of  affidavits  on  the  other  side, 
in  which  the  publication  is  ad- 
mitted.    The  Queen  v.  Baldwin. 

342 

3.  Where  a  writ  de  contumace  ca- 
piendo set  out  the  sentence  of  the 
Spiritual  Court,  which,  among 
other  matters,  directed  certain 
costs  to  be  paid  by  the  defendant, 
the  Court  of  Queen's  Bench  re- 
fused to  quash  the  writ  for  an  al- 
leged invalidity  in  the  sentence,  as 
to  the  other  matters,  that  part  of 
it  being  good  which  awarded  costs 
against  the  defendant,  who  was 
therefore  in  contempt  for  the  non- 
payment of  them.  Kington  v. 
Hack,  3 

4.  Where  the  trial  is  in  term,  and 
the  defendant  surrenders  himself 
in  discharge  of  his  bail  in  a  subse- 
quent vacation,  the  surrender  re- 
lates back  to  the  preceding  term. 

The  affidavit  of  notice  of  render 
required  to  be  made  by  Reg.  Trin. 
I  Anne,  may  be  made  at  any  time 
before  the  defendant  is  charged  in 
execution.    Thorn  v.  Leslie.  305 

5.  Application  by  a  prisoner,  taken 
on  an  attachment  the  3d  of  Fe- 
bruary, made  to  the  Court  on  the 
10th  day  of  Easter  term,  to  be 
discharged  out  of  custody,  for  ir- 
regularity, the  affidavit  of  irregu- 
larity having  been  made  on  the 
20th  of  February,  is  too  late.  The 
Queen  v.  Burgess.  366 

PRESCRIPTION. 

See  Pleading,  III.  3. 

1.  The  plaintiff  prescribed  under  2 
&  3  Will.  4,  c.  71,  first,  for  a  right 
of  pasture  thirty  years  before  the 
commencement  of  the  action ;  and, 
secondly,  for  a  right  of  simply 
turning  on  cattle  for  twenty  years. 
Evidence  was  given  of  acts  of  de- 
pasturing at  a  period  commencing 
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more  than  thirty  years  before  the 
commencement  of  the  suit,  but 
that  more  than  twenty-eight  years 
before  the  suit,  (in  1809,)  a  rail 
was  erected  so  as  to  interrupt  the 
enjoyment  of  pasture,  and  that 
afterwards,  the  rail  having  been 
removed,  the  plaintiff  depastured 
for  twenty-eight  years. — Held, 
that  the  defendant  was  not  bound 
to  prove  that  the  rail  was  erected 
adversely  to  the  plaintiff's  right, 
but  that  the  onus  lay  on  the  plain- 
tiff to  prove  affirmatively  his  actual 
enjoyment  of  pasture  for  thirty 
years,  and  that  no  presumption 
could  be  admitted  in  his  favour, 
.  on  proof  of  enjoyment  for  a  less 
period. 

That  proof  of  his  enjoyment  of 
pasture  for  twenty-eight  years  did 
not  include  proof  of  the  right  of 
turning  on  for  twenty  years,  the 
latter  right  being  an  easement  only, 
a  right  of  quite  a  different  nature, 
and  of  which  no  evidence  was 
;  given. 

Per  Littledale  J.  A  plea  claiming 
for  twenty  years  next  before  the 
commencement  of  the  suit,  a  right 
for  the  occupiers  of  &c,  every  year, 
and  at  all  times  of  the  year,  to  turn 
in  cattle  upon  the  locus  in  quo, 
without  saying  for  what  purpose, 
is  demurrable.  Bailey  v.  Apple- 
yard.  257 
2.  Where  cattle  have  escaped  from 
an  adjoining  close  into  that  of  de- 
fendant's, through  defect  of  fences 
which  he  is  bound  to  repair,  he  is 
not  justified  in  driving  them  out 
into  the  highway  and  leaving  them 
there,  although  it  may  be  their 
best  way  back. 

Queer e,  would  he  be  justified  if 
he  had  not  left  them  there,  but  had 
conducted  them  back  to  the  close 
from  which  they  had  escaped  ? 
Carruthers  v.  HolUs.  246 

PROHIBITION. 
1.  The  defendant  had  been  libelled 


E  X. 

in  the  Ecclesiastical  Court  for  non- 
payment of  a  church-rate  :  he  al- 
leged in  his  answer  that  the  rate 
was  retrospective :  the  plaintiff 
answered,  that  the  rate  was  in  part 
retrospective,  but  alleged  that  it 
was  applied  to  the  payment  of  ac- 
counts for  die  current  year:  the 
judge  of  die  Ecclesiastical  Court 
rejected  the  plaintiff's  answer. 
The  plaintiff  appealed  to  the  Court 
of  Arches,  who  reversed  the  de- 
cision ;  the  defendant  then  ap- 
pealed to  the  Privy  Council,  and 
before  any  proceedings  were  taken, 
applied  to  this  Court  for  a  pro- 
hibition : — Held,  that  there  was 
no  ground  for  prohibition,  as  the 
Court  would  intend  that  the  Privy 
Council  would  decide  the  appeal 
properly.  The  Queen  v.  Judicial 
Committee  of  the  Pr**y  Council*  15 
2.  Where  the  plaintiff  declared  in 
prohibidon  that  he  had  been  li- 
belled by  the  defendant  in  a  Spiri- 
tual Court,  for  non-payment  of  a 
church-rate,  and  that  he  had  ex- 
cepted to  the  libel  on  different 
grounds,  one  of  which  was  as  to 
the  construction  of  an  act  of  par- 
liament, and  averred  that  the  said 
exceptions  were  not  the  subject 
of  ecclesiastical  recognizance,  and 
thereupon  prayed  for  a  writ  of 
prohibition Held,  that  he  had 
shewn  no  ground  for  prohibition, 
as  it  did  not  appear  that  the  Court 
below  were  proceeding  to  decide 
on  the  act  of  parliament,  or  that  it 
would  decide  contrary  to  die  com- 
mon law.  Hall  v.  Movie  and 
others.  459 

QUARTER  SESSIONS. 
See  Certiorari,  1 . 

QUO  WARRANTO. 

1.  Where  a  franchise  has  been  exer- 
cised for  many  centuries,  been  re- 
cognised by  ancient  statutes,  and 
it  is  probable,  from  all  the  circum- 
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stances  of  the  case,  both  that  such 
a  franchise  should  have  been 
granted,  and  that,  if  usurped,  it 
would  have  been  repeatedly  ques- 
tioned, which  did  not  appear  to 
be  the  fact,  the  Court  will  not  grant 
a  rule  for  a  quo  warranto  to  try 
its  validity,  merely  because  it  can- 
not be  distinctly  traced  to  any 
legal  origin.  Under  these  cir- 
cumstances, the  Court  refused  a 
rule  to  the  Vice-Chancellor  of 
Cambridge  to  inquire  into  his  title 
to  license  alehouses  within  the  li- 
berties of  the  University. 

Qucere,  would  quo  warranto  lie 
for  such  a  franchise  ?  The  Queen 
v.  Archdall. 

2.  Quo  warranto  information  does 
not  lie  against  the  freeman  of  a 
borough  who  does  not  appear  to 
possess  any  corporate  property, 
and  who  had  been  struck  off  the 
roll  of  electors  for  members  of 
parliament  by  the  revising  bar- 
rister.   The  Queen  v.  Pepper.  155 

3.  Where  a  councillor's  name  has 
been  expunged  from  the  burgess 
roll,  quo  warranto  is  the  proper 
mode  to  try  his  title  to  the  office, 
and  not  mandamus  to  the  mayor 
to  hold  a  fresh  election.  The 
Queen  v.  Ricketts.  151 

RATE. 

See  Poor,  III. — Church — Pro- 
hibition. 

RATED  INHABITANT. 
When  a  competent  Witness. 
See  Evidence,  II.  2. 

RECOVERY. 
See  Estate. 

REGUL/E  GENERALES. 

1,  2,  379 


REPEALED  STATUTE, 
Eject  of 

See  Highway,  1. — Statute,  1. 
RIVER. 

The  right  of  the  public  to  navigate  a 
public  river  is  paramount  to  any 
right  of  property  in  the  crown, 
which  therefore  never  had  the 
power  to  grant  a  weir  so  as  to  ob- 
struct the  public  navigation ;  and 
if  a  weir,  which  was  legally  granted 
in  such  a  river,  caused  obstruction 
at  any  subsequent  time,  it  became 
a  nuisance. 

Weirs  erected  in  public  rivers 
before  the  time  of  Edward  1,  al- 
though an  obstruction  to  naviga- 
tion, are  legalized  by  subsequent 
acts  of  the  legislature. 

In  trespass  for  destroying  a  weir 
in  the  plaintiff's  fishery, — plea  of 
justification  that  the  weir  was 
across  part  of  a  public  navigable 
river,  and  obstructing  the  naviga- 
tion of  the  same  ;  a  replication, 
confessing  that  the  locus  in  quo 
was  part  of  a  navigable  stream, 
but  alleging  that  the  locus  in  quo 
was  a  part  of  the  river  wholly 
distinct  from  the  channel  which 
the  public  had  navigated,  was  held 
good  after  verdict,  and  that  the 
plaintiff  might  shew  that  under  it 
the  navigation  in  the  locus  in  quo 
was  lawfully  obstructed.  WU- 
liams  v.  Wilcox.  606 

RULES. 
See  New  Rules. 

SHERIFF. 

A  sheriff  cannot  recover  on  an  in- 
demnity bond  which  has  been 
procured  by  the  fraud  of  his  own 
officer. 

A  plea  to  an  action  on  such  a 
bond,  that  it  was  obtained  by  the 
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sheriff  and  others  in  collusion  with 
him  by  fraud  and  covin,  is  a  good 
plea.    Raphael  v.  Goodman.  547 

SIGNATURE.— See  Devise,  1. 
STAGE. 

The  legal  meaning  of  the  word 
"  atage-waggon"  is  a  conveyance 
that  carries  goods  or  passengers, 
for  hire,  from  one  fixed  point  to 
another. 

Thus,  where  a  local  turnpike 
act  imposed  a  certain  toll  on  every 
horse,  &c.  drawing  a  carriage  of 
any  description,  but  contained  an 
exception  for  every  person  who 
had  paid  toll  on  any  carriage,  &c. 
once  in  the  day ;  and  the  act  con- 
tained a  further  proviso  that  every 
stage-coach,  diligence,  van,  ca- 
ravan, or  stage-waggon,  or  other 
stage-carriage,  conveying  passen- 
gers or  goods  for  pay  or  reward, 
should  pay  toll  every  time  of  pass- 
ing and  re-passing, — it  was  held, 
that  the  waggons  of  a  wharfinger, 
carrying  out  the  goods,  brought 
by  a  canal,  to  the  different  con- 
signees, and  collecting  the  goods 
from  persons  in  the  neighbour- 
hood, to  carry  to  his  wharf,  were 
not  "  stage-waggons"  within  the 
meaning  of  the  act.  The  Queen  v. 
Ruscoe.  428 

STAMP. 
See  Evidence. 

1.  An  instrument  operating  as  a 
further  security  for  a  sum  on 
which  the  ad  valorem  duty  has 
been  paid,  and  also  as  a  security 
for  an  additional  sum  advanced, 
is  not  exempted  from  any  other 
duty  with  regard  to  its  operation 
as  a  further  security  under  55 
Geo.  3,  c.  184,  Sched.  tit.  "  Mort- 
gage," than  the  ad  valorem  duty. 
Lant  v.  Peace.  329 

2.  A  mortgage  deed,  to  secure  300/. 


and  interest,  with  a  proviso  for 
redemption  if  the  mortgagor  should 
repay  the  sum  due,  and  should 
pay  all  rates  and  taxes  which  might 
be  imposed  on  the  premises,  and 
containing  a  covenant  also  to  the 
same  effect,  is  properly  stamped 
with  an  ad  valorem  stamp,  under 
55  Geo.  3,  c.  184,  and  does  not 
require  the  251.  stamp  payable  on 
deeds  securing  a  sum  of  indefinite 
amount.  Doe  d.  Merceron  v. 
Bragg.  644 
3.  Where  judgment  by  default  passed 
against  a  defendant  in  ejectment, 
who  was  the  tenant  in  possession, 
and  a  writ  of  possession  issued 
out ;  an  instrument  signed  by  him, 
reciting  that  possession  had  not 
been  taken  under  the  judgment  at 
his  request,  and  that  the  lessor  of 
the  plaintiff  had  devised  the  pre- 
mises to  A.  B.,  and  witnessing  that 
he,  the  defendant,  then  attorned 
tenant  to  the  said  A.  B.9  does  not 
require  a  stamp.    Doe  v.  Smith. 

335 

STATUTE. 

I.  Repealed  Act  in  force,  for  what 
purposes. 

Where  an  act  of  parliament  directs  a 
mode  of  procedure  to  be  adopted, 
as  contained  in  a  former  act,  the 
repeal  of  the  former  act  does  not 
operate  to  repeal  the  procedure 
directed,  which  is  to  be  considered 
as  incorporated  in  the  latter  act. 
The  Queen  v.  Stock.  420 

See  Highway,  1. 

II.  Language  of,  when  construed  to  be 

imperative. 

See  Action  on  the  Case. 

III.  Decisions  on  particular  Statutes. 

25  Edw.  3,  st.  4,  c.  4  (As  to  Legality 
of  Weirs). 

See  River. 
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21  Hen.  8,  c.  19  (Avowry). 

See  Pleading,  III.  2. 

5  Eliz.  c.  4,  s.  31  (Fraudulent  Inden- 
tures of  Apprenticeship). 
See  Poor,  IV.  2. 

IS  Eliz.  c.  20  (Charge  on  Benefice). 
See  Clergyman. 

43  Eliz.  c.  2  (When  separate  Over- 
seers may  be  appointed  for  Town- 
ship). 

See  Poor,  II. 

43  Eliz.  s.  9  (Costs). 

See  Costs. 

22  &  23  Car.  2,  c.  9  (Costs). 

See  Costs. 

28  &  29  Car.  2. 
See  Devise — Frauds,  Statute  of. 

4  Anne,  c.  1 6  (Costs  of  double  Plead- 
ing)- 

See  Pleading,  II. 

4  Geo.  2,  c.  28  (Double  value). 
See  Landlord  and  Tenant. 

11  Geo.  2,  c.  19  (Avowry). 

See  Pleading,  III. 

25  Geo.  2,  c.  36. 

See  Theatres. 

13  Geo.  3,  c.  78,  s.  24. 

See  Highway. 

28  Geo.  3,  c.  30. 

See  Theatres. 

83  Geo.  8,  c.  54. 

See  Friendly  Society. 

39  &  40  Geo.  3,  c.  99. 

See  Pawnbroker. 

43  Geo.  3,  c.  46. 

See  Costs. 

54  Geo.  3,  c.  170,  s,  9  (As  to  rated 
Inhabitant,  when  a  competent 
Witness). 

See  Evidence,  II.  2. 

55  Geo.  3,  c.  68  (Stopping  up  Paths 
by  Church  Commissioners — Ap- 
peal). 

See  Church. 

55  Geo.  3,  c.  184. 

See  Stamp. 


59  Geo.  3,  c.  134,  s.  39  (Stopping  up 
Paths  by  Church  Commissioners 
— Appeal). 

See  Church. 

I  Geo.  4,  c.  119. 

See  Insolvent. 

6  Geo.  4,  c.  16,  s.  75  (Liability  for 
Rent  of  Bankrupt  Tenant;  and  s. 
127,  as  to  his  Estate  vesting  in 
Assignees). 

See  Bankrupt,  1,  3. 

7  Geo.  4,  c.  57. 

See  Insolvent. 

7  Geo.  4,  c.  64,  s.  28  (Costs  of  Pro- 
secution). 

See  Criminal  Law. 

7  &  8  Geo.  4,  c.  75  (Waterman's 
Act). 

See  Waterman. 

9  Geo.  4,  c.  17,  s.  2  (Declaration  on 
Admission  to  Municipal  Office). 

See  Corporation. 

10  Geo.  4,  c.  28. 

See  Theatres. 

II  Geo.  4&1  WM.4,  c.  38,  s.  7. 

See  Insolvent. 

11  Geo.  4  8c  1  Will.  4,  c.  64. 

See  Beer. 

1  Will.  4,  c.  21  (Mandamus,  Costs 
of). 

See  Mandamus. 

2  &  3  Will,  4,  c.  71  (Prescription). 

See  Pleading,  III.  3. 

4  &  5  WiU.  4,  c.  76. 

See  Poor. 

5  &  6  Will.  4,  c.  50,  s.  1  (Not  retro- 
spective). 

See  Highway. 

5  &  6  Will.  4,  c.  63  (Appointment  of 
Inspectors  of  Weights  and  Mea- 
sures). 

See  Corporation,  13. 

5  &  6  Will.  4,  c.  76  (Municipal  Cor- 
poration Act). 

See  Corporation. 


736 


INDEX. 


1  Vict.  c.  78  (Irregularities  in  Muni- 
cipal Election  cured  by). 
See  Corporation,  3. 

SURRENDER. 
See  Pleading,  III.  3. 

THEATRES. 

Neither  letters-patent  from  the  crown, 
nor  a  licence  from  the  Lord  Cham- 
berlain, can  be  granted  for  any 
dramatic  performances  within  10 
Geo.  4,  c.  28,  except  in  Westmin- 
ster, or  some  place  where  her  Ma- 
jesty may  be  residing ;  and  a  ses- 
sions licence  under  28  Geo.  3,  c. 
30,  which  is  the  only  other  autho- 
rity for  such  performance,  cannot 
be  granted  for  them,  unless  at  a 
place  not  within  twenty  miles  of 
London  and  Westminster.  Dra- 
matic performances,  therefore, 
within  twenty  miles  of  London  or 
Westminster,  and  not  in  West- 
minster or  in  the  place  of  her  Ma- 
jesty's residence,  cannot  be  ren- 
dered legal  by  any  authority  what- 
ever, for  the  25  Geo.  2,  c.  36,  ex- 
tends only  to  music  and  dancing. 
Levy  v.  Yates.  249 

TIME  (COMPUTATION  OF.) 

See  Attorney,  1. — Beer — Poor, 
VI.  2. 

TOLL. 

See  Bridge,  I.— Evidence,  IV.  3. 

TREASURY  (LORDS  OF). 

Their  jurisdiction  in  compensation 
cases  under  the  Municipal  Amend- 
ment Act. 

See  Corporation,  2. 

TRESPASS.    See  Order,  2. 
1.  Where  a  sheriff  was  lawfully  in  a 
room  occupied  by  an  under-te- 


nant of  the  plaintiff  in  his  dwell- 
ing-house, and  had  entered  the 
residue  of  the  dwelling  through  an 
open  door  communicating  between 
the  two  tenements,  in  order  to 
seize  the  plaintiff's  goods  under  a 
fi.  fa.,  and  having  seized  the  goods, 
was  unable  to  carry  them  away 
without  himself  opening  the  outer 
door,  which  was  locked,  neither 
the  plaintiff,  nor  any  one  on  his 
behalf,  being  present  whom  the 
sheriff  could  request  to  open  the 
door : — Held,  that  he  was  justified 
in  breaking  the  outer  door  and  the 
lock  thereof,  in  order  to  carry 
away  the  goods. 

In  pleading  the  above  facts  as  a 
justification  in  trespass,  it  is  not 
necessary  for  the  defendant  to 
aver  that  the  trespass  did  not 
happen  through  his  own  default  ; 
as  such  a  fact  should  be  replied 
affirmatively  by  the  plaintiff.  Pugk 
r.  Griffiths.  187 
2.  Where  a  writ  of  capias  ad  re- 
spondendum has  been  set  aside 
for  irregularity,  the  attorney  who 
sued  it  out  is  liable  in  trespass* 
Codring ton  v.  Lloyd.  442 

VARIANCE.   See  Amendment. 


VESTRY. 

1 .  If  a  poll  be  demanded  at  an  elec- 
tion for  churchwardens,  under 
Sturges  Bourne's  Act  ^58  Geo.  3, 
c.  C9),  every  rated  inhabitant, 
whether  previously  present  at  the 
vestry  or  not,  has  a  right  to  come 
in  and  vote,  and  the  closing  of  the 
vestry  doors  during  the  poll,  so  as 
to  exclude  voters,  is  illegal. 

But  where  the  doors  were  so 
closed,  during  an  election  of 
churchwardens,  but  it  did  not  dis- 
tinctly appear  that  any  rated  in- 
habitant was  excluded  from  voting, 
the  Court  refused  to  grant  a  man- 
damus for  a  fresh  election.  The 
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Quern  v.  The  Rector,  $c.  of  St. 
Mary,  Lambeth.  41 G 

2.  Where  a  committee  had  been  ap- 
pointed by  a  vestry  in  March,  to 
consider '  a  plan  then  produced, 
and  to  report  whether  it  would  be 
expedient  to  adopt  that  or  any 
other  plan  for  affording  additional 
accommodation  to  the  parishioners 
at  the  parish  church,  the  follow- 
ing was  held  to  be  sufficient  notice 
under  the  Church  Building  Acts 
(58  Geo.  3,  c.  45,  and  59  Geo.  3, 
c.  134),  and  the  Vestry  Act  (58 
Geo.  3,  c.  69),  that  the  object  of  a 
subsequent  meeting  was  to  autho- 
rize the  borrowing  of  money : — 
"  24th  July,  1830.  Notice  is 
hereby  given,  that  a  vestry  will  be 
held  in  the  vestry-room  of  this 
parish  on  Monday,  the  2d  of  Au- 
gust, at  nine  o'clock,  &c,  to  re- 
ceive a  report  from  "the  church 
committee,  and  to  adopt  such 
measures  as  may  appear  necessary 
for  carrying  the  report  into  exe- 
cution." 

Qucere,  would  the  notice  have 
been  sufficient,  if  the  latter  part 
of  it  ("  and  to  adopt  such  mea- 
sures, &c")  had  been  omitted? 
Semble,  per  Patteson  J.  that  it 
would.  Per  Lord  Denman  C.  J., 
and  Littledale  J.,  that  it  would  not. 

Qucere,  also,  where  a  church 
rate  has  been  made  for  the  re- 
payment of  money  borrowed  under 
certain  acts,  and  a  parishioner, 


who  refuses  to  pay  the  rate,  on 
the  ground  that  sufficient  notice 
of  borrowing  the  money  was  not 
given  to  the  parish  under  those 
acts,  has  been  libelled  in  the  Arches 
Court,  has  this  Court  jurisdiction 
to  prohibit  the  Court  below,  after 
the  libel  has  been  admitted  to 
proof,  but  before  sentence  ?  Blunt 
v.  Harwood.  577 

VOLUNTARY  CONVEYANCE. 
See  Estate — Insolvent,  3. 

USE. 
See  Estate. 

WATERMEN. 

Under  section  57  of  the  Waterman's 
Act  (7  &  8  Geo.  4,  c.  75),  the 
Court  of  Mayor  and  Aldermen  are 
enabled  to  make  bye-laws  for  the 
regulation  of  "  boats,  vessels,  and 
other  craft  to  be  rowed  or  worked 
within  the  limits  of  the  act :" — 
Held,  that  these  words  include 
steam-boats.     Tisdeli  v.  Combe. 

29 

WEIGHTS  AND  MEASURES. 

Appointment  of  inspectors  of. 
See  Corporation. 

WRIT.    See  Trespass,  2. 
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LOKDt)*  : 
0.  lOWORTH  AND  »OM»,  illX-YAHD, 
TIMfLI  MR. 


LOKDOlf  : 
C.  ROWORTH  A  WD  IOM,  BILL-TAN  D, 
TIMfLR  MR. 


